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OECD

Organisation for Economic Co-operation and Development

PAS

Personal Advocacy Service

PCCC

Primary, Community and Continuing Care service

PHA

Public Health Agency

PHN

Primary Health Networks

PHN

Public Health Nurse
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SWID
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EXECUTIVE SUMMARY
AIMS
In 2017 the Government approved the Department of Health’s (DOH) development
of a national policy on adult safeguarding in the health sector, together with such
legislation as may be required to underpin it. This policy will apply to the health and
social care sector at large, including all public, voluntary and private healthcare or
social care settings in Ireland.
In 2019, in the context of its work to give effect to the Government Decision to
approve the development of a health sector policy on adult safeguarding, the
Department of Health commissioned Mazars, supported by an academic research
team of Prof. Amanda Phelan (School of Nursing and Midwifery, Trinity College
Dublin (TCD)), Dr Deirdre O’Donnell (School of Nursing, Midwifery and Health
Systems, University College Dublin (UCD)) and Diarmuid Stokes (UCD Health
Sciences’ Library) for the preparation of an evidence review on adult safeguarding.
The DOH required research to consolidate available evidence into a primary and
definitive evidence document for the purposes of informing the Department’s
development of a national policy on adult safeguarding in the health and social care
sector. This is to ensure that the development of the policy is underpinned by
suitable and up to date evidence.

BACKGROUND
Adult Safeguarding means putting measures in place to reduce the risk of harm (i.e.
an action or omission causing harm) to adults at risk, promote and protect adults at
risk’s human rights and their health and wellbeing, and empowering people to protect
themselves. An adult at risk (formerly known as a vulnerable adult) is a person who
is aged 18 or over who needs help to protect themselves or their interests at a
particular point in time, whether due to personal characteristics or circumstances,
and is at risk of experiencing harm (i.e. the action or omission causing harm) by
another party. It is recognised that there are certain risk factors that may increase an
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adult’s likelihood of being abused by another person, i.e. dependency status,
disability status, health status, situational factors etc.
There have been improvements in policy and procedures in relation to the protection
of adults at risk (e.g. adults who may be more at risk from abuse by a third party due
to limited decision-making capacity, physical impairment, dependency status, for
situational reasons etc.). A significant development in the context of the Irish health
and social care system was the creation of the national adult safeguarding
operational policy and procedures by the Health Service Executive (HSE) in 2014 –
“Safeguarding Vulnerable Persons at Risk of Abuse National Policy”, alongside the
formation of a HSE adult safeguarding service for the social care sector (which
incorporated a HSE elder abuse service which had been in place since 2007). The
service includes 9 social work-led Safeguarding and Protection Teams and a
National Safeguarding Office to develop and coordinate HSE’s operational adult
safeguarding policy and procedures for both the disability and older people sectors
on a national level.
At a high-level, all sectors have some responsibility in safeguarding individuals
according to broad pieces of legislation like the Equal Status Acts, which prevent
discrimination against all individuals, including adults at risk. Key pieces of legislation
have been enacted which provide for the justice and equality sector to play a more
significant role in adult safeguarding. For example, the Assisted Decision-Making
(Capacity) Act 2015, the National Vetting Bureau (Children and Vulnerable Persons)
Act 2012 to 2016, the Criminal Justice (Victims of Crime) Act 2017 and the Domestic
Violence Act 2018, each provide a statutory basis to support and protect individuals
requiring safeguarding. The financial sector has a duty of care under the Consumer
Protection Code to protect vulnerable customers. The Department of Employment
Affairs and Social Protection (DEASP) and banking sector have powers to act in
response to financial abuse and welfare fraud.
More recently, the Joint National Standards for Adult Safeguarding were formally
approved by the Minister for Health in September 2019 and subsequently published.
The approved Standards (HIQA and MHC, 2019) for health and social care services
recognise the complexity of adult at risk situations, and the fact that any adult may
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be at risk due to experiences, health or context and that this risk can fluctuate and be
temporary or permanent.

METHODOLOGY
This document provides the results of a review of adult safeguarding in nine
jurisdictions: Ireland, Northern Ireland, Scotland, England, Wales, Canada, Australia,
Norway and Japan. Firstly, a systematic review was performed on the literature
(database and grey literature searches) from 2017-2019, building on the Donnelly et
al. (2017) and Health Information and Quality Authority (HIQA) and Mental Health
Commission (MHC) (2018) reports. Secondly, a systematic review was performed on
the literature (database and grey literature searches) for Norway and Japan for the
period 2009-2019. For Norway and Japan (where most publications were not in
English), regional experts assisted in this process. Thirdly, a snowball review
approach was adopted to the literature, wherein literature not identified in the
database or grey literature was supplemented by literature relevant to the review
focus and which was cited in the identified papers or reports.
The methods used to undertake this work followed the principles and practice of a
literature review, including searching, screening, applying inclusion/exclusion criteria,
data extraction, quality appraisal and synthesis, and these are presented in the
methods section where a detailed account of each step is provided.
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KEY FINDINGS
The 138 electronic articles selected for review included 69 empirical studies and 69
non-empirical descriptive studies. Empirical studies included qualitative studies
(n=37), cross-sectional papers (n=23), case studies (n=2), intervention trials (n=1)
and systematic reviews (n=6). The Critical Appraisal Skills Programme (CASP)
(CASP, 2018) Appraisal Checklists used to appraise the qualitative studies, case
studies, intervention trials and systematic reviews rated each paper as being of high
or medium quality (Appendix 2). The Appraisal Tool for Cross-Sectional Studies
(AXIS) used to appraise the 23 cross-sectional papers identified for this study
(Downes et al., 2016) rated each paper as being of high or medium quality. The
appraisal of the quantitative papers (n=32) involved assessment of validity, reliability
and replicability and each paper was rated as being of high or medium quality. The
69 non-empirical descriptive studies, which included literature reviews, opinion
pieces and newspaper articles, were not subject to a critical appraisal and were
automatically classified as low-quality evidence. A total of 39 grey literature
publications were included in the review. Appraisal using the AACODS (AuthorityAccuracy-Coverage-Objectivity-Date-Significance) appraisal tool (Tyndall, 2010)
rated each publication as being of high quality. In addition, over 300 additional
articles/papers/references were included in this review as a result of a snowball
literature review process (see Section 1.2.3). The key findings of the literature review
are presented as follows.

Evolution of Adult Safeguarding Systems
Historically, safeguarding was a concept that primarily focused on vulnerable
children, older people and people with disabilities, but the concept of adult
safeguarding has received an increased focus in all the targeted jurisdictions in
recent years. Approaches to adult safeguarding have differed in and between
jurisdictions, which in this research team’s opinion appears to originate from
safeguarding practices developing in an ad hoc fashion and being designed to fit into
each jurisdiction’s current systems rather than purposefully designing a complete
adult safeguarding system at the outset. Gaps in adult safeguarding practice and
policy can trigger scandals where harm is caused to an adult at risk. While adult
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safeguarding approaches evolved in jurisdictions, it is clear that where safeguarding
scandals occurred, they frequently act as a catalyst for new safeguarding
developments or reforms to correct the issues which led to the scandal; many of
these scandals are clearly drawn out and evidenced in this review. While Ireland,
Norway and Japan have a nationwide legislative, policy and practice approach, the
other jurisdictions studied are, or are made up of, autonomous states, provinces or
territories and have a more patchwork approach which is determined by each such
state, province or territory.

Terminology and Definitions
Traditional terminology focused on using terms such as ‘vulnerable’ and ‘abuse’. The
literature suggests that a number of jurisdictions are moving towards alternatives to
these terms on the basis (among other reasons) of perceptions of stigma associated
with the term “vulnerable” and of the concept of “abuse’ lending itself to connotations
that “abuse victims” have no choice or self-determination.
Within the Irish system, the National Vetting Bureau (Children and Vulnerable
Persons) Act 2012, uses the terms “vulnerable persons” and “harm” and the Criminal
Justice (Withholding of Information on Offences against Children and Vulnerable
Persons) Act 2012 uses the term “vulnerable person. The Joint National Standards
for Adult Safeguarding (HIQA & MHC, 2019), approved by the Minister for Health in
September 2019, use terms including inter alia, “adult at risk”, “abuse” and “harm”.
The DOH proposes using the same terminology in its draft “Discussion Paper:
Primary Definitions – National Policy on Adult Safeguarding for the Health Sector”
albeit with slightly different definitions. This demonstrates variation in approach
between Irish government departments and Irish statutory agencies in terminology
and definitions.
There are examples in this review where other jurisdictions have moved away from
using “vulnerable” and “abuse”. Some examples include, inter alia, “Adult at risk” in
England, Scotland and Wales, “adult at risk of harm” in Northern Ireland, and “adult
who has been abused or neglected” in the Canadian provinces of British Columbia
and Yukon.
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This research team has not identified published evidence to suggest certain terms
work better than others. Each jurisdiction developed the terminology to fit its needs.
It is this research team’s opinion that clarity on the selected terminology and the
underlying definitions is crucial; and if possible, it should be consistently used across
legislation, policy, regulatory and practice discourses.

A Turn to Rights-Based Approaches
In recent years, there has been a concerted effort to position safeguarding within a
human rights-based approach which complies with the United Nations Universal
Declaration on Human Rights (UN, 1948), Convention on the Rights of Persons with
Disabilities (UN, 2006a) (ratified by Ireland in 2018), and the Istanbul Convention on
preventing and combating violence against women and domestic violence (Council
of Europe, 2011) (ratified by Ireland in 2019). The United Nations (UN) Conventions
promote, protect and ensure the full and equal enjoyment of all human rights and
provisions detailed within specific human rights or anti-discrimination legislation
(Ireland, United Kingdom, Canada, Japan) or even in constitutions (Ireland, Norway,
Australia, Canada for example).

Balance between Autonomy Rights and Protection
Each jurisdiction within the scope of this review states that an individual has a right
to make their own choices with the caveat that they must demonstrate functional
decision-making capability. HIQA and the MHC promote a person-centred
perspective in developing adult safeguarding standards (HIQA & MHC, 2018a). A
functional approach to capacity assessment is embedded in concepts of the
presumption of capacity, self-determination, consent, least interventive approach,
proportionality, empowerment and autonomy within legislative, policy and practice
principles (Department of Health and Social Care (England), 2014; HIQA & MHC,
2018a; LRC, 2019a). All jurisdictions in this evidence review propose that adults who
demonstrate functional capacity ability are entitled to make risky choices, although it
is noted by Cave (2017) that the doctrine of necessity should be applied in medical
decisions if the risk relates to serious harm, death or it appears the choice is under
undue influence.
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How to strike the balance between autonomy of the individual and the use of
interventions to protect them is a key challenge for policy-makers. Evaluations
comparing adult safeguarding protective measures which are preventative or
interventionist or a combination of both, are absent from this review. However, some
evidence from Stewart (2016) and Donnelly (2017) indicates that whichever system
is chosen, successful implementation depends on service providers clearly
understanding the approach; as a lack of clarity was found to inhibit effective policy
implementation (Stewart, 2016; Donnelly et al., 2017).
If functional capacity is not demonstrated, all jurisdictions in this evidence review
have guardianship legislation which provides for supported decision-making. Again,
it is underpinned by a human-rights ethos, with the appointed guardian, either
through assisting or representing the adult, mapping decisions to the will, preference,
values and beliefs of the individual.
It is noted that there has been a shift in the principles of guardianship from substitute
decision maker (as articulated in Irish wardship), to supported and assisted decisionmaking underpinned by the assumption of capacity unless proven otherwise as
provided for in Ireland’s Assisted Decision-Making (Capacity) Act 2015.

Variety of Adult Safeguarding Approaches Across Jurisdictions
Each jurisdiction’s system has evolved differently, including in relation to the
development of legislation relevant to safeguarding adults. For example, in some
jurisdictions, such as Ireland, Northern Ireland, Japan and Norway, alleged abuse
perpetrations can be pursued though generic laws which relate to the specific
offence committed. Other jurisdictions (Scotland, Wales, England and various
territories in Canada and Australia) have enacted what we describe as “dedicated”
adult safeguarding legislation in more recent years. Within this review, references to
“dedicated” adult safeguarding legislation mean legislation which would "place an
obligation on state bodies to ascertain if adults are at risk of harm, and to intervene
when necessary to protect adults at risk" (drawing on the meaning assigned to
"specific" legislation in the HIQA and MHC Background Document referred to at
Section 1.2 (HIQA & MHC, 2018: 11)). Some jurisdictions are described in this
review as having or not having dedicated adult safeguarding legislation, in this
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sense. As discussed later in the review, adult safeguarding may be managed in
some jurisdictions through a combination of legislative and non-legislative policy
instruments (e.g. more generic primary or secondary legislation provisions which
address aspects of adult safeguarding; national standards, guidelines and guidance;
national and agency-level strategies and policies; professional regulatory
frameworks and codes of practice; formal and informal inter-agency agreements and
partnerships; standard operating procedures; and other initiatives including training,
awareness, educational and professional development programmes and
campaigns).
Whether it be an approach to adult safeguarding based on generic or dedicated
legislation, as discussed throughout this review, each jurisdiction’s legislation is
supported by statutory approaches/policies/standards/guidance/etc. and is
implemented by statutory or non-statutory organisations or agencies. To date, there
is no comparative evidence currently available to state definitively which method
works best, or if generic legislation, good management, governance, public policy,
standards, guidance, inter-agency agreements or other measures could be sufficient
to safeguard adults without the need for dedicated legislation.

Interagency and Intersectoral Approaches
The models of safeguarding which developed in each jurisdiction were, and are
influenced by the provisions made in legislation and/or policy. These describe the
roles and responsibilities of the different sectors involved in adult safeguarding. It is
clear from the evidence available that approaches to addressing adult safeguarding
may require multiple systems collaborating within sectors, across sectors, or both.
For instance, the Irish health and social care sector, comprises a milieu of subsectors with interlocking or complementary roles. This includes inter alia, acute care,
mental health, community services, primary care, residential social care services,
day care, home supports, ambulance service, out-patient services, therapy and other
therapeutic professional services, palliative care, rehabilitation, in addition to the
public-voluntary-private spectrum which may be required to collaborate to address
safeguarding within the health and social care sector, and where appropriate with
agencies in other sectors. Sub-sectoral interlocking or complementary roles may
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also be relevant in other sectors, settings or activities e.g. policing, social welfare,
social inclusion, financial services, work environments, leisure activities,
volunteering, community activities, sport etc. The research team found that where
the evidence is lacking, is in quantifying which models of safeguarding perform better
than others.

Key Evidence Gaps
There is a lack of relevant available evidence about a number of topics of potential
value to policy-makers. For instance, the resource requirements associated with
adult safeguarding activities are poorly understood and little or no published
evidence on economic evaluations was identified within the scope of this review.
Evaluations comparing education and training systems for adult safeguarding are
absent from this review. Even empirical evidence for measuring the effectiveness of
adult safeguarding interventions are scarce. Evidence may have been excluded by
the search parameters of the systematic review, but more generally, these types of
appraisals of services do not appear to be undertaken, or if undertaken, do not
appear to be published and publicly available.
There is a need for studies with agreed standardised variables and measures that
would examine adequately sized representative samples of safeguarding service
providers and users to try to determine the effect the presence or absence of
“dedicated” adult safeguarding legislation has on how sectors and services perform
safeguarding activities. Similarly, studies on adult safeguarding education systems,
training systems, resource requirements and interventions are required. These kinds
of studies require measurement from the broadest possible perspective,
incorporating a range of investigative parameters (including financial, physical,
human, temporal and natural resource requirements for each) in ways that illuminate
the relationship between each adult safeguarding system or provision and their
impacts.
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CHAPTER 1: BACKGROUND AND METHODOLOGY
1.1

INTRODUCTION

In 2017 the Government approved the Department of Health’s development of an
adult safeguarding policy for the health sector, including legislation as required. This
policy will apply to the health and social sector at large, including public, private and
voluntary settings.
A Steering Group to assist the Department in developing the policy has been formed
with representation from HSE, Department of Justice and Equality, An Garda
Síochána, HIQA, Department of Children and Youth Affairs (DCYA) and other
relevant bodies. This Steering Group has been meeting regularly with a view to the
advancement of policy consideration and development. A Department of Health
Cross-Divisional Policy Support Group was formed to support the work of the
Steering Group, this group meets in advance of the Steering Group meetings to
coordinate internal Departmental responses to the policy. Documents discussed at
and pertaining to the work of the Steering Group, including policy discussion
documents and minutes are published regularly following Steering Group meetings
on the Department’s website.
In 2019, in the context of its work to give effect to the Government Decision to
approve the development of a health sector policy on adult safeguarding, the
Department of Health tendered for the preparation of an evidence review on adult
safeguarding. The tender describes adult safeguarding as follows:
‘Adult Safeguarding means putting measures in place to reduce the risk of
harm (i.e. an action or omission causing harm) to adults at risk, promote
and protect adults at risk’s human rights and their health and wellbeing,
and empowering people to protect themselves. An adult at risk (formerly
known as a vulnerable adult) is a person who is aged 18 or over who
needs help to protect themselves or their interests at a particular point in
time, whether due to personal characteristics or circumstances, and is at
risk of experiencing harm (i.e. the action or omission causing harm) by
another party. It is recognised that there are certain factors that may
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increase an adult’s likelihood of being abused by another person, i.e.
dependency status, disability status, health status, situational factors etc.’
(Office of Government Procurement, 2019:14)

The aim of the review tendered for by the DOH was to produce a comprehensive
evidence base to underpin the development by the DOH of a new national policy on
adult safeguarding in the Irish health and social care sector. This encompasses a
review of literature (inclusive of grey literature). The tender stated:
‘The main services required will be to identify, source, collate and
synthesise relevant data and information (including using pre-existing
reports to expedite processes as necessary, as detailed below) and, where
requested use this to synthesise insights and to develop this into a
comprehensive research evidence document/international literature review
based on the Department’s specifications. A key focus should be
synthesising evidence in relation to governance, legislation and national
policy at national, local and regional levels. The use of both standard
evidence sources as well as grey literature is required.
It is intended that the document produced will be the primary and definitive
evidence paper for the purposes of the Department’s development of a
national policy on adults safeguarding in the health and social care sector.’
(Office of Government Procurement, 2019:14)

In addition, the tender outlined particular features of the review which should include:
1. Details of adult safeguarding structures and models in several
countries
2. Details of the evolution/origin of adult safeguarding structures in
these countries (to include situational factors – e.g. specific local
adverse occurrences etc.)
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3. Detailing health and social care’s involvement in adult safeguarding
in these countries (and describes where responsibilities for social
care differ), and identification of lead body/sector
4. Where no concept of safeguarding exists, undergo the same
analyses as specified in all requirements on this list for that alternate
concept and associated structures, and explain the alternate
concept for that country
5. Synthesis of available evidence to list what aggregated “international
norms” exist in relation to adult safeguarding systems, structures,
governance, policies, laws and processes
6. Synthesis of relevant available evidence on primary causes of abuse
of adults at risk
7. Synthesising relevant available evidence relating to adult
safeguarding interventions and approaches improving outcomes for
adults at risk
8. Synthesis of relevant available evidence on resource impacts/unit
cost/costs for safeguarding adults at risk
9. Detailing available information on education and training relating to
adult safeguarding in the defined countries
10. Detailing available information on regulation relating to adult
safeguarding in the defined countries
(Office of Government Procurement, 2019:14)

Mazars were successful in the tender. A team of researchers from the School of
Nursing, Midwifery and Health Systems in UCD were appointed as independent
contractors to conduct the work in partnership with Mazars.
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1.1.1 Mission of the Department of Health
The Department of Health (DOH) in Ireland has a responsibility to:
‘…provide strategic leadership for the health service and to ensure that
government policies are translated into actions and implemented
effectively.’
(DOH, 2016)
Its mission is to improve the health and wellbeing of people in Ireland by:
•

Keeping people healthy

•

Providing the healthcare people need

•

Delivering high quality services

•

Getting best value from health system resources
(DOH, 2016:2)

1.2

METHODOLOGY

As detailed in the project specifications, the countries and findings included in the
Health Information and Quality Authority (HIQA) and Mental Health Commission
(MHC) (2018) Background Document and the UCD review (Donnelly et al., 2017) of
adult safeguarding are described and summarised. The Background Document
(2018) related to HIQA and the MHC’s development of joint national adult
safeguarding standards. The rapid realist review carried out by Donnelly et al. (2017)
relates to the HSE’s development of their own revised national operational adult
safeguarding policy. Following this, subsequent new and updated information is
integrated into the review which targeted the jurisdictions listed below:
•

Ireland

•

Scotland

•

England

•

Wales

•

Northern Ireland

•

Australia

•

Canada

13 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

The tender also specifies the inclusion of two additional, non–English speaking
countries: a Nordic country and an Asian Organisation for Economic Co-operation
and Development (OECD) country. This review focuses on Norway and Japan. The
researchers also made contact with local leaders in these countries to enhance the
review.
Three methods of literature searches were applied in the search:
a) Database search
b) Grey literature search
c) Snowball literature review

1.2.1 Literature Reduction: Database Search
Literature reduction followed the PRISMA checklist and guidelines (Liberati et al.,
2009). The literature reduction for the database search was assisted by Covidence,
an online, systematic review programme. Publications in the English language were
searched related to the identified jurisdictions. Building on the work of Donnelly et al.
(2017) and HIQA and MHC (2018), the literature search for Ireland, Scotland,
England, Wales, Northern Ireland, Australia and Canada was inclusive of the time
period from 29/11/2017 to 03/12/2019. For Norway and Japan, the search time
period was 01/01/2009 to 03/12/2019.
A search strategy was developed using the search terms:
"adult* at risk" OR "adult* abuse" OR "vulnerable adult*" OR “protecting adult*” OR
"adult* safeguarding" OR “safeguarding adult*” OR “adult protection” OR “adult
safeguarding” OR “elder abuse” OR “elder mistreatment” OR “vulnerable adult” OR
“adult at risk”
Databases searched were:
•

Academic Search Complete

•

Applied Social Sciences Index and Abstracts (ASSIA)

•

Medline

•

CINAHL
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•

PsychInfo

•

Scopus

•

Westlaw

•

Proquest Dissertations and Theses

The PRISMA flowchart details the literature reduction. At each stage, the articles
were double blind reviewed by two researchers. Any conflicts were adjudicated by a
third researcher. For articles not readily available, one team member visited another
University library to access articles. Despite this, 2 articles were unable to be
accessed due to language limitations and an inability to source. For details of the
literature reduction for the database search, please see Figure 1.
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Figure 1: PRISMA Flowchart for Literature Reduction for the Database Search
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1.2.2 Grey Literature Search
Grey literature comprises the:
‘…manifold document types produced on all levels of government,
academics, business and industry in print and electronic formats that are
protected by intellectual property rights, of sufficient quality to be collected
and preserved by libraries and institutional repositories, but not controlled
by commercial publishers; i.e. where publishing is not the primary activity of
the producing body’
(Schöpfel, 2010: n.p.)
Examples of grey literature include:
•

Conference abstracts, presentations, proceedings

•

Regulatory data

•

Unpublished trial data

•

Government publications

•

Reports (such as white papers, working papers, internal documentation)

•

Dissertations/theses

•

Patents

•

Policies and procedures

The grey literature search was informed by the Canadian Agency for Drugs and
Technologies in Health (CADTH) (2019) checklist. Web links for grey literature are
listed in all of the jurisdictions included in this review except for Japan. Within the
CADTH, each web-link was searched using the same terms described in the
literature reduction step (Section 1.2.1). The researchers were also be guided by
Balshem et al.’s (2013) grey literature search strategy.
Proquest Dissertations and Theses: United Kingdom (UK) and Ireland and Proquest
Dissertations and Theses were searched using these search terms to locate and
dissertations/theses on this topic. A supplementation of the grey literature search
was undertaken through an internet search related to the search terms and the
identified jurisdictions.
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This resulted in 42 articles being identified. Five were eliminated at initial review.
Two additional publications were added in late January 2020 due to their major
association with the review focus. These were the Law Reform Commission’s (2019)
consultative Issues Paper “A regulatory framework for adult safeguarding”, and
Donnelly and O’Brien’s (2019) “Falling Through the Cracks: The case for change.
Key developments and next steps for Adult Safeguarding in Ireland”, which was
commissioned by Senator Colette Kelleher, Sponsor of the Adult Safeguarding Bill
2017 (Private Members’ Bill). The resulting 39 articles were imported into Endnote
and reviewed by two researchers. Any conflict was addressed by a review by a third
researcher. The PRISMA flow diagram for the grey literature is detailed below
(Figure 2).
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IDENTIFICATION

PRISMA 2009 Flow Diagram
Safeguarding Grey Literature

Additional records identified
through other sources
(n=42)

INCLUDED

ELIGIBILITY

SCREENING

Records after duplicates removed
(n=41)

Records screened
(n=40)

Records excluded
(n=5)

Full-text articles
assessed for eligibility
(n=37)

Law Reform Commission
and Donnelly S. &
O’Brien M. 2019 added
(n=2)

Included
(n=39)

Figure 2: PRISMA Flowchart for Grey Literature
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1.2.3 Snowball Literature Review
In the process of reading the material from the database search and the grey
literature search, the Mazars team also reviewed the source citations contained in
those articles and grey literature where relevant. This ensured no relevant
publications/references were excluded. The number of additional
articles/papers/references included as a result of this snowball literature review
process exceeded 300.
In addition, for Irish legislation, the researchers referred to
http://www.irishstatutebook.ie.
Please note, the additional articles identified in the snowball review were not subject
to a matrix completion or an evidence review process due to the project timelines.

1.2.4 Development of a Matrix and Evidence Review
To assist in reading the documents, a data extraction matrix was used, which
included categories relating to the specifications by the Department of Health’s
tender (Appendix 1). The database literature and the grey literature was divided
between three researchers and the matrix was completed for each publication.
These matrices can be found in Appendix 3. Legislation and references in the
snowball search were not subject to matrix review.
Following the matrix completion, an evidence appraisal was completed on literature
(excluding descriptive literature, n=69) in order to determine the quality of evidence
as detailed below:
Of the 138 papers identified for extraction from the database search, 69 were
empirical papers reporting on research data while the remaining 69 were nonempirical descriptive articles including expert opinion pieces and commentaries.
Quality assessment of the 69 empirical papers was undertaken by two study authors.
The Critical Appraisal Skills Programme (CASP) Appraisal Checklists (CASP, 2018)
was used to appraise qualitative studies (n=37), case studies (n=2), intervention
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trials (n=1) and systematic reviews (n=6). The Appraisal Tool for Cross-Sectional
Studies (AXIS) was used to appraise the 23 cross-sectional papers identified for this
study (Downes et al., 2016). This quality appraisal involved an assessment of the
credibility, dependability, confirmability and transferability for the qualitative studies
(n=37) and each paper was rated as being of high, medium or low quality. The
appraisal of the quantitative papers (n=32) involved assessment of validity, reliability
and replicability and each paper was rated as being of high, medium or low quality.
For the grey literature, appraisal was undertaken by one study author using the
AACODS appraisal tool. This tool is designed to enable evaluation and critical
appraisal of grey literature and involves assessment of authority, accuracy,
coverage, objectivity, date and significance of the evidence (Tyndall, 2010), and
each paper was rated as being of high, medium or low quality.
The evidence appraisals and extraction are available in Appendices 2 and 3.

Table 1: Breakdown of Literature Type, Evidence Review and Evidence Review
Tool*
Literature Type

Evidence

Evidence Review Tool

Review
Qualitative

37

CASP for Qualitative Research

Case Studies

2

CASP for Case Control Studies

Cross sectional

23

AXIS

Intervention Trials

1

CASP for Randomised Control Trials

Systematic reviews

6

CASP for Systematic Reviews

Grey literature

39

AACODS

TOTAL

108

papers

*The non-empirical descriptive articles and literature in the snowball review were not
included in the evidence appraisal.
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1.2.5 Limitations
As detailed in Section 1.2, the researchers performed a comprehensive literature
search and evidence synthesis process within the predetermined scope of this
project. However, it must be noted that evidence was either not available or too
scarce to address each term of reference equally for every jurisdiction within this
review. Limitations of this review are:
•

The literature search was restricted to a particular time. The temporal search
parameters for the literature search were agreed at the outset to be:
o Any new material published between November 2017 to November
2019 for the following jurisdictions: Ireland, Northern Ireland, Scotland,
England, Wales, Canada and Australia
o For Norway and Japan, any material published between November
2009 to November 2019
o Two exceptions to this were the inclusion of the Law Reform
Commission’s consultative Issues Paper (2019) and Donnelly, S. and
O'Brien, M. (2019) Falling Through the Cracks: The case for change.
Key developments and next steps for Adult Safeguarding in Ireland.

•

There was a lack of availability of policy, legislation and literature in the
English language relating to Norway and Japan. While some literature was
identified, translating other documents was beyond the scope of this review.
In an attempt to overcome this challenge, key links in both Japan and Norway
were contacted and did supply some material to assist the review

•

There is an absence of any published evidence or grey literature on resource
impacts/unit cost/costs for safeguarding adults at risk within the scope of this
review. It is this research team’s opinion that even beyond the scope of this
review, there appears to be a lack of published research on this topic.
Anecdotally, the research team makes a reasonable assumption that
agencies and jurisdictions implementing adult safeguarding systems or
processes must have assigned resources and budget to achieve their goals
(whether through reallocation of current resources or through accessing
additional resources); however, this information (type of resources, unit cost,
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overall budget impact) was not available for analysis within the scope of this
review
•

The work for this report was undertaken in the period November 2019 - March
2020 and should be considered in that context. The review was conducted by
the Mazars team as outlined in Section 1.2. Methodology

1.2.6 Structure of the Report
The report is divided into twelve chapters:
•

Chapter 1: Background and Methodology

•

Chapter 2: Background to Adult Safeguarding

•

Chapter 3: Contextualising Ireland: Evolution of Adult Safeguarding

•

Chapter 4: Adult Safeguarding Structures and Models in Northern Ireland

•

Chapter 5: Adult Safeguarding Structures and Models in Scotland

•

Chapter 6: Adult Safeguarding Structures and Models in England

•

Chapter 7: Adult Safeguarding Structures and Models in Wales

•

Chapter 8: Adult Safeguarding Structures and Models in Canada

•

Chapter 9: Adult Safeguarding Structures and Models in Australia

•

Chapter 10: Adult Safeguarding Structures and Models in Norway

•

Chapter 11: Adult Safeguarding Structures and Models in Japan

•

Chapter 12: Conclusion
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CHAPTER 2 – BACKGROUND TO ADULT SAFEGUARDING
2.1

INTRODUCTION

This chapter provides a broad global context to adult safeguarding. It has been
asserted that Adult Safeguarding is an essential responsibility of modern societies
(Phelan, 2020) and there has been an increasing focus on related legislation,
practice, policy and research (Phelan, 2020). In more recent years, there has been a
concerted effort to position safeguarding within a human rights-based approach
which complies with the United Nations Universal Declaration on Human Rights (UN,
1948), Convention on the Rights of Persons with Disabilities (UN, 2006a) (ratified by
Ireland in 2018), and the Istanbul Convention on preventing and combating violence
against women and domestic violence (Council of Europe, 2011) (ratified by Ireland
in 2019). Adult safeguarding is a continuum that provides a range of preventative
and intervention safeguarding strategies to protect adults at risk from harm (McIntyre
et al., 2018). The increase in focus on adult safeguarding is illustrated by the
development of new statutory initiatives (dedicated adult safeguarding legislation1 –

1

Within this review, references to “dedicated” adult safeguarding legislation mean

legislation which would "place an obligation on state bodies to ascertain if adults are
at risk of harm, and to intervene when necessary to protect adults at risk" (drawing
on the meaning assigned to "specific" legislation in the HIQA and Mental Health
Commission Background Document referred to at Section 1.2 above (HIQA & MHC,
2018: 11)). Some jurisdictions are described in this review as having or not having
dedicated adult safeguarding legislation, in this sense. As discussed later in the
review, adult safeguarding may be managed in some jurisdictions through a
combination of legislative and non-legislative policy instruments (e.g. more generic
primary or secondary legislation provisions which address aspects of adult
safeguarding; national standards, guidelines and guidance; national and agencylevel strategies and policies; professional regulatory frameworks and codes of
practice; formal and informal inter-agency agreements and partnerships; standard
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as defined in the footnote - in various countries and jurisdictions2) and organisational
responsibility (as a component of statutory and regulatory provisions) for the wellbeing of individuals, which did not previously exist.
This increased focus has also been described as having justified the increasingly
complex array of legislation and policy initiatives targeted to ensure people can live
safely (Lowenstein & Doron, 2020, Teaster et al., 2020). This growing focus has
been, in part, a response to exposures of poor treatment both within the non-care
(home and community) and care environments which led to public scrutiny of health
and social care services (Lowenstein & Doron, 2020). Some examples are discussed
briefly in the context of legislative developments in later chapters. This chapter
presents the context of adult safeguarding and includes the synthesis of relevant
available evidence on primary causes of abuse of adults at risk. Subsequent
chapters will address the remaining project specifications related to the lead,
coordination and other roles of key sectors including the health and social care
sector, in adult safeguarding in Ireland and elsewhere, resources/costs (prioritisation
challenge etc), international norms, issue of interventions which improve outcomes,
education and training, and regulation.

2.2

ADULT SAFEGUARDING: TERMINOLOGY AND DEFINITION

Adult safeguarding has become an increasing concern of modern societies.
Discourses on the topic have struggled with how to provide rights-based care for
adults who may be unwilling or unable to access care, protection, support and
remediation. Societal responses to date have included the development of structures

operating procedures; and other initiatives including training, awareness, educational
and professional development programmes and campaigns).
2

Within this review, the term jurisdiction is frequently used to refer to the countries,

provinces and territories which are the subject of the review (Ireland, Northern
Ireland, Scotland, England, Wales, the provinces of Canada, the territories of
Australia, Norway and Japan). This is particularly useful in making a distinction
between the provinces of Canada and the territories of Australia.
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for adult safeguarding which recognise a duty of care towards adults who require
support (McIntyre et al., 2018). Mackay et al. (2011) views adult safeguarding as a
variety of procedures, supports and interventions for people who require support to
protect themselves. This threshold of support takes into consideration the adult’s
ability to understand and take action (if decision-making capacity is present) or
making protective arrangements to preserve safety and rights (through supported
and representative decision-making processes), if required. In Northern Ireland, as
elsewhere including this jurisdiction, there is a dual focus on prevention and
protection (NI DHSSPS & NI DOJ, 2015) and in the context of the related challenge
of striking the appropriate balance between supportive State intervention and
individual empowerment through maximising rights of autonomy, self-determination
and liberty (DOH, 2019d; HIQA & MHC, 2019; Phelan & Rickard-Clarke, 2020).
Donnelly et al (2017) note that a variety of terminology has evolved independently in
different jurisdictions to be applied in the area of adult safeguarding. The term
‘vulnerable adults’ is evident in consultation papers and policy documents in both
Ireland and England (i.e. Lord Chancellor’s Department, 1997; Home Office and
DOH (England), 2000; HSE’s Social Care Division, 2014). However, its use is
contested, and more recent narratives of adult safeguarding have deliberately
avoided using this phrase. This, for example, is evident in preliminary discussions
related to the Scottish adult protection legislation, which specifically avoided the term
‘vulnerability’ due to its perceived stigmatising and paternalistic connotations
(Donnelly et al., 2017). Terminology is important as it enables a common
understanding between those creating policy and legislative documents and those
interpreting them. It is crucial that the intended meaning of the terms are understood;
particularly when it may mean the difference between a service provider taking
action (or not) in response to an adult at risk. ‘Vulnerable’, therefore, is perceived to
imply dependency and targets the individual rather than the context within which that
person is rendered at a disadvantage (i.e. gender, power relations, physical or
mental health status, etc.). Consequently, there is a movement towards the term
‘adult at risk’ with Northern Ireland making a further distinction between ‘adult at risk’
and ‘adult at risk and in need of protection’ (NI DHSSPS & NI DOJ, 2015), while
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Scottish legislation has ‘adults at risk’ and ‘adults at risk of harm’ (Adult Support and
Protection (Scotland) Act 2007) (Donnelly et al., 2017).
The use of ‘adult at risk’ is applied in the literature and in legislation in several
jurisdictions (Care Act 2014; HSE NSO, 2019a; Dean, 2019; Donnelly et al., 2017;
Australian Law Reform Commission (ALRC), 2017b; HIQA & MHC, 2018a; LRC,
2019a). For example, the rationale is evident in Northern Ireland’s policy, Adult
Safeguarding: Prevention and Protection in Partnership (NI DHSSPS & NI DOJ,
2015) which argues that the concept of vulnerability implies an assumption of being
vulnerable without acknowledging diversity and context. An alternative is using
‘adults at risk’ which in Northern Ireland is defined as:
‘a person aged over 18, whose exposure to harm through abuse,
exploitation or neglect may be increased by their a) personal
circumstances and/or b) life circumstances’
(NI DHSSPS & NI DOJ, 2015:10)

A perspective on terminology is also proposed in the draft DOH Definitions Paper
(Department of Health, 2019f):
Table 2. Proposed adult safeguarding definitions for the Department of Health
Policy on Adult Safeguarding for the Health Sector in Ireland
Term

Definition

Adult at risk

A person who is aged 18 or over who needs help to protect
themselves or their interests at a particular point in time, whether
due to personal characteristics or circumstances, and is at risk of
experiencing harm [/abuse] by another party. A distinction is
made between an adult unable to safeguard themselves or their
own interests at a particular point in time, and one who is
deemed to have the skill, means, capacity and/or opportunity to
safeguard themselves in a similar situation, but chooses not to.
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Safeguarding

Putting measures in place to reduce the risk of harm[/abuse],
promote and protect people’s human rights and their health and
wellbeing, and empowering people to protect themselves.

Harm

The impact of abuse, exploitation or neglect on the person. Harm
arises from any action, whether by a deliberate act or an act of
omission, that may cause impairment of physical, intellectual,
emotional, or mental health and wellbeing.

Abuse

A single or repeated act, or omission (including within a
relationship where there is an expectation of trust), which violates
a person’s civil or human rights and / or causes harm or distress
to that person. For the purposes of this policy, abuse is
understood to mean abuse by a third party.

Neglect

Withholding or failure, by a responsible party, to provide
appropriate and adequate care and / or support which is required
to another person which is likely to result in an impairment of the
person’s health or wellbeing. It may be through a lack of
knowledge or awareness, or through a failure to take reasonable
action given the information and facts available to them at the
time.[For the avoidance of doubt, this is not intended to include,
in the normal course of events, issues of access to services such
as waiting times etc.]

Exploitation

Deliberate manipulation of, or abuse of power and control over,
another person: to take unfair advantage of another person or
situation.

Health Sector

For the purposes of this policy the health sector is defined as:
•

All health and personal social services provided for in the
Health Acts (including all services provided on the HSE’s
behalf under section 38, or grant-aided by the HSE under
section 39, of the Health Act 2004), and all analogous
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services provided by voluntary bodies and private service
providers,
•

All professionals, practices or premises regulated, licenced or
accredited under the Health Acts and all analogous voluntary
and private professionals, practices or premises, and

•
Capacity

All bodies and agencies established under the Health Acts.

For the purposes of this policy, capacity has the same definition
as defined in section 3 of the Assisted Decision-Making
(Capacity) Act 2015 (see section 8).

This report uses the terminology adopted by the HSE National Safeguarding Office
(NSO) in its Final Draft Report (2019a) and by the Law Reform Commission in its
consultative Issues Paper (2019a). However, it is acknowledged that these sources,
and therefore the terminology therein, along with the draft definitions provided by the
DOH in its Discussion Paper (2019f), remain provisional. Additionally, the term
abuse has been subject to debate with some commentators pointing to the more
neutral term ‘harm’ being less stigmatising (Taylor, 2013). This has led to the term
abuse being jettisoned in some policy and legislation as detailed in the following
chapters.
With regard to definitions, many adult safeguarding definitions articulate a central
rights-based approach linked to well-being. The Health Service Executive defines
abuse as:
“…any act, or failure to act , which results in a breach of a vulnerable
person’s human rights, civil liberties, physical and mental integrity, dignity
or general well-being, whether intended or through negligence, including
sexual relationships or financial transactions to which the person does not
or cannot validly consent, or which are deliberately exploitative. Abuse may
take a variety of forms.”
(HSE Social Care Division, 2014:8)
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More recently, the HSE NSO Final Draft Report (2019a) describes adult
safeguarding as being concerned with human rights, person centeredness,
advocacy, confidentiality, empowerment and collaboration (HSE NSO, 2019a).
A commonly used definition has been the one used by the World Health
Organization. Elder abuse is defined as:
‘A single or repeated act or lack of appropriate action, occurring within any
relationship where there is an expectation of trust, which causes harm or
distress to an older person’
(World Health Organization, 2008:8)

However, in a recent study in Australia, it is claimed that the proposed definitions of
elder abuse are restrictive, and a more comprehensive definition requires five
integral elements (Kaspiew et al., 2019):
1. ‘The person who experiences the abuse is an older person, without
specification of a precise age or vulnerability requirement.
2. The act or omission includes physical abuse,
emotional/psychological abuse, financial/ economic abuse, sexual
abuse, social abuse / isolation and neglect. Intention is not a
requirement nor is frequency and severity.
3. The perpetrator of the act or omission may range from family
members and friends through to professionals and carers whose
relationship with the older person is such that it gives rise to an
expectation of trust.
4. Concerns the circumstances that arise where there is an expectation
of trust between the older person and the perpetrator.
Circumstances where there is a power imbalance will also be
incorporated into this element.
5. The consequences are based on a broad and multi-dimensional
understanding of the harm or distress to the older person. This
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enables both subjective and objective interpretations to be
facilitated.’
(Kaspiew et al., 2019: 3-4)

Discourse around the restrictiveness of certain definitions has led to the adaptation
of the World Health Organization (2008) definition to a proposed working definition
of:
‘…a single or repeated act or failure to act, including threats, that results in
harm or distress to an older person. These occur where there is an
expectation of trust and/or where there is a power imbalance between the
party responsible and the older person.’
(Kaspiew et al. 2019: 4)

Further considerations of diversity can be identified in other literature (particularly in
Australia) which argues that adult safeguarding needs to accommodate people in
rural and remote areas, and with different cultural backgrounds (Dow et al., 2018;
FMC Mediation and Counselling, 2018).

2.3

CONCEPTUALISING RISK

Risk can be constituted as a complex concept. Adults may go in and out of risk, for
example, during illness, bereavement, social situation (homelessness, refugees,
human trafficking, delirium, fluctuations in the dementia disease process) or risk can
be due to inherent factors such as intellectual, cognitive or physical disability. Risk
can also be due to a marginalisation, for example, ageism, sexism, stereotypical
views on disability or racism or due to rigid systems of care
(institutional/organisational abuse). Regardless of context, it should never be
assumed that the person is automatically a ‘vulnerable adult’ or an ‘adult at risk’. For
example, in Northern Ireland, adults at risk are considered to need protection
because they are:
31 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

‘…unable to protect their own well-being, property, assets, rights or other
interests and where the action or inaction of another person or persons is
causing, or is likely to cause him/her to be harmed’
(NI DHSSPS & NI DOJ, 2015:10)

Phelan & Rickard-Clarke state that understanding risk is an important component of
a rights-based approach. Historically, adults at risk could be subject to an outcome
approach or status approach to decision-making (Phelan & Rickard-Clarke, 2020).
More recently, this has been seen to be a paternalistic perspective, wherein positive
risk taking was avoided and a recognition of an individual’s right to self-determinism
and autonomy minimised. This was particularly the case for adults with intellectual
disabilities, cognitive impairments, physical disabilities, mental health illnesses or
paternalism due to being aged. Some recent applications of human rights have
approached adult safeguarding in a non-paternalistic approach and used a personcentred approach underpinned by empowerment, individualism, proportionality and
supporting the will, preference, values and beliefs of the individual (Phelan &
Rickard-Clarke, 2020). One of the challenges in adult safeguarding is understanding
risk from the individual perspective of the adult and their circumstances. For
example, being old and frail is not synonymous with risk as the individual may be
able to engage in informed choices and self-protect (Boland et al., 2013).
It is also important to understand differences between abuse and harm. Abuse is the
act of maltreatment or neglect and harm denotes the consequences of the
maltreatment (HSE NSO, 2019a; LRC, 2019a). Within current understandings, the
HSE NSO (2019a) have recognised various forms of abuse as detailed in Table 3. It
should be noted that in relation to safeguarding in the health sector, self-neglect is
not covered in the approved HIQA & MHC standards or the HSE’s draft operational
policy nor is it envisaged to be covered in the Department of Health’s national
overarching policy (Department of Health, 2019f) as it is not perpetrated by a third
party. In 2019, the HSE NSO identified nine forms of abuse as detailed in Table 3.
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Table 3. Abuse types, definition and manifestation of abuse in Ireland (HSE NSO, 2019a:54-63)
Abuse type

Definition

Manifestation

Physical

The use of physical force, the threat of physical

Physical abuse includes hitting, slapping, pushing, shaking,

abuse

force or mistreatment of one person by another

burning, scalding, pulling hair, kicking, exposure to heat or

which may or may not result in actual physical

cold, force-feeding, misuse of medication, inappropriate

harm or injury.

restraint or sanctions.
Physical abuse includes all forms of physical force contact
which results in harm to another person including excessive
force in the delivery of personal care, forced feeding, rough
handling, unwarranted physical pressure (gripping,
squeezing) shaking, misuse of incontinence wear, hitting
with a weapon or implement, misuse of medication, failing to
give medication, poisoning, restricting activities or forcing
activities.
Includes inappropriate deprivation of liberty (e.g. being
locked in/forced confinement in an area), denied treatment
or experiencing threat of physical violence.
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Sexual abuse

Any behaviour (physical, psychological, verbal,

Abusive acts of a sexual nature include but are not limited to

virtual / online) perceived to be of a sexual nature rape and sexual assault, indecent exposure, intentional
which is controlling, coercive, exploitative,

touching, fondling, molesting, sexual harassment or sexual

harmful, or unwanted towards another person.

acts to which the adult has not consented, or could not
consent, or to which he or she was compelled to consent.
Sexual violence also includes non-contact sexual activities
and female genital mutilation.

Emotional/

Behaviour that is psychologically harmful to

Emotional or psychological abuse includes failing to value

Psychological

another person and which inflicts anxiety or

the individual, abuse of power in which the perpetrator

abuse

mental distress by threat, humiliation or other

places their opinion/view/judgement as superior to the

verbal / non-verbal conduct

individual, harsh value judgements, conveying to the
individual that they are worthless, unloved, inadequate, or a
nuisance.
Abusive acts of a psychological nature include, but are not
limited to threats of harm or abandonment, deprivation of
contact, humiliation, blaming, controlling, intimidation,
coercion, harassment, verbal abuse, isolation or withdrawal
from services or supportive networks, patronising
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approaches to care and support for example ‘elder speak’ or
spoken to like a child, intolerance of religious beliefs,
intolerance of cultural beliefs, and in the case of married /
cohabiting couples denying the right to shared and
appropriate accommodation.
Failure to show interest in or provide opportunities for a
person’s emotional development or need for social
interaction.
Financial/

The unauthorised and improper use of funds,

Material abuse property or any resources including pensions, or
other statutory entitlements or benefits.

This may include theft, coercion, fraud, undue pressure in
connection with wills, property, inheritance or financial
transactions, or the misuse or misappropriation of property,
possessions or benefits. It may also involve the misuse of

Financial abuse involves an act or acts where a
person is deprived of control of their finances or

power of attorney, and not contributing to household costs
where this was previously agreed.

personal possessions or exploited financially by
another person or persons.

Misusing or stealing the person’s property, possessions or
benefits, mismanagement of bank accounts, cheating the
service user, manipulating the service user for financial gain
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or putting pressure on the service user in relation to wills
property, inheritance and financial transactions.
Organisational The mistreatment of people brought about by the

It can be a one-off incident or repeated incidents; it can be

abuse

poor or inadequate care or support or systemic

neglect or poor standards of professional practice, which

poor practices that affect the whole care setting.

might be because of culture, structure, policies, processes
or practices within the organisation. Systematic and

This can occur in any organisation or service,
within and outside Health and Social Care

repeated failures culturally inherent within the organisation
or service may be considered as organisational abuse.

provision. Organisational abuse may occur within
a culture that denies, restricts or curtails privacy,

It can result in a failure to afford people the opportunity to

dignity, choice and independence. It involves the

engage socially and be involved in hobbies/activities that are

collective failure of a service provider or an

meaningful to them, which in turn results in a failure for their

organisation to provide safe and appropriate

psycho-social needs to be met.

services and includes a failure to ensure that the
necessary preventative and/or protective
measures are in place.

rather than as individuals., service user’s right to privacy and
choice not respected, staff talking about the service user’s

Organisational abuse can be brought about by

personal or intimate details in a manner that does not

poor or inadequate care or support services, or

respect a person’s right to privacy.

systematic poor practice that affects the whole
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care setting. It can occur when an individual’s
wishes and needs are sacrificed for the smooth
running of a group, service or organisation.
Neglect

The withholding of or failure to provide

Neglect and acts of omission include ignoring medical or

appropriate and adequate care and support

physical care needs, failure to provide access to appropriate

which is required by another person. It may be

health, social care or educational services, the withholding

through a lack of knowledge or awareness, or

of the necessities of life such as medication, social activities,

through a failure to take reasonable action given

leisure/educational opportunities or adequate nutrition and

the information and facts available to them at the

heating. Neglect includes ignoring need, either physical or

time.

medical, knowing that a need exists, but choosing to not
address that need, thereby leaving the person at risk of
deterioration in health and wellbeing.
Neglect includes withdrawing or not giving help that an adult
needs causing them to suffer, for example malnourishment,
untreated medical conditions, unclean physical appearance,
improper administration of medication or other drugs, being
left alone for long periods when the person requires
supervision or assistance. Neglect also includes not meeting
the social, psychological or spiritual needs and not
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addressing required environmental factors/adaptations to
adequately meet the needs of the adult.
Discriminatory Unequal treatment, harassment or abuse of a
abuse

As described

person based on age, disability, race, ethnic
group, gender, gender identity, sexual
orientation, religion, family status or membership
of the travelling community.

On-line/digital

An abusive or exploitative interaction occurring

Includes risk of abuse via technology including exposure

abuse

online or in a social media context.

and uploading of inappropriate/abusive material without
consent. Includes digital/social media and online sexual
abuse/production of sexual images, online financial abuse,
theft of personal information and persuasion towards selfharm.

Human

Human trafficking/modern slavery involves the

Victims of human trafficking/modern slavery can come from

trafficking/

acquisition and movement of people by improper

all walks of life; they can be male or female, children or

modern

means, such as force, threat or deception, for the

adults, and they may come from migrant or indigenous

slavery

purposes of exploiting them. It can take many

communities. Any concerns that an adult at risk may be a

forms, such as domestic servitude, forced
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criminality, forced labour, sexual exploitation and

victim of human trafficking/modern slavery must be reported

organ harvesting.

to An Garda Sio
́ chána.
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Traditional categories of abuse (physical abuse, psychological abuse, sexual abuse,
financial abuse and neglect) in safeguarding policy and legislation have been
expanded to become more inclusive of a variety of additional forms of abuse (e.g.
see Care Act (England) 2014). Other forms of abuse have also been recognised
such as social abuse, which involves controlling and restricting freedom of
movement and access to family and friends (Australian Law Reform Commission,
2017a), resident to resident abuse (McDonald et al., 2015), abandonment or
chemical/medical abuse (Dean, 2019). Cultural perspectives also impact on forms of
abuse. For example, in Chinese society there is an expectation under filial piety for
older people to be looked after, thus it is a form of abuse if parental care is not
practiced (WHO, 2015).

2.4

DECISION-MAKING APPROACHES

As noted in the Law Reform Commission (LRC) consultative Issues Paper (2019a),
the presence or absence of an adult’s decision-making ability hugely impacts on the
safeguarding responsibilities of states and public bodies. For example, a person who
may be deemed ‘at risk’ is capable of making risky decisions if they demonstrate
functional capacity. There are three main approaches in decision-making capacity
assessment which are detailed in the LRC consultative Issues Paper (2019a):
1. Status approach: The person is deemed not to have capacity and decisions
are made by another person. This is often assessed on the basis of a medical
test for cognitive impairment (such as the Mini-Mental Score Examination).
This can be categorised as a paternalistic approach.
2. Outcome approach: This is where a decision is supported based on the
interpretation of the outcome. Thus, it can again be categorised as
paternalistic given that self-determination and autonomy may be denied due
to a perspective that the outcome of the decision is too risky.
3. Functional approach: This assumes the individual has capacity unless
otherwise proven. Decisions are considered time and issue specific, therefore
accommodating for a fluctuation of capacity. The person is considered to have
decision-making capacity if they can absorb the information on available
choices, weigh up and understand the consequences, and communicate their
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decision. This aligns with a human rights approach to capacity which values
self-determination, autonomy and respect for the individual’s will, preference,
values and beliefs. This is a central principle in many modern legislative and
policy approaches to safeguarding and capacity. This does not mean that very
risky decisions are simply supported. For example, Flynn & Arstein-Kerslake
(2017) suggest that responses to decisions must be proportionate and that
decisions must be respected unless this would mean criminal or civil
negligence.
The evidence suggests that a state has three obligations; to transition away from
substitute decision-making processes to create environments where people with
disabilities can exercise legal capacity, to protect that legal capacity and to ensure
rights, self-determination and autonomy are defended (de Bhailiś & Flynn, 2017).
However, it has been pointed out that, in some cases concerning medical care, if an
adult is making a decision that will cause an end to life or causes significant harm, or
there is a suspicion of undue influence, the doctrine of necessity to justify the
treatment should be considered (Cave, 2017).

2.5

PREVALENCE STUDIES

It is difficult to locate prevalence statistics for adult safeguarding. Most prevalence
studies relate to elder abuse. Some insights into adult safeguarding are available
through formal referrals of safeguarding to adult protective services. In the United
Kingdom, 415,050 safeguarding concerns were raised during 2018-19, representing
a 5.2% increase on the previous year (NHS Digital, 2019). Following preliminary
assessment, 150,070 resulted in safeguarding enquiries. Where available, statistics
are presented for the jurisdictions in their respective chapters.
Some caution is needed in relation to prevalence studies as they are not likely to
represent ‘true’ figures. For example, in 1998, the National Elder Abuse Incidence
study (National Center on Elder Abuse, 1998) observed the implications of the
‘iceberg theory’. This suggests that figures identified (through prevalence studies,
health and social care referrals or cases within the criminal justice system) are only
‘impressionistic estimates’ and that they may be underestimating the true figures
(Bonnie & Wallace, 2003). The difference in elder abuse experiences and cases in
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formal response systems is demonstrated in the New York State study (Lifespan of
Greater Rochester et al., 2011). This study collected data on people 60 years and
older and compared self-reported abuse to officially reported abuse. Data were
collected from a strategy of random digit dialling by telephone (n=4,156) and cases
reported by programmes or services for elder abuse or domestic violence for older
people (62 counties). The study’s findings indicated an incidence rate in the
telephone surveys which was almost 24 times higher than case reports to social
services, law enforcement agencies or legal authorities. Equally, comparison
between jurisdictions should be carefully considered as definitions may vary (being
too narrow or very broad), there may be different understandings in the constitution
of typologies, inclusion ages may differ, and methodological approaches may impact
on findings (Phelan, 2020).
In 2010, the National Centre for the Protection of Older People conducted a study on
the prevalence of elder abuse. In a study of 2,021 older people living in the
community (without cognitive impairment), it was found that 2.2% of older people
had been subjected to elder abuse. The most common form of abuse was found to
be financial abuse, followed by psychological abuse, physical abuse, sexual abuse
and neglect. Table 4 details findings from prevalence studies from the jurisdictions in
this review. Jurisdictions not detailed have not reported prevalence studies.
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Table 4. Prevalence of elder abuse studies in selected jurisdictions (where available)
Ireland

Canada

United Kingdom

Norway

(Naughton et al., 2010

(McDonald et al., 2015)

(O’Keefe et al., 2007)

(Sandmoe et al., 2017)

Sample

2,021

8,163

2,100

2,463

Age group

65 years and above

55 years and above

66 years and above

66-90 years

Prevalence

2.2%

7.5%

2.6%

5.2-7.2%

•

Physical abuse: 0.5%

•

Physical abuse: 2.2%

•

Physical abuse: 0.4%

•

Physical abuse: 1.3%

•

Psychological abuse:

•

Psychological abuse:

•

Psychological: 0.4%

•

Psychological abuse:

2.7%

•

Financial abuse: 0.7%

(in last year)
Types

1.2%%

Perpetrator
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•

Financial abuse: 1.3%

•

Financial abuse 2.6%

•

Neglect:1.1%

•

Sexual abuse: 0.05%

•

Sexual abuse: 1.6%

•

Sexual abuse: 0.2%

•

Neglect 0.3%

•

Neglect: 1.2%

According to ranked

According to typology:

According to ranked

order:

1. Physical abuse: spouse

order:

3.6%
•

Financial abuse: 0.6%

•

Sexual abuse: 0.5%

•

Neglect: 0.7%

According to Typology:
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1. Adult children

2. Sexual abuse: friend

6. Partners

2. Other relative

3. Financial abuse: adult

7. Other family members

3. Spouse/partner
4. Friend

child/grandchild
4. Financial abuse:

8. Care workers

•

Sexual-Partners or
sexual partners.

•

9. Close friends

Psychological and
financial abuse- close

spouse/ex- spouse

relationship

5. Home help
5. Neglect: spouse/exspouse

Specific to typologies:
•

•

Physical abuse:
Women (Partner and

Neglect (70%):

other close relative:

partners,

27.6%)
•

Financial abuse (54%):
other family

•

Interpersonal (57%)
(psychological,
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physical, sexual):
Partner,
•

Any abuse (43%):
(excluding neglect):
other family members

•

Any mistreatment 51%:
Partner

Risk factors

Perpetrator(s):

Perpetrator(s):

Perpetrator(s):

Perpetrator(s):

for

•

Living with the victim

•

•

•

•

Unemployment

susceptibility
to abuse (as
described in

•

perpetrators did not
live with victim.

Alcohol abuse

greater detail
in Section
2.7)

Slight majority of

•

Mental health issues.

•

Alcohol abuse

(interpersonal abuse)
•

•

•

Aged>/= 80 years

•

Lower education

•

Higher depression
scores than nonabused older adult

•

•

Depression or
personality disorders,
mental health problems

Living with victim

or behavioural

(interpersonal abuse)

Victim
Female

In paid work (financial

Abuse of alcohol or
other intoxicants

abuse)

Victim
•

Retired from paid work

problems
Not living with the
victim (financial abuse)

Victim
•

Victim having exposure
to severe physical
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•

Lower income

•

Poor health

•

Poor levels of

•

Abused as a child,

•

youth or adult.
•

Higher unmet activities
for daily

community or family
support
•

•

Alcohol or gambling

violence or severe

problem (Financial

sexual abuse earlier in

abuse)

life

Financial or

Victims having poor
self-perceived health

living/instrumental

relationship problems

activities of daily living

(financial abuse)

•

Chronic conditions

Relationship problems

•

Emotional problems

Not feeling safe with

•

those closest to the

(interpersonal abuse)

respondent,

impacting daily life
•

•

Living outside Québec

•

Being single

Victim

•

Female

•

Female

•

Aged 85 years and

Poorer trusted person
to talk to

over
•

Suffering bad/very bad
health
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•

Depression and the
likelihood of already
being in receipt of, or in
touch with, services.
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Australia is currently conducting an elder abuse study which will collect data from
7,000 people living the community aged 65 years and above. This study also
incorporates a survey of 3,500 people aged 18-64 years to elicit knowledge of elder
abuse, attitudes to older people and the extent of assistance given to older people
(Australian Institute of Family Studies, 2020).
Prevalence studies of elder abuse show a high figure in Croatia (61.1%) (Ajdukovic
et al., 2009) with Yon et al. (2017) pointing to a pooled prevalence of 15.7% from 52
international studies. A second pooled prevalence3 study by Yon et al. (2017)
focused on residential care and demonstrated psychological abuse to be the most
commonly experienced form of abuse (33.4%), followed by physical abuse (14.1%),
financial abuse (13.8%), neglect (11.6%) and sexual abuse (1.9%).
Studies focusing on older people living with dementia in the community demonstrate
the high risk associated with cognitive impairment. In a review of six studies,
McCausland et al. (2016) found a median prevalence of abuse of 11% in relation to
physical abuse and 19% for psychological abuse. However, an earlier study by
Cooper et al. (2009) found that nearly half of people caring for an individual living
with dementia reported abusive acts over the previous three months, with a third
indicating that this occurred ‘at least sometimes’.
Of the jurisdictions in this review, two have conducted prevalence studies on elder
abuse in residential care, namely Ireland and Norway. The Irish study (Drennan, et
al.2012), involved a national study of public, private and voluntary nursing homes.
Data were collected in 64 nursing homes, collecting data from 1,316 staff members.
Findings demonstrated that 82.3% had completed elder abuse training. Neglectful
behaviours were reported by 57.6% of staff in the preceding 12 months. 26.9% of
staff observed at least one psychologically abusive act towards a resident, while
physical abuse was observed on one or more occasions by 11.7% of respondents in
the previous 12 months. Financial abuse and sexual abuse were the least observed
forms of abuse with financial abuse being observed by 1.2% of respondents and

3

Note small sample size of nine studies
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0.7% of staff indicating that they had observed a colleague talk to or touch a resident
in a sexually inappropriate way (Drennan et al., 2012). Staff were also asked about
their own behaviours in the last twelve months. Figures showed the self-declaration
of abuse in the last twelve months as neglect 27.4%, 3.2% reported perpetrating
physical abuse, 7.5% reported one or more psychological abusive acts. Reported
staff self-perpetration of financial abuse was 0.2% with the same percentage
perpetrating sexually inappropriate acts within the previous 12 months (Drennan et
al., 2012).
A more recent Norwegian study was published by Botngård and colleagues (2020)
based on a prevalence study in Norwegian nursing homes. A cross sectional paperbased survey was undertaken to estimate the prevalence of observed and
perpetrated staff-to-resident abuse. Staff in 100 randomly selected nursing homes
completed 3,693 surveys. A high number of staff reported that they had observed
one or more incidents of elder abuse, with just over 60% self-identifying as the
perpetrator. Psychological abuse and neglect were identified as the most common
perpetrations of abuse in the nursing home and a higher level of education was
associated with a higher response report (in the survey) of abuse perpetration.
Another area emerging in the literature is that of resident to resident aggression
(peer to peer abuse). This is described as:
‘…in long term care facilities as negative and aggressive physical, sexual
or verbal interactions between long term care residents, that in a
community setting would likely be construed as unwelcome and have high
potential to cause physical or psychological distress in the recipient’.
(Rosen et al., 2008: 1398)

Although there has been no research conducted in Ireland on resident-to-resident
aggression, it represents a significant trigger for referrals to the HSE NSO (2019b)
(discussed in Section 3.2.1) with 5,417 reports of ‘other service users’ perpetrating
abuse being received in 2018, representing 53% of total referrals. However, the
majority of research in this area is focused on nursing homes. A recent study in
Germany (Goergen et al., 2020) suggests that resident to resident aggression and
49 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

resident to staff aggression is not uncommon in older person residential care. The
most common environment for harm to occur was shared living spaces and there
were a number of contributing factors such as interpersonal dynamics, social
features of the facility and individual characteristics. Other triggers for resident to
resident aggression were identified as jealously, cognitive impairment, feelings of
abandonment, impatience and a roommate who won’t compromise (Rosen et al.,
2008). As an emerging category of abuse, McDonald et al. (2015) identify resident to
resident research priorities in older person care environments as developing and
accessing intervention strategies, identifying environmental triggers, education
interventions for staff and an exploration of both perpetrator and victim
characteristics.

2.6

THEORIES FOR CAUSES OF ABUSIVE BEHAVIOUR

A number of theories have been proposed to explain why abuse, of any form, is
initiated against the receiver of said abuse. Empirical evidence is not available to
support one particular theory and it must be noted that these theories have not been
tested. Therefore, these are proposed theories only.
Theories provide explanatory frameworks to understand phenomena that are not
fully understood. Most of the theories in adult safeguarding have been developed in
the area of elder abuse, but may have transferability to other areas of adult
safeguarding. Moreover, theories related to adult peer to peer aggression were not
identified in the literature review. As the issue is a relatively emerging concept in
adult safeguarding, particularly in older person care environments, the lack of
theories is unsurprising. The most common theories are presented below, and it
should be noted that some theories have overlapping concepts. These generally
relate to interpersonal abuse outside care environments. However, the ecological
theory, context-based theory and the human rights framework theory may have
applicability in care settings:
a) Caregiver stress: In this theory, the challenge of caregiving is or becomes
overwhelming, leading to a situation where abuse occurs (Johannesen &
LoGiudice, 2013).
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b) Social Exchange: This theory was developed by George Homans (1958).
Relationships are constructed around ‘give and take’ or benefit and cost
scenarios. Thus, over time, for example, due to illness the ‘cost’ of the
relationship becomes high while the anticipated benefit may reduce. Thus,
abuse occurs with the perpetrator experiencing less rewards within the
relationship (Homans, 1958).
c) Domestic violence: According to the Oxford English Dictionary in 2006, the
term “domestic violence” was used in 1891. It was thanks to campaigning
women’s groups that the issue came to the fore in the 1970s and later. This is
not to say that abuse of and cruelty to intimate partners first occurred at this
time. This theory is based on genderised power positions and heavily draws
on how females are positioned in society in relation to males. Abuse occurs
due to a power differential. However, it must be acknowledged that, although
male to female violence is the most common form of gendered abuse (Dutton
& Nicholls, 2004), female to male violence also occurs as does violence in
same sex relationships (Letellier, 1994). Domestic violence may be also a
form of elder abuse, when the abuse may be long-standing (domestic
violence grown old) or newly occurring in older age. Many studies have
suggested a link between either family violence or domestic violence and
elder abuse (Age UK England, 2018; Dow et al., 2018). Violence in intimate
relationships is covered by a wide range of offences under the Non-Fatal
Offences Against the Person Act (Ireland) 1997. Some elements of
harassment, physical stalking, threats and coercion are covered by the same
legislation. Other elements of what has been termed coercive control are in
isolation unpleasant and offensive; it is as a sinister pattern that they serve to
intimidate and control the victim (Cosc, 2016).
d) Psychopathology of the abuser: This suggests the abuser has a health,
personality or dependence issue which impacts the perpetration of abuse. For
example, elder abuse studies point to a higher risk of abuse when the
perpetrator has a substance addiction or mental health issue (Naughton et al.,
2010).
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e) Symbolic interaction theory: Based on Mead’s (1934) theory of symbolic
interactionism, this theory is based on a frame of reference for interacting.
Meaning is created and recreated providing a normalisation of harm. Thus, if
an abusive act is tolerated, this may give sanction to perpetrate again or
extend the range of abuse.
f) Intergenerational theory: This is where abuse is normalised within a family
or community culture. Thus, managing internal family conflict involves abusive
activities such as shouting, or using physical abuse regardless of age or
position in the family (Johnson, 1991).
g) Life course perspective: This considers how life events impact the individual
as they age as early exposure to harm can increase later life susceptibility
(Dean, 2019).
h) Ecological theory: Drawing from Bronfenbrenner’s (1979) socio-ecological
model, this theory takes a wider view of how abuse can occur. We all live in
networks ranging from our immediate environment to the macro-perspective
of legislation and policy. This theory acknowledges that within all these
systems (micro, meso, exo and macro systems), there can be deficits that
lead to an abusive situation. In addition, Bronfenbrenner (1979) also included
a time dimension (chrono-system), which enables a consideration of such
factors over time and can integrate issues such as ageing, changing
environment, or a decline in health.
i) Context theory: Building on the ecological model, Roberto and Teaster
(2017) propose four contextual domains and their interaction: individual,
relational, community and societal. Again, abuse is framed around each
domain and how it impacts the adult at risk.
j) Human rights-based framework: This draws on a human rights approach to
provide a framework for benchmarking treatment of adults at risk. It enables
an examination of how broader structures such as legislation, culture or
society can promote or prevent the enjoyment of rights (Biggs & Happala,
2013).
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While these theories have some credence, the most applicable in practical terms are
the ecological theory, the context theory, the human rights-based framework as they
enable a review of context beyond the individual’s immediate environment to
appreciate that people are immersed in communities and societies. It is notable that
the theorical position is much more developed (although not adequately tested) in
community settings, and residential care and peer to peer abuse remains
underdeveloped (Phelan, 2020).

2.7

RISK FACTORS FOR SUSCEPTIBILITY TO ABUSE

There is scant literature available for risk factors to explain why some adults become
susceptible to abuse with some being identified in the prevalence studies detailed
earlier in this chapter. Primarily, the research has focused on elder abuse and the
evidence described here must be viewed through this lens.
Risk factors are not causes of abuse; they imply an association of certain
characteristics of an adult, or circumstances in their life which may make them more
susceptible to abuse. In an early study on adult safeguarding, Mansell et al. (2009)
examined files from two local authorities for the period 1998-2005. Living in
residential care was considered a risk factor as 46% of data from existing adult
protection referrals were identified from this setting. Similar findings are observed in
the annual HSE NSO reports (2018; 2019b) (discussed in Section 3.2.1). This
concurs with other research suggesting residential care and resident to resident
abuse are high in safeguarding referral figures (Dean, 2019). Contributing factors
include those cited previously related to resident to resident aggression, but also
unregulated restrictive practices, poor institutional resources and staff burnout (Day
et al., 2017).
Another study examined characteristics of vulnerable adults attending an inner-city
sexual health clinic and found that ethnicity was a significant factor, with Asian,
Chinese, Pakistani being high reporters in the sample of at risk adults. Over half
reported a mental health problem (Sullivan et al., 2015). Boland (2013:4) identified
the following risk factors as having an association with an increased susceptibility to
abuse:
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•

Lacks mental capacity

•

Is physically dependent on others

•

Has low self esteem

•

Has a previous history of abuse

•

Has negative experiences of disclosing abuse

•

Experiences social isolation

•

Lacks access to health and social services or high-quality information

In the context of elder abuse, a systematic review (Johannesen & LoGiudice, 2013)
of risk factors for abuse in community-dwelling elders examined 49 studies. Findings
pointed to 13 risk factors which were grouped into four categories:
1. Older Person characteristics: Presence of cognitive impairment,
behavioural problems, psychiatric illness or psychological problems, functional
dependency, poor physical health or frailty, low income or wealth, trauma or
past abuse and ethnicity
2. Perpetrator: caregiver burden or stress, and psychiatric illness or
psychological problems
3. Relationship: family disharmony, poor or conflictual relationships
4. Environment: low social support and living with others except for financial
abuse
A scoping review of the literature by Pillemer et al. (2016) ranked the strength of
evidence. In relation to the older person, strong evidence was related to risk factors
of functional dependence or physical disability, poor physical health, cognitive
impairment and poor mental health. Factors such as gender, age, financial
dependence and race/ethnicity were considered potential risk factors. In the context
of perpetrator related risk factors, mental illness, being a substance abuser, or
having dependency of some sort were strongly associated as risk factors. In terms of
relationships, the quality of the relationships and marital status was viewed as being
a potential risk factor, as was geographic location (i.e. rural/urban). The most
contested proposed risk factor related to negative stereotypes of older people and
54 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

cultural norms (Pillemer et al. 2016). There is also some evidence to associate
attitudes of entitlement to abuse, particularly financial abuse (Dean, 2019).

2.8

DISCLOSURE

Jackson and Hafemeister (2016) note that disclosing abuse can be challenging for
an adult at risk. Barriers can include a fear of reporting (particularly related to a fear it
may result in nursing home placement), a fear of retribution, concerns about getting
the person into trouble as well as embarrassment. If there is a communication
challenge, then it may be difficult to communicate the abuse or in severe cognitive
impairment, the individual may not remember the details, nor may they be
considered credible. Equally, if the perpetrator is a gatekeeper to accessing the
adult, they may control the social connections and deny services entry (Jackson &
Hafemeister, 2016). Hirst et al. (2016) identified that professionals may not report
due to a lack of knowledge or protocols of what constitutes abuse, a fear of liability or
a lack of supportive referral services. This suggests a need to improve staff
awareness and training in safeguarding in the context of understanding core
concepts such as what it is, what are risk factors, how it is perpetrated, how
perpetrators can stage manage interactions, local policy directions, professional and
legal responsibilities, reporting guidelines and case management protocols at
various professional levels. While various screening tools for elder abuse and
violence have been developed, their efficacy requires additional empirical testing.

2.9

CONSEQUENCES OF ABUSE

The consequences of abuse impact on quality of life, the individual’s happiness and
costs to society. The Irish prevalence study on elder abuse (Naughton et al., 2010)
identified 2.2% of people as having experienced some form of abuse; when asked
about its impact, 84% stated this had a very serious impact. A further Irish study by
Lafferty et al. (2012) with nine older people who had experienced abuse, pointed to
the abuse impacting their physical health, emotional health and social
circumstances. This concurs with the Center for Disease Control and Prevention
(2019) which stated that that the consequences of abuse can manifest in physical
and psychological impacts. Abuse can lead to higher mortality rates (Dong et al.,
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2009), a higher falls rate (Reyes-Ortiz et al., 2018), depression (Yunus et al., 2019)
and higher medical morbidities (Fang & Yan, 2018). Consequences also include
higher rates of hospital admission (Dong & Simon, 2013a) and an impact on the
allocation of resources to health, community care services and justice services
(Spencer, 2000) as well the ability of the adult to positively contribute to society
(United Nations Economic Commission for Europe, 2013). In addition, victims of
elder abuse are twice as likely to die as those who do not report abuse, have an
estimated $5.3 billion in costs of treating violent injuries inflicted on older people per
year in the United States (WHO, 2016) and have an increased risk of admission to
nursing homes (Dong & Simon, 2013b).

2.10 CONCLUSION
This section has provided an overview of adult safeguarding. It is evident that this
issue is prevalent in many settings in society, and its positioning and framing (terms
and definitions) are subject to revised interpretations, particularly in the context of
aligning to a rights-based approach. Prevalence studies offer insights to abuse, but
published studies are largely hampered by the focus on elder abuse rather than the
issue of adult safeguarding.
If a rights-based approach is the objective, it will be a challenge to strike a balance
between adult safeguarding principles of protection on the one hand, and autonomy
and self-determination on the other. The focus of safeguarding discourse is to avoid
an assumption of ‘object of charity’ (UN, 2011) which is articulated in paternalistic
approaches to risk and deny the right to make risky decisions.
Theories of safeguarding attempt to provide an understanding of why safeguarding
issues arise (Phelan, 2020). The consequences of abuse are stark and have impacts
on physical, psychological health as well as social circumstances. Based on the
published literature available, it is the research team’s opinion that an important
aspect of safeguarding is to ensure both public and professionals are aware of
abuse, with professionals having training and competencies required to address
prevention, early identification and case management. Case Management is a
collaborative process of assessment, planning, facilitation, care coordination,
evaluation and advocacy for options and services to meet an individual’s
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comprehensive needs through communication and available resources to promote
the individual’s safety, quality of care. Professionals should be trained in prevention
and early identification of issues, and to manage cases to a level commensurate with
their role and scope of practice.
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CHAPTER 3 – CONTEXTUALISING IRELAND: EVOLUTION
OF ADULT SAFEGUARDING
3.1

INTRODUCTION: IRELAND

3.1.1 Origins
Society and Government have a duty of care towards all citizens, particularly those
who are more vulnerable. Adult safeguarding has received an increased focus in
Ireland as a result of high-profile cases of abuse, new rights-based legislation and
policy. This chapter examines Ireland’s policy evolution and practice developments
related to safeguarding adults and presents the legislative and regulatory
development of adult safeguarding in Ireland.
As in the other jurisdictions, there have been prominent adult abuse cases within
public, political and legal discourses which have influenced policy, practice and
legislative reform in adult safeguarding. In Ireland, three public scandals, Leas
Cross, Áras Attracta, the “Grace” case, are briefly presented in the context of public
and political catalysts which impacted safeguarding reform. Additionally, the
Supreme Court judgment in the AC case, a prominent court case (within a legal
discourse) has highlighted more nuanced issues and understandings of human
rights questions arising from the detention in hospital of people with decision-making
capacity challenges. The Supreme Court held that a hospital had the right to lawfully
detain a person temporarily in circumstances where there was a concern that the
patient would be put at risk if they were discharged. It gives time to carry out further
investigations and clarify the circumstances of the person. This overruled an earlier
judgment in the case in the Court of Appeal, which serves to illustrate the complexity
of each case. While the AC case has not been included in the development of
legislation to date, we include it here as during this case, the Court of Appeal pointed
out the need for Protection of Liberty legislation to be passed by the Oireachtas.
A brief description is given on each below:
Leas Cross: Leas Cross was a nursing home in North County Dublin. Following a
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standard care of older residents, there was both political and public concern
regarding the care and lack of robust regulation in Irish nursing homes; as set out in
the 2009 Commission of Investigation (Leas Cross Nursing Home): final report,
which aimed to:
“Increase public understanding of:
(a) What in fact happened at Leas Cross Nursing Home,
(b) The reasons why it happened, and
(c) The reasons why it was allowed to happen.”
(Commission of Investigation, 2009)

Subsequent to the RTÉ broadcast, reports on Leas Cross pointed to deficiencies in
care and identified the perpetration of institutional abuse (O’Neill, 2006). The decline
in care standards was related to an increase in dependency levels and a lack of
sufficient competent staff (Commission of Investigation, 2009). Other concerns in the
O’Neill report pointed to issues related to hospital-nursing home transfers where no
concern was raised despite evidence of questionable care at Leas Cross being
identified. In addition, the nursing home had high mortality rates (one-year mortality
of 38-39% between 2000-2004) as benchmarked to national and international figures
(O’Neill, 2006).
The Report of the Commission of Investigation (2009) describes issues related to
one resident, Peter McKenna. Mr McKenna, who had Down’s Syndrome, was made
a Ward of Court in 1967. He was a client of St Michael’s House from 1974 to 2000.
In November 1999, he was diagnosed with Alzheimer’s disease, and the
Commission’s Report indicated “that as his Alzheimer’s condition progressed, he
would need more nursing care, and that this might necessitate a move to ‘the
Beeches’, a residential unit belonging to St Michael’s House which had full-time
nursing facilities”. On the 3rd September 2000, Mr McKenna’s family were informed
by a doctor from St Michael’s House that Mr McKenna would instead be transferred
to Leas Cross. The Report of the Commission of Investigation (2009) details the
circumstances whereby Mr McKenna’s family did not agree to a request to approve
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the transfer due to concerns they had that Leas Cross nursing home would not be
suitable for his needs and whereby St Michael’s House made an application to the
Ward of Courts Office on the 16th September 2000. While the High Court processed
this application and investigated the suitability of Leas Cross, Mr McKenna continued
to reside at the Beeches. During this period a High Court appointed consultant
psychiatrist determined that due to his condition, Mr McKenna required “24hr nursing
care and supervision”. As all beds were fully occupied in the Beeches, he was kept
in a bed in the sitting room. He “required palliative care nursing, which was not
compatible” with this setting for a number of reasons set out in the Commission of
Investigation (2009).
Mr McKenna’s family indicated a clear preference for an alternative home to Leas
Cross Nursing Home. An agreement was reached between Mr McKenna’s family
and St Michael’s House that Mr McKenna would be moved to Leas Cross until such
time they could find an alternative nursing home. The Commission of Investigation
(2009) noted that “The President of the High Court heard the application to transfer
Peter McKenna on the 6th October 2000. It appears that, during the course of the
hearing, no mention was made of any previous complaints involving clients of St
Michael’s House at Leas Cross” (Commission of Investigation, 2009).
On the 9th October 2000 Mr McKenna was transferred to Beaumont Hospital from
the Beeches. He was diagnosed with chronic retention of urine. A catheter was fitted
and he was discharged back to the Beeches. A further appointment was arranged for
him to see a urologist in Beaumont Hospital on the 12th October. On the 10th
October, Mr McKenna was transferred to Leas Cross. He attended his appointment
in Beaumont Hospital on the 12th October. An additional appointment was scheduled
on the 16th October to remove the catheter. He did not attend this appointment, for
unclear reasons. On the 22nd October 2000 Mr McKenna was admitted to Beaumont
Hospital where he died on the same day. Further details on the circumstances
around his death are described in the Commission of Investigation (2009).
Following the Leas Cross scandal, a number of developments occurred including the
formation of the HIQA and the Third Age National Advocacy Programme.
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Áras Attracta: In 2014, an RTÉ Investigations Unit programme, ‘Inside Bungalow 3’,
focused on a situation where seven women with intellectual and physical disabilities
living in Áras Attracta, (a congregated residential setting for adults with physical and
intellectual disabilities run by the Health Service Executive (HSE) in the West of
Ireland), were subjected to abuse (McCoy, 2016). This broadcast led to concerns
regarding care of people with intellectual and physical disabilities living in
congregated settings, leading to an independent review published in 2016 (McCoy,
2016). Findings in the McCoy report indicated quality of life issues and a non-personcentred approach to care which fostered dependency and had paternalistic systems
of care. The McCoy report found that the voices of residents in relation to their will
and preferences were not heard, and that this suggested that access to advocacy
services and promotion of self-advocacy could significantly help to prevent situations
like this. The McCoy report recommended 55 priority actions including, inter alia, that
Áras Attracta would strengthen its line management and senior management
oversight of staff, establish a “rights review committee” to ensure an ethos of a
rights-based model of service delivery, strengthening of the focus on, and
accelerating the implementation of person-centred approaches and that the HSE’s
2014 Safeguarding procedures should be placed on a statutory basis and supported
by a comprehensive national training programme that would involve people with an
intellectual disability in its design and delivery (McCoy, 2016).
‘Grace’ Case: In 2012, the “Inquiry into Protected Disclosures, SU1” report
commissioned by the HSE was completed. This report was made public in 2017. As
per the HSE website (https://www.hse.ie/eng/services/news/media/pressrel/conaldevine-resilience-ireland-reports.html) this report examined the case of a disability
service user (SU1) who was in full time foster care, in a former foster home which
has been the subject of abuse allegations, from 1989 to 2009 when she was
removed by the HSE and provided with an appropriate full time residential placement
with a voluntary provider. Protected disclosures were made by whistle-blowers in
“Grace’s” (pseudonym) new care environment, who raised concerns about her
previous care (Devine, 2012).
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In March 2017, a statutory Commission of Investigation4 was established by the
government to investigate, inter alia:
(i)

The role of public authorities, including foster carers, in the care and
protection of –
I. A person known by the pseudonym “Grace” who was in foster
care with a foster family in the South East of Ireland between
1989 and 1996 and who continued to reside with that family until
2009, and
II. Other persons who, between 1989 and 2015, were in foster care
or otherwise placed with the family referred to in clause (I)
Commission of Inquiry (S.I. No. 96/2017 - Commission of Investigation)

The Commission commenced its investigation on 15th May 2017. [While the
Commission of Inquiry had been due to publish its Phase 1 Final Report on May 15 th,
2020, the Farrelly Commission requested a preliminary extension (until July 24th,
2020) to identify the time needed to complete this report. The Minister for Health
granted the extension following discussions with the Minister for State with Special
Responsibility for Disabilities] (DOH 2020, personal communication, 17th June).
The Irish Times reported in April 2017 that a settlement package of €6.3 million had
been agreed by the HSE and had been approved by the High Court (The Irish Times’
report of 27th April 2017, “Judge awards ‘Grace’ €6.3m over ‘scandal’ of her
treatment”).
Supreme Court Judgment (AC v. Cork University Hospital): A Supreme Court
judgment ([2019] IESC 73) in 2019 in the case of AC v. Cork University Hospital
(CUH) addressed the question of the lawfulness of preventing a person from leaving
the hospital in 2016 in circumstances where concern had arisen for her welfare. An

4

The Commission of Investigation was established under the Commission of

Investigation (Certain matters relative to a disability service in the South East and
related matters) Order 2017 (S.I. No. 96/2017) which was made on 21 March 2017
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older woman (aged 96 years) was prevented from leaving Cork University Hospital
and she was subsequently made a ward of court and transferred to a nursing home.
Ultimately, the Supreme Court judgment pointed to the continuance of an individual’s
Constitutional rights, including the right to liberty, when decision-making capacity is
in question and that their wishes cannot be disregarded.
Her son instigated the legal proceedings to challenge the lawfulness of the woman’s
detention both in CUH and the nursing home (IHREC, 2019). Condell (2019)
describes that the Court of Appeal found that the detention of the woman had been
unlawful under Article 40.4.1 and that this breached her right to liberty. But the Court
also note that no statutory or common law power currently exists which would have
enabled the hospital to detain a patient in such circumstances, and pointed out the
urgent need for protection of liberty legislation to be passed by the Oireachtas. The
Supreme Court concluded that (a) the analysis of the Court of Appeal (in finding that
Mrs AC was unlawfully detained by CUH) was flawed insofar as it did not sufficiently
engage with evidence indicating that she might not, in fact, have wanted to leave
hospital but was simply complying with the wishes of others and (b) the Court of
Appeal was wrong in finding that her cognitive impairment was irrelevant to the
hospital’s duties to her; however, the Supreme Court made no related orders
because the cases were moot (Mrs AC having in the meantime moved from the
hospital and into a nursing home) (Condell, 2019).
The Supreme Court ([2019] IESC 73) set out the steps that should be taken by a
hospital faced with a situation such as the one that arose in this case, giving rise to a
concern for the welfare of a patient, and addressed the need to provide safeguards
for people who cannot validly consent to their care arrangements. The judgment
([2019] IESC 73) emphasised the need for the voice of the person to be heard in the
Court process and noted some deficiencies in wardship procedures. The Supreme
Court ([2019] IESC 73) held that a hospital had the right to lawfully detain a person
briefly in circumstances where there was a concern that the patient would be put at
risk if they were discharged under the doctrine of necessity, but the right is
temporary while other relevant investigations are carried out (Condell, 2019).
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In other jurisdictions, similar cases have led to both public and political attention
related to safeguarding. These are presented within the countries’ chapters where
such cases have been identified as playing a role in the evolution of adult
safeguarding systems. In this context, seminal safeguarding cases are discussed
rather than a presentation of all cases.

3.1.1.1 Policy Development
Prior to 2000, Horkan (1995) suggests there was apathy in Ireland with regard to
elder abuse. In 1998, O’Loughlin and Duggan published a report entitled “Neglect
and Mistreatment of Older People: An Exploratory Study” which provided a stimulus
to the establishment of a Working Group on Elder Abuse (WGEA, 2002). This group
was tasked with the responsibility of developing policy and procedure
recommendations to create appropriate environment where elder abuse concerns
could be disclosed, and appropriate responses delivered. A central ethos was a
focus on the context of rights, dignity and respect for older people. The terms of
reference for this group were to advise the Minister on what was required to address
effectively and sensitively the issue of elder abuse in general, as well as particular
incidences of elder abuse. More specifically, the Working Group’s task was to make
recommendations in relation to each of the following matters:
•

Definitions and terminology

•

Identification and screening procedures

•

Assessment protocols and procedures

•

Management of sensitive information

•

Recording and reporting procedures

•

Inter-agency communications and referral practices

•

Intervention mechanisms and procedures to evaluate their impact

•

Any necessary changes in legislation and legal procedures

•

Training of relevant staff in statutory, voluntary and private sectors

•

The need for appropriate structures to deal with elder abuse
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The WGEA published Ireland’s first report on elder abuse, Protecting our future, in
2002. The report provided recommendations for policies and procedures to respond
to alleged or actual cases of elder abuse. It advocated that the abuse of older people
required professional expertise to be contextualised within mainstream services and
outlined an implementation timeframe and research to be encouraged on the topic of
elder abuse in Ireland (WGEA, 2002). There were three goals included:
‘…an appropriate staff structure; good practice; and appropriate and
ongoing training for all those working with older people.’
(WGEA, 2002:18).

This report was underpinned by an integrated, rights based approach with a focus on
the autonomy and self-determination of the vulnerable person, ensuring adequate
protection for persons unable to make decisions and/or protect themselves,
recognising that life involves risk and the focus is to minimise risk while balancing
self-determination, the application of the principle of ‘least restrictive alternative’ and
the appropriate application of the law in abuse cases. Recommendations included an
integration of safeguarding with wider social policy. Legislative reform was
advocated in the context of creating an entitlement of older people to core
community care services, garda powers to enter homes when a concern is identified,
a revision of the capacity and enduring power of attorney legislation, the introduction
of appropriate legislation in mental health and protection for people reporting abuse
in good faith. Other recommendations focused on improving services for people
living with dementia and carers. This document was a catalyst in the establishment
of distinct adult safeguarding structures and services in Ireland, recommending the
creation of elder abuse response services under the remit of the Health Service
Executive in 2007. In this policy, elder abuse was defined using Action on Elder
Abuse’s (1995) definition, which is also adapted by the United Nations (n.d.a) and
the World Health Organization (2017). However, the Working Group on Elder Abuse
added the dimension of rights-based violations:
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‘A single or repeated act or lack of appropriate action occurring within any
relationship where there is an expectation of trust which causes harm or
distress to an older person or violates their human and civil rights.’
(WGEA, 2002: 25)

This definition has been criticised for being ‘over inclusive’ (Brammer & Biggs, 1998)
and lacking clarity (Mowlam et al., 2007) as well as the abuse being defined by who
perpetrates the act, rather than the act itself (Phelan, 2013).
While physical, sexual, psychological, material/financial abuse, neglect and acts of
omission and discriminatory abuse were categorised as abuse, abuse by strangers
and self-neglect were not5. Recommendations in Protecting our future (WGEA,
2002) to establish a bespoke elder abuse response service were impacted by an
RTÉ broadcast of undercover filming in a nursing home, Leas Cross in May 2005.
This resulted in a major public and political debate focusing on the need for robust
safeguarding structures for older person care. By the end of 2007, the HSE elder
abuse service was established, as well as a new health and social care regulatory
body, HIQA. In addition, a National Elder Abuse Steering Committee was tasked with
overseeing the implementation of the recommendations from Protecting our future
(WGEA, 2002). The implementation of its recommendations was reviewed in 2009
(PA Consulting). It was noted that although much work had been undertaken to
develop services to combat elder abuse, there was a need for increased interagency
collaboration and a more determined focus on increased links and integration with
wider social policy (PA Consulting, 2009). Other areas which were identified as
requiring additional attention were legislation, particularly related to decision-making

5 These areas were beyond the WGEA terms of reference, however, due to the
volume of self-neglect cases being referred to the elder abuse response service, the
HSE developed a bespoke policy for investigating cases of extreme neglect (HSE,
2012b)
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capacity, public awareness, education and training, and formal community-based
caregiver regulation (PA Consulting, 2009).
In 2012, the HSE published a policy on elder abuse: Responding to Allegations of
Elder Abuse: HSE Elder Abuse Policy (HSE, 2012d) which applied the elder abuse
definition from Protecting our future (WGEA, 2002)6. The principles of selfdetermination, rights, safeguarding those with capacity challenges, applying the
principle of ‘least restrictive alternative’, and legal protection were reinforced. Abuse
typologies were identified as psychological abuse, physical abuse, sexual abuse,
financial/material abuse, neglect and acts of omission, discriminatory abuse and
institutional abuse. The policy delineated specific responsibilities of staff, particularly
the actions required of senior managers, line managers and senior case workers for
the protection of older people as well as associated procedures related to receiving,
responding to and reporting of suspected cases.
Following a later undercover investigation by RTÉ into care within an institution for
people with intellectual disabilities (Áras Attracta), Ireland’s first national policy for
adult safeguarding in social care services was published (HSE Social Care Division,
2014).
These policies and procedures applied:
•

“To all statutory and public funded non‐statutory service providers
(including for‐profit organisations) with responsibility for the provision of
health and social care services to vulnerable persons. It applies to all
staff and volunteers.

•

Across all service settings, including domestic, alternative family
placements, residential care, respite services, day care and

6

Elder Abuse definition as applied in Protecting our future: ‘A single or repeated act

or lack of appropriate action occurring within any relationship where there is an
expectation of trust which causes harm or distress to an older person or violates their
human and civil rights.’ (WGEA, 2002: 25)
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independent living (associated support services such as transport are
also included).
•

To all other relevant directly provided HSE services.

•

In situations where formal health or social care services are not in
place but where concerns have been raised by, for example,
neighbours, family members and members of the public in relation to
the safeguarding of an individual and a health and/or social service
response is required.”
(HSE Social Care Division, 2014:6)

A vulnerable person was defined as:
‘… an adult who may be restricted in capacity to guard himself/herself
against harm or exploitation or to report such harm or exploitation.’
(HSE Social Care Division, 2014:4)

It was recognised the vulnerability could be due to physical or intellectual disability
and is influenced by environmental and individual context.
Safeguarding vulnerable persons at risk: National policy and procedures (HSE’s
Social Care Division, 2014) provided a more integrated definition for safeguarding;
this new policy used HIQA’s (2013) definition of abuse as:
‘...any act or failure to act, which results in a breach of a vulnerable
person’s human rights, civil liberties, physical and mental integrity, dignity
or general well-being, whether intended or through negligence, including
sexual relationships or financial transactions to which the person does not
or cannot validly consent, or which are deliberately exploitative. Abuse may
take a variety of forms.’
(HSE’s Social Care Division, 2014:8)
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In the 2014 policy, abuse was classified into psychological, physical, sexual,
financial/material, neglect and acts of omission, discriminatory and institutional
abuse. Neglect was descried as acts of omission:
‘Neglect and acts of omission include ignoring medical or physical care
needs, failure to provide access to appropriate health, social care or
educational services, the withholding of the necessities of life such as
medication, adequate nutrition and heating.
(HSE’s Social Care Division, 2014:9)

The 2014 HSE policy is founded on guiding principles: an empowerment-based
approach, recognising and respecting the confidential nature of cases and the
importance of advocacy availability, a focus on inter-sector collaboration, protection
of human rights and person centredness. It was underpinned by a policy of zero
tolerance to abuse of safeguarding. The criteria for referral are:
•

Direct observation of an incident of abuse

•

Disclosure by a vulnerable person

•

Disclosure by a relative/friend of the vulnerable person

•

Observation of signs or symptoms of abuse

•

Abuse being reported anonymously

•

Come to the attention as a complaint through the HSE or agency/organisation
complaints process

The policy delineates process related activities when abuse is suspected/alleged
from preliminary screening to a safeguarding plan and actions required when
reasonable grounds of abuse have been established.
Self-neglect was addressed in the 2014 policy and was constructed as a continuum
of behaviours defined as:
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‘…the inability or unwillingness to provide for oneself the goods and
services needed to live safely and independently.’
(HSE Social Care Division, 2014: 44)

Self-neglect included a deep inattention to health or hygiene (due to inability,
unwillingness or both to address the issues), an inability to accomplish to undertake
self-care requirements or an inability or failure to access care services which would
avoid pain or harm (emotionally or physical harm) (HSE Social Care Division, 2014:
44). The policy acknowledged that certain health conditions could underpin selfneglect. Self-neglect was a condition which could also be experienced across the
lifespan and is defined based on cultural understandings (HSE Social Care Division,
2014: 45). The policy gives some guidance in assessment, procedures, intervention
(safeguarding) and subsequent case reviews.
A recent study by Donnelly and O’Brien (2019) has pointed to practice issues within
current adult safeguarding. These include challenges in enabling individuals to
exercise their right to decision-making and autonomy, the use of coercive control and
undue influence, the lack of available skilled resources to provide required care and
poor information sharing. Social workers also identified that their work was impacted
by issues such as a lack of standardisation, a lack of joint working protocols with the
Garda service, challenges related to social work service provision in private nursing
homes, hospital discharge follow up for adults at risk, and differing thresholds of
concern (Donnelly & O’Brien, 2019).
The HSE is in the process of revising its national operational policy. In a consultation
process before the draft policy publication in 2019, the Alzheimer’s Society of Ireland
(2018) pointed to the need for high quality partnerships between all agencies to
promote collaboration and the need to avoid inflexible systems of care. There was
also a need to recognise abuse between residents within an adult safeguarding
policy (Alzheimer’s Society of Ireland, 2018). Another submission from the Social
Work in Disability (SWID) (including physical and sensory, intellectual and
neurological disability) Special Interest Group of the Irish Association of Social
Workers (SWID, 2018), pointed to the necessity of addressing the lack of power of
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entry of HSE Safeguarding and Protection Teams (SPTs) in private and voluntary
nursing homes. Other concerns related to the need for policy clarity in terms of
guidance on which organisation takes a lead if there are a number of services the
adult is linked to, care plan and protection plan thresholds, as well as clarity on
documentation. In addition, SWID (2018) note that new policy should emphasise
care plans which should be outcomes focused.
In 2019, the HSE published a draft operational adult safeguarding policy to apply to
all HSE run services, services funded by the HSE, and referrals of alleged abuse
from people in the community. There is a revision of terminology from ‘vulnerable
adult’ to an ‘adult at risk’. The stated rationale for this change is to avoid automatic
assumptions of vulnerability or stigmatisation. An adult at risk of abuse was defined
as a person aged 18 years or over who is:
‘At risk of experiencing abuse, neglect or exploitation by a third party and
lacks mental or physical capacity to protect themselves from harm at this
time in their lives.’
(HSE, 2019:2)
Safeguarding is considered:
‘Putting measures in place to promote people’s human rights and their
health and well-being, and empowering them to protect themselves.’
(HSE, 2019:12)

The focus of this draft policy is on the process of recognising, responding, reporting
and assessing abuse concerns. Centrally, prevention, identification and care plans
which focus on eliminating or reducing the abuse or risk of abuse are advocated.
Proposed strategies to facilitate this include awareness raising, risk assessment and
reduction, clarity in reporting in organisations, inter-agency collaboration and
implementing safeguarding protection plans. The draft policy articulates seven
fundamental values underpinned by eleven principles. The values are:
•

Human rights
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•

Empowerment

•

Advocacy

•

Prevention

•

Proportionality

•

Collaboration

•

Person Centredness

The principles are:
1. Safeguarding is everyone’s responsibility
2. Everyone must have a zero-tolerance approach to any form of abuse
3. The duty to report safeguarding concerns rests with the person who has the
concern
4. There should be no delay in reporting a safeguarding concern
5. It is necessary to ensure the immediate safety of the adult at risk of abuse
6. There should be no delay in implementing a Safeguarding Protection Plan
7. Good collaborative working is central to safeguarding. All parties should share
relevant information that is known to them within the rules of data protection
and client confidentiality.
8. Any information about an adult must be managed appropriately and
shared/processed on the basis of “necessity” with the HSE/HSE funded
services and relevant statutory authorities. Lawful grounds of necessity are
set out.
9. Safeguarding should be founded on an approach where the adult is at the
heart of all decisions and actions
10. A health or social care professional already known to the adult at risk of
abuse, or assigned to them, should be involved in the management of the
concern, where possible and appropriate
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11. Considerations of capacity and consent are central to adult safeguarding and
the right of a person to make decisions and remain in control of their life must
be respected
The draft revised HSE operational adult safeguarding policy provides guidance on
the management of allegations of abuse from the point of receiving the concern to
ongoing review (if required) and closure. The proposed process is delineated in
Figure 3.
In addition to the process requirements, the draft policy states the roles,
responsibilities, and competencies of staff within the HSE safeguarding service
which includes:
•

HSE National Safeguarding Office: Has a role in implementation of the
policy with a range of responsibilities which includes the production of
resources, provision of advice and guidance, quality assurance, maintaining
an up to date database of staff, monitoring safeguarding activities, provision of
training services, and the production of a national report.

•

Safeguarding and Protection Teams: (of which there are nine: one for each
Community Healthcare Organisation (CHO)). Social work teams, led by
Principal Social Workers, provide advice and guidance to health and social
care workers, accept public referrals, conduct initial assessments where no
assigned professional, assist or directly manage cases as directed by
managers, collect information for the HSE National Safeguarding Office and
Community Healthcare Organisation as well as being involved in training,
education and raising public awareness. Each CHO is led by a Chief Officer,
who is the acting person responsible for that CHO. Within the current HSE
structure, these Chief Officers report to the National Director for Community
Operations.

•

Staff and volunteers: To have appropriate competencies.

•

Safeguarding initial assessment role: This can be undertaken by a social
worker or other staff to gather information and ensure immediate risk is
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responded to. This role requires a specific competency level for staff
completing the safeguarding initial assessment.
•

Safeguarding co-ordinator role: This role includes the co-ordinator having
sufficient decision-making ability and delegation and/or clinical authority.
Responsibilities include overseeing competent staff and liaising with other
stakeholders as well as determining responses and actions to reduce risk.

•

Safeguarding manager: Has accountability for safeguarding process

•

Quality and patient safety oversight: This points to the need for adequate
quality assurance and patient safety processes and mechanisms in place

•

Wider organisational role: Each Community Healthcare Organisation to
have a Safeguarding and Protection Committee chaired by a Head of Service.
The function is to develop safeguarding training plans locally, promote a
culture of safeguarding, develop an area plan, support interagency
collaboration, contribute to relevant awareness raising activities and
contribute to the HSE National Safeguarding Co-ordination Forum.

The HSE Adult Safeguarding Process is presented in figure 3.
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Figure 3: HSE Adult Safeguarding Process
Source: HSE National Safeguarding Office (2019a:41). Final Draft HSE Adult
Safeguarding Policy.
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3.1.1.2 Rights-Based Approaches in Ireland
Within Ireland, there are a number of rights-based instruments which facilitate
safeguarding. These include the Irish Constitution (Bunreacht na hÉireann, 1937),
the United Nations Declaration on Human Rights (UN, 1948) and the Convention on
the Rights of Persons with Disabilities (UN, 2006a). The function of rights-based
approaches is to provide the conditions of protecting people, preventing harm and
placing mechanisms within a state, including legislation, to vindicate these rights.

3.1.1.2.1 Bunreacht na hÉireann (Constitution of Ireland)
Articles 40-44 provide for fundamental rights. In article 40(1), the State recognises all
citizens are equal before the law. This is significant in safeguarding as the
Constitution requires the State to vindicate individuals’ rights. Relevant stated rights
pertaining to fundamental personal rights which may be relevant to safeguarding are
detailed below, which include:
•

Article 40 (3)
1. The state guarantees in its laws to respect, and, as far as practicable,
by its laws to defend and vindicate the personal rights of the citizen.
2. The State shall, in particular, by its laws protect as best it may from
unjust attack and, in the case of injustice done, vindicate the life,
person, good name, and property rights of every citizen.

•

Article 40 (4)
(1) No citizen shall be deprived of his personal liberty save in accordance
with law.

•

Article 40 (5): The dwelling of every citizen is inviolable and shall not be
forcibly entered save in accordance with law.

•

Article 40 (6)
(1) (i) The right of citizens to express freely their convictions and opinions.

With regard to article 40(5) and safeguarding, the literature on other jurisdictions,
such as in England and Wales, demonstrates legislative provision that nominated
people, such as local authorities, may enter domiciles to conduct an assessment of a
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person where there is a concern regarding the welfare of the adult at risk. Similar
provisions are made in the Irish Child Care Act 1991, whereby a Garda may enter
(accompanied by other such persons as necessary), without a warrant, a premise if
there is a serious risk to the health or welfare of the child. Within this context, there is
a delicate balancing of rights. For example, the right to privacy and the right to
protection. In addition, rights are considered in terms of maximising individuals’ selfdetermination and autonomy.
While article 41 (2) (under rights of the family) states a duty of the State to protect
the family, this is not at the expense of the rights guaranteed under personal rights.
Specific rights related to economic interests of individuals are articulated in articles
43 and 45. In article 43, citizens have a right to ‘the private ownership of external
goods’ (article 43 (1) (1)) and a ‘general right to transfer, bequeath and inherit
property’ (article 43 (1) (2)) and that such rights are subject to the ‘principles of social
justice’ (article 43 (2) (1)).
With respect to the directive principles of social policy, article 45 (1) places an
obligation on the State to ‘promote the welfare of the whole person by securing and
protecting as effectively as it may a social order in which justice and charity shall
inform all the institutions of the national life’. In particular, article 45 (4) (1) places a
duty on the State to ‘safeguard with especial care the economic interests of the
weaker sections of the community, and, where necessary, to contribute to the
support of the infirm, the widow, the orphan and the aged.’

3.1.1.2.2 Declaration of Human Rights (United Nations, 1948)
Post-World War Two, there was a recognition that universal standards, which were
founded on a respect for basic rights and fundamental freedoms for human beings,
were necessary (United Nations, 1948). This Declaration proposed 30 articles which
are generally considered interdependent and indivisible and constitute the foundation
of international human rights legislation. The United Nations (n.d.b) observes that
such international treaties have been a catalyst to safeguarding social groups who
require protection. Relevant articles are:
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•

Article 1: All human beings are born free and are equal in dignity and rights.

•

Article 2: No distinction shall be made on the basis of the of individual human
characteristics or the ‘political, jurisdictional or international status of the country’

•

Article 3: Everyone has the right to life, liberty and security

•

Article 4: Freedom from slavery or servitude

•

Article 5: Protection from torture, cruel, inhuman or degrading treatment

•

Article 7: Human beings are equal before the law7

•

Article 13: People have a right to liberty

•

Article 17: People have the right to ownership of property

•

Article 27: Freedom to participate in the cultural life of the community.

The Irish Human Rights and Equality Commission (2015) indicates that when
treaties or conventions are signed, States agree to respect human rights, protect
human rights (through laws or other actions), and fulfil rights in taking positive action
to ensure enjoyment of rights.
Ireland has ratified many core international human rights treaties, such as the
Convention on the Rights of People with Disabilities, treaties to safeguard against
racial discrimination and discrimination against women, treaties on the rights of
children and protection against torture as well as the European Convention on
Human Rights (1950). Ireland has established the principles of the European
Convention within the European Convention on Human Rights Act 20038. When a
country ratifies a convention or treaty, it places a positive obligation on that country
to implement its provisions. This may encompass aligning legislation with the treaty
or convention and putting mechanisms in place to defend rights.

7

This is similar to Bunreacht na hÉireann (Constitution of Ireland)

8

If there is a clash between Bunreacht na hÉireann (Constitution of Ireland) and the

ECHR Act, the Constitution prevails
78 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

3.1.1.2.3 Rights of People with Disabilities
As discussed in Chapter 2, current perspectives have moved away from the concept
of vulnerability and the assumption that various characteristics, such as disability or
age, automatically render a person ‘vulnerable’. Ireland fully ratified the United
Nations Convention on the Rights of Persons with Disabilities in March 2018. This
provides for particular attention to be given by the Irish State to ensuring the
vindication of rights of people with any type of disability. It has been noted that this
Convention represents a paradigm shift from people with disabilities being
constructed as ‘objects of charity’ to subjects with independent rights, autonomy and
self-determination (UN, 2006b). The following are among the more relevant Articles,
in the context of obligations placed on States under the Convention:
“Article 14 – Liberty and security of person
1. States Parties shall ensure that persons with disabilities, on an equal
basis with others:
a) Enjoy the right to liberty and security of person;
b) Are not deprived of their liberty unlawfully or arbitrarily, and that any
deprivation of liberty is in conformity with the law, and that the existence of
a disability shall in no case justify a deprivation of liberty.

2. States Parties shall ensure that if persons with disabilities are deprived
of their liberty through any process, they are, on an equal basis with others,
entitled to guarantees in accordance with international human rights law
and shall be treated in compliance with the objectives and principles of the
present Convention, including by provision of reasonable accommodation.

Article 15 – Freedom from torture or cruel, inhuman or degrading treatment
or punishment
1. No one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment. In particular, no one shall be subjected without
his or her free consent to medical or scientific experimentation.
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2. States Parties shall take all effective legislative, administrative, judicial or
other measures to prevent persons with disabilities, on an equal basis with
others, from being subjected to torture or cruel, inhuman or degrading
treatment or punishment.

Article 16 – Freedom from exploitation, violence and abuse
1. States Parties shall take all appropriate legislative, administrative, social,
educational and other measures to protect persons with disabilities, both
within and outside the home, from all forms of exploitation, violence and
abuse, including their gender-based aspects.
2. States Parties shall also take all appropriate measures to prevent all
forms of exploitation, violence and abuse by ensuring, inter alia,
appropriate forms of gender- and age-sensitive assistance and support for
persons with disabilities and their families and caregivers, including through
the provision of information and education on how to avoid, recognise and
report instances of exploitation, violence and abuse. States Parties shall
ensure that protection services are age-, gender- and disability-sensitive.
3. In order to prevent the occurrence of all forms of exploitation, violence
and abuse, States Parties shall ensure that all facilities and programmes
designed to serve persons with disabilities are effectively monitored by
independent authorities.
4. States Parties shall take all appropriate measures to promote the
physical, cognitive and psychological recovery, rehabilitation and social
reintegration of persons with disabilities who become victims of any form of
exploitation, violence or abuse, including through the provision of protection
services. Such recovery and reintegration shall take place in an
environment that fosters the health, welfare, self-respect, dignity and
autonomy of the person and takes into account gender- and age-specific
needs.
5. States Parties shall put in place effective legislation and policies,
including women- and child-focused legislation and policies, to ensure that
80 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

instances of exploitation, violence and abuse against persons with
disabilities are identified, investigated and, where appropriate, prosecuted.

Article 19 – Living independently and being included in the community
States Parties to the present Convention recognise the equal right of all
persons with disabilities to live in the community, with choices equal to others,
and shall take effective and appropriate measures to facilitate full enjoyment
by persons with disabilities of this right and their full inclusion and participation
in the community, including by ensuring that:
a) Persons with disabilities have the opportunity to choose their place of
residence and where and with whom they live on an equal basis with others
and are not obliged to live in a particular living arrangement;
b) Persons with disabilities have access to a range of in-home, residential and
other community support services, including personal assistance necessary to
support living and inclusion in the community, and to prevent isolation or
segregation from the community;
c) Community services and facilities for the general population are available
on an equal basis to persons with disabilities and are responsive to their
needs.
Article 20 – Personal mobility
States Parties shall take effective measures to ensure personal mobility with
the greatest possible independence for persons with disabilities, including by:
a) Facilitating the personal mobility of persons with disabilities in the manner
and at the time of their choice, and at affordable cost;

b) Facilitating access by persons with disabilities to quality mobility aids,
devices, assistive technologies and forms of live assistance and
intermediaries, including by making them available at affordable cost;
c) Providing training in mobility skills to persons with disabilities and to
specialist staff working with persons with disabilities;
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d) Encouraging entities that produce mobility aids, devices and assistive
technologies to take into account all aspects of mobility for persons with
disabilities.
Article 25 – Health
States Parties recognise that persons with disabilities have the right to the
enjoyment of the highest attainable standard of health without discrimination
on the basis of disability. States Parties shall take all appropriate measures to
ensure access for persons with disabilities to health services that are gendersensitive, including health-related rehabilitation. In particular, States Parties
shall:
a) Provide persons with disabilities with the same range, quality and standard
of free or affordable health care and programmes as provided to other
persons, including in the area of sexual and reproductive health and
population-based public health programmes;
b) Provide those health services needed by persons with disabilities
specifically because of their disabilities, including early identification and
intervention as appropriate, and services designed to minimize and prevent
further disabilities, including among children and older persons;
c) Provide these health services as close as possible to people’s own
communities, including in rural areas;
d) Require health professionals to provide care of the same quality to persons
with disabilities as to others, including on the basis of free and informed
consent by, inter alia, raising awareness of the human rights, dignity,
autonomy and needs of persons with disabilities through training and the
promulgation of ethical standards for public and private health care;
e) Prohibit discrimination against persons with disabilities in the provision of
health insurance, and life insurance where such insurance is permitted by
national law, which shall be provided in a fair and reasonable manner;
f) Prevent discriminatory denial of health care or health services or food and
fluids on the basis of disability.”
Convention on the Rights of Persons with Disabilities (UN, 2008)
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3.1.1.2.4 Preventing and combatting violence against women and domestic violence
(Istanbul Convention)
The Council of Europe introduced the Convention on preventing and combatting
violence against women and domestic violence (also known as the Istanbul
Convention) in 2011. In March 2019, Ireland ratified the Istanbul Convention which
obliges signatory States to protect women against all forms of violence and to
prevent, respond to and eliminate violence against women. The Convention contains
72 actions which focus on promoting women’s rights and gender equality. This
includes the provision of comprehensive structures and policies to protect and assist
all victims of violence against women and domestic violence.

3.1.1.3 Direction of New Adult Safeguarding Policies
3.1.1.3.1 Discussion on Irish Law
Within the last twenty years, much progress has been made on safeguarding adults
at risk in the equality, social inclusion, health and social care, justice and social
protection sectors. Some believe that fundamental and central to any safeguarding
approach is the need to make inter-agency and multi-agency working obligatory
through legislation, and that the necessary policies and processes are in place to do
so (Donnelly et al., 2017).
Although these researchers have not identified empirical evidence demonstrating
that agencies work more effectively together when mandated to do so, the trend of
many jurisdictions (within the scope of this review) implementing different
safeguarding legislative arrangements in recent decades may suggest it helps.
However, each jurisdiction appears to have evolved their legislation differently;
enacting it to address their perceived needs. For example, in some jurisdictions,
such as Ireland, Northern Ireland, Norway and Japan, alleged abuse perpetrations
can be pursued though generic laws which related to the specific offence committed.
Other jurisdictions (Scotland, Wales, England and various territories in Canada and
Australia) have enacted dedicated1 safeguarding legislation. To date, there is no
comparative evidence currently available to state definitively which method works
best, but as discussed in this review, there are many examples where the impetus
for legislative change is to improve or correct a perceived gap in a system. The
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research team speculates that this may suggest that it was concluded in these
jurisdictions that these gaps could not be readily resolved through other means
(good management, governance, public policy, standards, guidance or inter-agency
agreements) which were sufficient in other jurisdictions.
Ireland’s Assisted Decision-Making Capacity Act 2015 reformed Ireland’s previous
capacity legislation which had been in place since the 19th century. It follows the
principles of the United Nations Declaration and Convention (1948, 2006a) where
person centred approaches (such as the presumption of capacity, active obligation to
support will, preference, values and beliefs) are core principles (HIQA & MHC,
2019). This legislation is in the process of being implemented.
Many jurisdictions (as detailed in subsequent chapters) have articulated
safeguarding within a rights-based approach, with the principles of autonomy,
proportionality, least restrictive alternative, the individual’s uninfluenced will and
preference, advocacy, empowerment and collaboration. Such principles comply with
the international human rights principles Ireland has ratified. Other topics in Irish
legislation have been noted as important, including power of entry, power of
assessment, increasing the robustness of reporting (whether permissive or
mandatory), issues related to an independent safeguarding body or an extension of
existing institutions powers (independent from the HSE and government), mandated
multi-agency collaboration and information sharing, and access to independent
advocacy (Donnelly et al., 2017). These issues have been demonstrated to support
safeguarding within a human rights ethos; however, they are subjective. For
instance, a sector or agency may desire additional powers to act or report on adult
safeguarding, but this may conflict with the responsibilities of another sector or
conflict with a rights-based approach. In developing future legislation, consideration
should be given to the differing viewpoints.

3.1.1.3.2 Department of Health
In October 2017, the Department of Health (DOH) identified a need for a new adult
safeguarding policy for the health and social care sector (public, private and
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voluntary) (Spillane, 2017). The project plan has a number of milestones9 (DOH,
2019a):
•

Government Decision to approve development of policy for health sector –
December 2017.

•

Stakeholder consultation – ongoing since December 2017.

•

Submission to Law Reform Commission – February 2018.

•

Project plan approved by Department of Health Management Board – May
2018.

•

Establishment of Steering Group to assist the Department of Health in its
Development of an Adult Safeguarding Policy for the Health Sector –
December 2018 (1st meeting 13 February 2019).

•

Development of policy options including analysis of resource implications –
Q2 2020

•

High-level clearance of draft policy for public consultation – Approx. Q2
2020.
Public consultation on draft policy – Q2/Q3 2020.

•

Submission of costed policy and implementation proposals to
Government along with potential underpinning legislative gaps and
enablers for further development – Q4 2020.

•

Commencement of approved implementation plans, including preparation
of underpinning legislation as required – Q1 2021.

Frances Spillane of the Department of Health (Spillane, 2017) has suggested there
are some parallels between adult safeguarding and child safeguarding, in so far as a
lot can be learned from the experience of developing policy and legislation on child
protection services. In its recent consultative Issues Paper, the Law Reform
Commission (2019a:27) suggest adult safeguarding could be framed as ‘providing

9

Milestones from 2020 onwards may be subject to change arising from the Covid-19

public health emergency which commenced in Q1 2020.
85 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

services and implementing principles and procedures to ensure, as far as is
practicable, that an adult is safe from harm.’
The Department of Health (2019d) recognised the need to identify fundamental
underlying principles for a new adult safeguarding policy for the health and social
care sector which would provide standardised, effective and proactive approaches
within various health and social care settings. The Department’s recognition of the
need to formulate a national health sector policy was based on issues such as the
evolution in recent decades of health sector policies, procedures, professional codes
of practice and legislation related to safeguarding, statistics on safeguarding
services, a commitment to review legislation on elder abuse in the Programme for a
Partnership Government and that the protection of vulnerable adults in the health
sector has changed leading to a need to formulate a national policy (DOH, 2019c).
The McCoy (2016) (Áras Attracta) report identified the need for a statutory basis for
safeguarding and the “Grace” Case highlighted legislative gaps (Carolan, 2017).
Drawing on stakeholder consultation, the 2014 HSE Social Care Division’s
Safeguarding Vulnerable Persons at Risk Policy and an international review of
safeguarding (Donnelly et al., 2017), the DOH (2019d) published initial proposals of
principles to underpin a new overarching policy for the health sector. These are:
•

Human rights: New health sector adult safeguarding policy and legislation
should be underpinned by a human rights approach.

•

Person-centredness/empowerment: Closely linked to human rights is the
ethos of person centredness. This places the vulnerable adult centre stage
with a high regard for autonomy, individualism, self-determination and
empowering with knowledge to minimise risk, make independent decisions
and to self-protect.

•

Advocacy: The provision of advocacy was described as a valued key support
for adults at risk. The DOH suggested considering advocacy as “a service
facilitating empowerment” rather than as a principle in itself.

•

Comprehensiveness: The new policy and legislation should cover the entire
health sector.
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•

Consistency: The national health sector policy and legislation on adult
safeguarding should be consistent with the Assisted Decision-making
(Capacity) Act.

•

Prevention: This highlights the importance of prevention to reduce the
likelihood of opportunities for abuse occurring. Some stakeholders
commented that this concept may fit better under ‘aims’ rather than
‘principles’.

•

Proportionality / minimal intrusiveness: The new policy and legislation
should favour the least intrusive responses appropriate to risks, in line with
individual’s will and preference and rooted in evidence-based practice and
partnership working.

•

Partnership: The new policy and legislation should foster a partnership
approach between individuals, professionals and agencies. Feedback to the
DOH emphasised the need for partnership at multiple levels: individual,
professional and cross-sectional partnership. Feedback from stakeholders
pointed to the issue of identifying and clarifying the ‘least intrusive response’,
and that this should not take away from the seriousness of the situation.

•

Collaboration: The new policy and legislation should recognise the need for
good collaboration, including appropriate information-sharing, with other
sectors and within the health sector and clearly defined referral pathways to
other sectors. There is a consideration that a principle of partnership should
be combined with collaboration.

•

Awareness: The new policy and legislation should recognise the importance
of education, training and cultural change. This was strongly endorsed in
stakeholder feedback.

•

Everybody’s business: The new policy and legislation should recognise that
safeguarding is ‘everybody’s business. Feedback strongly endorsed this
principle.

Two further potentially significant principles were proposed by stakeholders during
consultations. These were proposed for consideration as to whether they should be
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included as principles in the national policy or incorporated into the existing initial
proposed principles.
•

The first was the need to have fair procedures and justice, with
stakeholders pointing to the need to have these ingrained in processes,
including complaint management, related to both the vulnerable adult and
the alleged perpetrator.

•

The second was positive risk taking, which is based on acknowledging that
risk needs to be sensibly appraised rather than paternalism.

Three areas which emerged in the preliminary work of the DOH were also identified
as potential aims or objectives rather than principles:
•

Accountability: The national health sector policy and legislation on adult
safeguarding should include clearly defined lines of accountability, roles,
responsibilities, duties and protocols. This was endorsed in the stakeholder
feedback and included within the various approaches to safeguarding (HIQA,
the MHC and the approaches in the United Kingdom).

•

Inter-sectoral integration: This was considered an important element of the
new safeguarding policy, noting that it should be developed so that it can
integrate with other sectors and that other sectors can integrate with it.

•

Resource implications assessment: The final objective is concerned with
resource allocation. There should be an assessment of the resource
allocation and cost implications of service and legislative provision. The DOH
agrees with stakeholder feedback which viewed resource assessment as a
necessary / important part of the policy formulation but not an underlying
safeguarding principle.

In February 2019, the first meeting of Steering Group to assist the DOH in its
development of a national policy in the health sector was held. Terms of reference
were:
•

To advise, assist and provide input to the Department in its development of a
health sector National Safeguarding Policy.
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•

To assist the Department to undertake a robust consultation process to inform
the development of the policy. This process will include, as appropriate,
service user focus groups, stakeholder engagement and public consultation.

•

To advise on the commissioning of a systematic evidence review of policies
and legislation on adult safeguarding internationally, with a particular focus on
implementation enablers, barriers and costs associated with health and social
care sectors. The evidence review will include critical evaluation of the
demonstrated effectiveness and impact of alternative international models for
safeguarding vulnerable/at risk adults from various forms of abuse.

•

To facilitate national and/or international expert input to inform the work of the
Group.

•

To support the commissioning of an options appraisal of the benefits of
alternative models for safeguarding vulnerable/at risk adults from various
forms of abuse.

•

To assist with the development of an implementation plan.

This evidence review comprises another component of the DOH’s planning for its
new overarching health sector policy. Projected timelines and governance
arrangement for approval of this policy have been identified in Section 3.1.1.3.2.

3.2

EMPIRICAL DATA

3.2.1 HSE National Safeguarding Office Statistics
The HSE National Safeguarding Office, which is governed under the HSE’s Quality
and Patient Safety pillar, was established in 2015 and produces annual reports
related to the Safeguarding and Protection Teams located in each of the Health
Service Executive’s nine Community Healthcare Organisations.
In 2014, the safeguarding policy in Ireland expanded to include adults at risk. Since
the establishment of the HSE National Safeguarding Office, annual reports have
been published since 2016. The principal findings in 2016, 2017 and 2018 from each
of the relevant reports published by the HSE NSO have been presented in Table 5.
There has been a year on year rise in the referrals to the service. The majority of
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referrals are for the age group 18-64 years and are from the health and social care
services (including community health and community social care services) rather
than from other environments. However, for the 65 years and above age group,
referrals are more common from the community environment.
From 2016-2018, social care services represented the highest referral source, with
voluntary agencies being the highest referrer, and this percentage has increased
year on year. Although, the numbers are higher for the younger age group, when
rates per 1,000 population are examined, the referral rate for 18-64 years is 2.54 per
1,000 population while the rate for 65 years and older is 5.05 per 1,000 population.
Moreover, the rate rises significantly for those over 80 years (9.27 per 1,000
population) demonstrating age is a risk factor in referral. Most of the abuse referrals
for 18-64 years are located in care environments while most of the referrals for the
older age groups are community based. Social care represents the greatest referral
source (81.4%), followed by primary care (14.73%). Voluntary agencies are the
referral agency for almost half the referrals (49%), followed by public health
nurses/registered general nurses (23%). The most common type of perpetrator is
another service user (53%) followed by immediate family members (14%) with staff
and others constituting 11% each (HSE National Safeguarding Office, 2019b).
Distribution of abuse typologies are detailed in Table 5.
In terms of outcomes, the need for additional information has reduced, while the
outcomes have increased for reasonable grounds. The experience of abuse differs
within age groups and increasing age is a risk for financial abuse.
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Table 5. HSE National Safeguarding Office reports 2016-201810
Report 2016
Number of

Report 2017

Report 2018

7,884

10,118

11, 780

4,788

7,199

(Exact percentages not given in

safeguarding
concerns
Service Setting

original report)

and
Community
Setting

3,093

2,915

•

Graphic representationapproximately 8,000 referrals
relate to the service setting.
Majority are concerns within the
18-64 years age group.

10

Please note, reporting parameters were updated as the years progressed. Therefore, equivalent data is not available for each

year. For instance, “Person allegedly causing concern” and “Abuse types Alleged by the person allegedly causing concern” were
introduced in 2017. The reporting format for “Service Setting and Community Setting” was updated to a graphic in 2018.
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•

Approximately 2,700 from
community setting.

Age category

•

18-64 years: 60.24%

•

18-64 years: 68.4%

Data available for 10,684

of the referred

•

65 and above: 38.42%

•

65 years and above: 30.9%

•

18-64 years: 69.9%

•

Unknown: 1.34%

•

Unknown: 0.63%

•

65 years and above: 30.1%

Referral

•

Social Care: 74.24%

•

Social Care: 76.06%

•

Social Care: 81.14%

division (%)

•

Primary Care: 21.37%

•

Primary Care: 19.83%

•

Primary Care: 14.73%

•

Acute Care: 2.69%

•

Acute Care: 3.36%

•

Acute Care: 3.47%

•

Mental Health: 1.31%

•

Mental Health: 0.67%

•

Mental Health: 0.54%

•

Health and Well-being: 0.38%

•

Health and Well-being: 0.4%

•

Health and Well-being: 0.05%

•

Other: 0.0%

•

Other: 0.4%

•

Other: 0.06%

•

Tusla: 1%

•

Tusla: 1%

•

Tusla: 0.01%

Referral

•

Voluntary agency: 38.26%

•

Voluntary agency: 42.28%

•

Voluntary agency: 49%

Source

•

PHN/RGN: 26.38%

•

PHN/RGN: 20.15%

•

PHN/RGN: 23%

•

PCCC staff: 11.29%

•

PCCC staff: 8.45%

•

PCCC staff: 9%

adult
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•

Hospital staff: 6.17%

•

Hospital staff: 5.87%

•

Hospital staff: 6%

•

Family: 3.72%

•

Family: 2.61%

•

Family: 3%

•

Carer/Home Help: 2.6%

•

Carer/Home Help: 1.75%

•

Carer/Home Help: 2%

•

Self: 2.24%

•

Self: 2.5%

•

Self: 2%

•

Garda: 1.75%

•

Garda: 1.48%

•

Garda: 1%

•

GP: 1.64%

•

GP: 1.51%

•

GP: 1%

•

Others: 4%

Gender and

•

Male 18-64 years: 47.55%.

•

Male 18-64 years: 49.02%

•

Male 18-64 years: 50.8%

Age of referred

•

Female 18-64 years: 52.45%

•

Female 18-64 years: 50.98%

•

Female 18-64 years: 48.9%

•

Male 65 years and above:

•

Male 65 years and above:

adult

36.93%
•

Female 65 years and above:
63.07%

(n=19 missing)

34.31%
•

Female 65 years and above:

•

65.69%

Male 65 years and above:
39.68%

•

Female 65 years and above:
59.9%
(n=13 missing)
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Outcomes

•

No grounds: 33%

•

No grounds: 31%

•

No grounds: 30%

Grounds for

•

Additional information needed:

•

Additional information needed:

•

Additional information needed:

concern
assessment

Alleged Abuse

20%
Reasonable grounds: 47%

•

Reasonable grounds: 54%

•

Reasonable grounds: 62%

•

Physical abuse: 35% (a-47%, b-

•

Physical abuse: (a-45%, b-20%,

•

Physical abuse: (a-49%, b-25%,

20%)
•

Sexual abuse: 8% (a-10%, b-

c-16%)
•

4%)

b=65 years and
above

•

Psychological abuse: 24% (a-

•

Financial abuse: 12% (a-6%, b-

Sexual abuse: (a-29%, b-5%, c-

c-20%)
•

4%)
•

23%, b-25%)

c=80+ years)

Psychological abuse: 29%, b-

•

Financial abuse: (a-6%, b-20%,

Sexual abuse: (a-6%, b-2%, c2%)

•

28%, c-28%)

19%)

Psychological abuse: (a-30%, b31%, c-29%)

•

c-23%)

Financial abuse: (a-5%, b-20%,
c-23%)

•

Neglect: 12% (a-8%, b-17%)

•

Neglect: (a-6%, 15%, c-18%)

•

Neglect: (a-6%, 13%, c-16%)

•

Discriminatory abuse: 1% (a-

•

Discriminatory abuse: (a-1%, b-

•

Discriminatory abuse: (a-0.2%,

1%, b-1%)
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9%

•

types:
(a=18-64years

15%

1%, c-1%)

b-0.2%, c-0.3%)
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•

Institutional abuse: 2% (a-2%,

•

b-1%)
•

Self-neglect: 7% (a-3%, b-12%)

Institutional abuse: (a-1%, b1%, c-0%)

•

Self-neglect: (a-2%, b-10%, c10%)

Person

N/A

•

Institutional abuse: (a-1%, b1%, c-1%)

•

Self-neglect: (a-2%, b-8%, c8%)

Other service user/peer: (a-65%, b-

Other service user/peer: (a-67%, b-

allegedly

23%)

19%)

causing

Staff: (a-13%, b-13%)

Immediate family member: (a-30%,

Other: (a-8%, b-11%)

b-70%)

Other relative: (a-5%, b-17%)

Staff: (a-11%, b-12%)

Parent: (a-4%, b-0.3%)

Other: (a-9%, b-16%)

Stranger: (a-2%, b-1%)

Other relative: (a-5%, b-16%)

Neighbour/Friend: (a-2%, b-4%)

Stranger: (a-2%, b-2%)

Son/daughter: (a-1%, b-29%)

Neighbour/Friend: (a-1%, b-3%)

concern
(a=18-64years
b=65 years and
above)

Spouse: (a-0.1%, b-2%)
Volunteer: (a-0.1%, b-0.06%)
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Abuse types

N/A

•

Alleged by the
person
allegedly

•

Sexual abuse:

•

Psychological abuse:

•

Financial abuse:

Sexual abuse:
(a-6.5%, b-2.5%, c-2.5%)

•

(a-29%, b-31%, c-30%)
•

Physical abuse:
(a-50%, b-26.2%, c-21.3%)

(a-11%, b-5%, c-17%)

(a=18-64years
b=65 years and

•

(a-46%, b-22%, c-22%)

causing
concern

Physical abuse:

Psychological abuse:
(a-30.6%, b-32.6%, c-31.3%)

•

Financial abuse:

above
(a-6%, b-22%, c-25%)
c+80+ years)

•

Neglect:

(a-5%, b-21%, c-24.7%)
•

(a-6%, b-16%, c-19%)
•

Discriminatory abuse:

(a-6%, b-14.3%, c-16.7%)
•

(a-1%, b-1%, c-1%)
•

Institutional abuse:
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Self-neglect:

Discriminatory abuse:
(a-0.2%, b-0.2%, c-0.4%)

•

(1%, b-1%, c-0%)
•

Neglect:

Institutional abuse:
(a-1.4%, b-1.5%, c-1.4%)

•

Self-neglect:
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(a-1%, b-2%).
Grand total

13,499

22,048

(a-0, 4%, b-1.7%, c-1.8%)
17,950

staff training
Terminology: Garda – Police force in Ireland, GP – General Practitioner, PHN – Public Health Nurse, PCCC – Primary,
Community and Continuing Care (a service provided by the Irish Health Service Executive (HSE) which provides health and
personal social services throughout the community), RGN – Registered General Nurse, Tusla – an Irish State agency responsible
for improving wellbeing and outcomes for children.
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3.2.2 Relevant HIQA Publications
HIQA is an independent statutory authority tasked with the regulation (including the
maintenance of a register) of health and social care in Ireland (it will be discussed in
greater detail in Section 3.3.3). HIQA was established under the Health Act 2007 and
has a responsibility to report to the Minister of Health and the Minister of Children
and Youth Affairs. It produces publicly available inspection reports for this purpose.
There are a number of HIQA reports of relevance in this review. It should be noted
that two relate to an overview of services: one for designated centres for older
persons (HIQA, 2019d) and the second relates to five years of regulation in
designated centres for people with a disability (HIQA, 2019a).
HIQA has a role in quality and safety in health care services and this is an integral
element of their standards is safeguarding (HIQA & MHC, 2019). In a report entitled
‘Overview of HIQA Regulation of Designated Centres for Older Persons 2018’
(HIQA, 2019d), it was noted that 581 nursing homes were registered. Of that
number, 121 were HSE run (5,880 registered beds), 20 were HSE funded bodies
under sections 38 and 39 of the Health Act 2004 (1,124 registered beds) and the
majority were private providers (440, with 24,247 registered beds). In 2018, 542
inspections were carried out in 444 older person designated centres by HIQA
inspectors with a ‘fully compliant’ rate of 23%. 71% of nursing homes had
unannounced inspections, with 29% having announced inspections. Of the number
of inspections completed, 418 related to compliance with standards and 124 focused
on quality care related to dementia care.
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Table 6: Compliance: Areas of Improving Practice

Compliance with Regulation

Non-

Substantially

Compliant

Compliant

32% (99/314)

21% (66/314)

23: Governance and

Compliant

47%
(147/314)

management
level of compliance with

27% (75/83)

20% (56/283)

residents’ rights during

53%
(152/283)

inspection (regulation 9)
Garda vetting

48% (19/40)

18% (7/40)

34% (14/40)

Terminology: Garda – Police force in Ireland

3.2.3 Areas of Concern in HIQA Reports
HIQA reporting indicated there were four areas that engendered concern in older
person centres in 2018, as per the Health Act 2007 (Care and Support of Residents
in Designated Centres for Persons (Children and Adults) with Disabilities)
Regulations 2013. These were fire safety, physical infrastructure, issues related to
the person in charge and failure to pay annual fees. With regard to fire safety
(Regulation 28: Fire precautions; and Schedule 6: Matters to be Provided for in
Premises of Designated Centre), non-compliance was found in 34% (94/275) of
centres. In particular, it was noted that a lack of compliance with physical
infrastructure impacted the achievement of other regulations such as residents rights
(Regulation 9), visits (Regulation11), personal possessions (Regulation 12), end of
life care (Regulation 13), training and staff development (Regulation 16), premises
(Regulation 17), governance and management (Regulation 23), risk management
(Regulation 26), infection control (Regulation 27) and fire precaution (Regulation 28).
Issues of concern which could result in deficits in the physical infrastructure are
detailed below:
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‘…In their day-to-day lives, these residents:
•

Live in an institutional environment where they cannot, for example,
choose:
o The time they want to get up
o The time they want to eat their meals
o Select what they want to watch on television

•

Have very limited privacy during the delivery of intimate and personal care
and no protection from noises or unpleasant odours

•

Cannot personalise their living space

•

Can only display a small number of personal possessions

•

Have very limited storage space for their clothes

•

Have very limited ability to meet and converse with family and visitors in
private’
(HIQA, 2019d: 43)

Other concerns related to the lack of compliance regarding having a suitable person
in charge and the lack of payment of the mandated annual fee (€183).
The report also notes that although many residents in nursing homes qualify for a
medical card, with associated entitlements, providers reported significant delays in
accessing services, such as physiotherapy, occupational therapy, chiropody in a
timely fashion. Some nursing homes providers had accessed fee-based services and
passed the cost to the residents and family rather than impact quality of life. The
report (HIQA, 2019d) observes that living in a nursing home should not negatively
affect the receipt of services which would be free in the community setting.
With particular relevance to this review, is HIQA & MHC’s (2018a) observation that
the HSE Social Care Division’s (2014) safeguarding policy is limited to adults in
receipt of HSE services or services funded by the HSE and notes that the policy
lacks a legislative basis. Equally, unless there is a criminal law breach, there is no
legal recourse to address safeguarding concerns.
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In 2019, a HIQA report focused on five years of regulation in designated centres for
people with a disability. Designated centres can be comprised of a number of
buildings, representing a large campus, or a campus comprised of individual
designated centres or individual centres in the community setting (HIQA, 2019a).
Such centres, all of which are state funded, represent home for over 8,800 people
(adults and children) with disabilities with 8,287 placements for adults and 320
placements for children with a further 287 for either adults or children. Since 2013,
HIQA has been regulating these services and there has been an increase in
designated centres from 920 to 1,183 in 2018. Of note, there are 82 providers
delivering care, with five of these providers delivering care to 47.7% of services. This
increase in designated centres has been linked to a policy focus of de-congregation
(HSE, 2011). Within the period 2013-2018, 3,829 inspections of designated centres
have been undertaken (57% announced, 43% unannounced). Since the
commencement of the inspections by HIQA, three principles have been promoted for
service delivery:
1. A staff culture that promotes and protects the rights and dignity of residents
through person-centred care and support
2. A service that is led by a capable person in charge (supported by the
provider) who is knowledgeable about the support needs of residents. This is
demonstrated through high-quality safe care and support
3. A provider which has robust arrangements in place to assure itself that a safe,
good quality service is being provided to residents. This is demonstrated
through good governance and management
Within the five years of regulation, compliance levels have improved in all domains
except for compliance with governance and management as detailed in Table 7 and
Table 8.
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Table 7: Compliance in Designated Disability Centres 2013-2018* in Ireland
Regulation focus

2013

2018

Compliance related to all regulations assessed

44%

57%

Compliance related to residents’ rights

29%

54%

Compliance related to measures to keep residents safe

36%

47%

Compliance related to social care needs

38%

51%

Compliance with health and safety risk management

16%

36%

Compliance with governance and management

54%

54%

*Percentage for non-compliance (moderate) and substantial compliance not
included.

In all cases, concerns related to non-compliance (major) dropped in prevalence (see
Table 8).
Table 8: Non-compliance in Designated Disability Centres 2013-2018* in Ireland
Regulation focus
Non-compliance (major) related to all regulations assessed
Non-compliance (major) related residents’ rights
Non-compliance (major) related to measures to keep residents safe
Non-compliance (major) related to social care needs
Non-compliance (major) health and safety risk management
Non-compliance (major) with governance and management

2013

2018

10%

7%

14%

5%

13%

10%

7%

5%

21%

15%

11%

12%

*Percentage for non-compliance (moderate) and substantial compliance not
included.

102 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

HIQA (2019a) identified the consequences of non-compliance based on each of their
regulation focuses. Details are presented in Table 9.
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Table 9: Issues Raising Concern in Regulated Areas in Ireland
Regulation focus

Issues

Consequences

Residents’ rights

Lack of consultation, lack of focus on promoting rights,

Impact on quality of life, experience of vulnerability

lack of decision-making.

as not being informed

Measures to keep

Incompatibility of residents living together, lack of

Safety risks, lack of freedom of movement.

residents safe

engagement, poor social support, high prevalence of
restrictive practices

Social care needs Limited opportunities for social inclusion, recreational
activities being held in campus not community,

Social exclusion, poor self-esteem, lower levels of
independence

assessments not done in consultation with residents
Health and safety

Lack of measures to control and address risk, a lack of

Heightened risk, lack of positive risk taking,

risk management

evaluation of the efficacy of risk management

disproportionate response to risk, lack of ongoing

procedures

risk assessment, limited access to living areas,
community engagement, disempowerment

Governance and

Inadequate governance, challenges reaching high

Less than optimal quality of life, negative impact on

management

quality service provision.

safety, lack of effective monitoring and supervision,
lack of appropriate documentation completion in a
timely manner.
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It is clear that the introduction of regulation in designated centres for people with
disability has improved life experiences for residents. Evidence of such improvement
is provided in the ‘Five years of regulation in designated centres for people with a
disability’ report (HIQA, 2019b). For example, improvement in the fostering of
residents’ rights is demonstrated in residents telling inspectors that they were being
consulted with by staff and were being made aware of who was supporting them that
day. Additionally, there was more evidence of self-determination and autonomy in
decision-making, a demonstrable better quality of life with respect for privacy and
choice.
In the area of safeguarding, it was noted that one in three designated centres failed
to ensure adequate safeguarding and this was revealed through incidences such as
poor understanding of and a lack of adequate responses to residents’ needs and a
lack of articulation of safeguarding policy, poor governance and oversight. Social
activities also improved in the latter two years of inspections with an increase in
compliance with regulations and standards. This resulted in a greater community
presence and increased self-esteem for these adults. In terms of governance, it was
observed that the inspections and regulation led to better and more effective
systems of auditing.
HIQA & MHC (2018a) indicates that the publication of two key documents enhanced
governance and provided guidance for providers in meeting required standards
(HIQA, 2014; HIQA, 2016c). In particular guidance on supporting people’s autonomy
clarified principles of the promotion of autonomy and provided a framework for
providers to understand its articulation. While progress has been made in regulation,
there are still some gaps in compliance in relation to many of the regulations and
despite support and engagement by HIQA, 10 designated centres were deregistered
in this period due to sustained concern (HIQA, 2019a). HIQA anticipates that upon
the introduction of homecare regulation and safeguarding legislation, people with
disabilities living in centres which do not currently meet the Health Act 2007
definition of “designated centre” will have the same protections as provided to those
whose centres do meet that definition (HIQA, 2019a: 17).

105 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

The HIQA (2019a) report also notes “Safeguarding legislation would be a welcome
addition to protect residents from all forms of harm” (HIQA, 2019a: 35) and the
introduction of safeguarding legislation would have a positive impact on the quality of
lives for residents. In addition, safeguards for vulnerable people living in the
community or in their own home would be further protected through the introduction
of regulation across all homecare services and arrangements (HIQA, 2019a: 62).
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3.3

ORGANISATIONS RELEVANT TO ADULT SAFEGUARDING

3.3.1 Health Service Executive (HSE) Service Structure
In 2007, as recommended by Protecting our future (WGEA, 2002), a bespoke elder
abuse service was established within the HSE. This service was led by a national
steering committee with responsibility for strategic directions in four multi-sector
regional steering groups. Each region had a dedicated officer for the protection of
older people with case workers for the protection of older people. Year on year
service reviews demonstrated an increased demand on services. For example, in
year one, there were 927 referrals (HSE, 2008) and this increased to 2,592 referrals
in 2014 (HSE, 2015). In 2012, because of the demand for a response to self-neglect,
the HSE developed a policy for serious cases of self-neglect (HSE, 2012b). The HSE
also produced Guidance for older people making a will in residential and day care
services (HSE, 2012e), Best Practice Guidelines for Voluntary, Not for Profit
Organisations and Private Service Providers (HSE, 2012a), and Transfer of elder
abuse cases between local health offices (HSE, 2012c). In addition, to support
education and training elder abuse DVDs were developed both for residential care
and community-based environments.
As identified in Section 3.1.1, the Áras Attracta Primetime programme (‘Inside
Bungalow 3’) shown on RTÉ, stimulated public and political attention on
safeguarding vulnerable adults. The Irish Times described this programme as an
undercover report highlighting abuse within an HSE run congregated residential
setting for adults with physical and intellectual disabilities. This led to a public
investigation on the care in the facility (McCoy, 2016). Following its broadcast on 9th
December 2014, the HSE NSO engaged with a large number of organisations
through a formal submissions process to develop a range of responses to the issues
raised (HSE NSO, 2018). One of the responses was to revise both policy and
practice approaches to include more types of abuse when determining if a person
could be classified as a vulnerable adult. The revised policy recognised abuse as
being classified under physical abuse, sexual abuse, psychological abuse,
financial/material abuse, institutional abuse, neglect and acts of omission,
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discriminatory abuse and institutional abuse. It also articulated a number of
safeguarding principles:
•

Respect for human rights

•

A person centred approached to care and services

•

Promotion of advocacy

•

Respect for confidentially

•

Empowerment of individuals

•

A collaborative approach
(HSE Social Care Division, 2014)

The HSE’s safeguarding services are now positioned under its Social Care Division.
The revised service focuses on ‘persons with a disability and/or over 65 years who
are deemed vulnerable’ (HSE National Safeguarding Office, 2017:2). Importantly, the
policy also directs the required actions of staff within time limited referral pathways
(Figure 4). Leadership, coordination and support for policy and practice is provided
by the HSE National Safeguarding Office HSE’s National Safeguarding Office (HSE
National Safeguarding Office, 2019b), which is governed under the HSE’s Quality
and Patient Safety pillar.
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Figure 4: Safeguarding Vulnerable Persons Flowchart
Source: HSE National Safeguarding Office (2018). Safeguarding Vulnerable
Persons Flowchart.
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3.3.1.1 HSE Safeguarding and Protection Teams (SPTs)
The HSE’s nine Safeguarding and Protection Teams (SPTs) are led by Principal
Social workers, staffed by social worker team leaders and social workers. There are
over 70 social worker staff members supported by administrative staff (HSE National
Safeguarding Office, 2019b). In addition, there are 1,700 designated safeguarding
officers (HSE and HSE funded facilities), who have additional safeguarding training
and are typically in a managerial or supervisory role across Ireland who provide
supports to adults who may be vulnerable. These officers are responsible for
receiving reports of any concerns, informing managers and overseeing appropriate
actions. The designated officer is usually a relevant professional or someone
working in a supervisory or management role with specific training in safeguarding
(particularly legal and policy aspects). The designated officer is responsible for
receiving concerns or allegations of abuse, ensuring the appropriate manager is
informed and necessary actions are identified and implemented. They are
responsible for reporting and the submission of the initial screening form to the
safeguarding team in the HSE (HIQA & MHC, 2018a). They must also ensure
reporting obligations are met through the return of an initial screening form to the
relevant HSE safeguarding team.
Within the Community Healthcare Organisations, there is a continued focus on
training and development of nine safeguarding teams chaired by the Heads of Social
Care (Safeguarding Office, 2019b) who are also responsible for policy and
procedures’ implementation within the areas.
Within the HSE, the Trust in Care (2005) policy is in place for the upholding of the
dignity and welfare of clients/patients and procedures on the management of
allegations of abuse against staff members. Abuse, in the policy, is constructed as a
single or repeated act which can be perpetrated under physical, sexual,
psychological/emotional, neglect or poor professional practice (HSE, 2005:7) and is
defined as:
‘…any form of behaviour that violates the dignity of patients/clients.’
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The Trust in Care policy points to the value of having robust recruitment, induction,
education and training and supervision for employees to ensure expected standards
and codes of behaviour are communicated and followed. The policy also delineates
how allegations of abuse should be managed in the context of screening,
implementing protective measures, guidance on conducting the investigation and
informing relatives or guardians (with the patient/client’s consent). It is recognised
that anonymous allegations cannot be subject to formal investigations due to their
possible vexatious nature, but that management has a responsibility to ensure robust
systems are in place which mitigate risk. Any abuse that is substantiated must be
addressed and the individual(s) staff may be referred to An Garda Síochána and/or a
professional regulatory body.

3.3.1.2 HSE National Safeguarding Office
The HSE National Safeguarding Office was established in 2015 and is governed
under HSE’s Quality and Patient Safety pillar. It produces annual reports related to
the Safeguarding and Protection Teams located in each of the nine Health Services
Executive’s Community Healthcare Organisations. Its first report detailed activity
related to 2016, and it has continued to publish annual reports to date. The details of
these reports have been amalgamated and discussed in Section 3.2.1.
The HSE National Safeguarding Office also provides advice for both the public and
health and social care professionals. Reviewing the increase in workloads, the HSE
National Safeguarding Office (2019b) notes the impact of a higher demand on
services (14% increase in services) and indicates the advantage of having a
comprehensive ICT (Information and Communications Technology) system. In 2018,
18,000 staff received safeguarding training and the service was also involved in
practice development initiatives and various inter-sector collaborations.
Governance of the Safeguarding Office is under the patient safety and quality
assurance pillar of the HSE, which has a patient safety strategy (2019-2024) setting
out six commitments:
1. Empowering and engaging patients to improve patient safety
2. Empowering and engaging staff
3. Anticipating and responding to risk to patient safety
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4. Reducing common causes of harm
5. Using information to improve patient safety
6. Leadership and governance to improve patient safety
(HSE, 2019)

Within this strategy, key priorities for improvement include safeguarding vulnerable
patients and safety for those with disabilities and mental health needs.

3.3.1.3 HSE Office of the Confidential Recipient
The Áras Attracta recommendations advocated the establishment of a confidential
recipient. This role was established within the HSE in December 2014. The
confidential recipient’s function is to give a voice to older people and people with a
disability. Appointed by the HSE, the confidential recipient is independent from the
HSE. The role involves receiving concerns about adults at risk within HSE care or
HSE funded care. The confidential recipient provides advice on the concern and
directs the concern to the chief officer in the relevant agency/place. The chief officer
is responsible for investigating the concern, which may involve a national director,
and ensuring the complaint is responded to within 15 days. When the report is
returned to the confidential recipient, it may be closed or referred for further
investigation. If the confidential recipient is not satisfied with the response, the
national director may be contacted for further information or it may be referred to the
director general of the HSE. Anyone can make a complaint if they are concerned
about care to an adult at risk or are themselves concerned about their own care
experiences. This includes concerns about abuse, negligence, mistreatment or poor
care practices. Anonymity is respected if the reporter does not wish to be identified.
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In 2018, 206 concerns were referred/reported to the Confidential Recipient, who held
39 meetings with families or advocates and 50 meetings with HSE management
(Office of the Confidential Recipient 2019). There were 76 safeguarding issues
focused on these issues:
•

Concerns about family relative that another family member could potentially be
abusing

•

Serious allegations of abuse

•

Alleged neglect of the person by other family members.

Of the concerns received, 130 related to care issues as detailed below:
•

Delayed nursing home or residential placements following discharge from
hospital

•

Delayed transfer from one nursing home to another in a locality or into the
community

•

Delay in supports in the community (moving from residential or nursing homes)

•

Personal Assistant (PA) services

•

Respite service provision.

Of the cases handled by the confidential recipient in 2018, 170 were closed with 62%
of these being within one month.
(HSE Office of the Confidential Recipient 2019).

3.3.1.4 HSE National Independent Review Panel
The HSE National Independent Review Panel was established in 2017 by the HSE
and comprises an independent chair and a five-member review panel. Its function is
to undertake reviews of serious cases within the disability services and prepare
reports for the HSE, and there is a direct reporting responsibility to the HSE Risk
Committee. Category 1 incident reports (Major/extreme) related to people with
disability are reviewed by the panel who are tasked with working in accordance with
the HSE’s Incident Management Framework.
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3.3.2 An Garda Síochána
While the involvement of the police service (An Garda Síochána) in adults at risk has
involved input related to the committal of a crime, Gardaí have an explicit
responsibility in the Garda Act 2005 (Section 7 (1) for protecting life and property and
vindicating human right of individuals. This human rights responsibility is reinforced
in the document ‘The Future of Policing in Ireland’ (Commission on the Future of
Policing in Ireland 2018: 12), which specifically articulates the responsibilities of
protecting vulnerable adults ‘who are unable to protect themselves from coming to
harm or suffering exploitation’. The prevention of crime against vulnerable people is
a core objective with the recommendation of a Policing and Community Safety Act,
which would redefine policing and the role of the police service and other state
agencies in harm prevention. Recommendations from the report include the
establishment of a human rights unit and training on human rights within An Garda
Síochána.
Since 2017, An Garda Síochána have been rolling out Divisional Protective Services
Units (DPSUs) across Garda divisions around the country (An Garda Síochána,
n.d.). DPSUs, which are a major commitment in An Garda Síochána’s Modernisation
and Renewal Programme, will deliver a consistent and professional approach to the
investigation of specialised crime types including sexual some with relevance to
adult safeguarding like domestic abuse. The full list of crime types and service areas
that will be for consideration by the DPSUs are:
•

Sexual Crime Investigation

•

Online Child Exploitation Investigation

•

Child Protection, Crimes against Children and Child Welfare

•

Domestic Abuse Intervention and Investigation

•

Human Trafficking Investigation

•

Organised Prostitution Investigation

•

Specialist Interviewing

•

Sex Offender Management
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•

Missing Persons

•

Missing Children in Care

•

Support for Victims of Crime

•

Violent Crime Linkage Analysis System (ViCLAS)

3.3.3 Health Information and Quality Authority (HIQA)
HIQA is a statutory body which is independent in carrying out its statutory functions
and is tasked with the regulation (including the maintenance of a register) of health
and social care services in Ireland. HIQA was established under the Health Act 2007
and has a responsibility to report to the Minister of Health and the Minister of
Children and Youth Affairs. Its remit includes public, private and voluntary services.
Its focus is to ensure high standards of quality within safe services. To achieve this
agenda, HIQA inspects, monitors and reviews social services as well as developing
benchmarking standards and requirements of care as well as supporting informed
decision-making on how services can be delivered (HIQA & MHC, 2018a).
HIQA has a wide remit in terms of scope of regulation which includes setting
standards for health and social care services, regulation, monitoring children’s
services, monitoring healthcare safety and quality, health technology assessments
and health information. The standards set out by HIQA will be discussed in greater
detail in Sections 3.6.1 and 3.6.2.
In 2018, HIQA, in collaboration with the HSE and the DOH, commenced a National
Care Experience Programme, which seeks feedback on services. This encompasses
two components:
•

The National Inpatient Experience Survey

•

National Maternity Experience Survey.

Findings from the surveys identify challenges in patient experiences and points to
quality improvement directions for the HSE.
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In 2019, HIQA and the MHC jointly developed National Standards for Adult
Safeguarding. The National Standards allow for a consistent approach to preventing
and responding to harm if it does occur. The National Standards outline a way of
working for health and social care services and support the development of a culture
where safeguarding is embedded into practice rather than being viewed as a
separate activity. The National Standards offer a common language to describe adult
safeguarding in health and social care services and help people using services to
understand what they should expect from a service that is committed to promoting
their rights, health and wellbeing and protecting them from the risk of harm (HIQA &
MHC, 2019b). These standards were approved and launched by the Minister for
Health in December 2019.

3.3.4 Mental Health Commission (MHC)
The Mental Health Commission (MHC) was established as a statutory body under
the Mental Health Act 2001. Its main functions are:
‘…to promote, encourage and foster high standards and good practices in
the delivery of mental health services and to protect the interests of
patients who are involuntarily admitted’.
(Mental Health Commission webpage, n.d.)
Similar to the functions of HIQA, the MHC is responsible for the inspection and
regulation of mental health facilities in Ireland. Its vision is:
‘…a quality mental health service that is founded on the provision of
recovery-based care, dignity and autonomy for service users.’.
(MHC, 2016:14)

Safeguarding the rights of service users is core to its mission (MHC, 2016). The
MHC maintains a register of approved centres, each of which are subject to a
minimum of one annual inspection (MHC, 2016). In addition, the MHC can visit any
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setting which provides a mental health service, including community dwellings, day
hospitals, and prisons (HIQA, 2018a).
Approved centres are required to comply with the provisions of Part 4 (Consent to
Treatment) of the Mental Health Act 2001 (HIQA & MHC, 2018a).
In 2015, the MHC developed a judgement framework to assist approved centres to
achieve compliance with the Mental Health Act (Approved Centres) Regulations
2006 (see Section 3.4.4 and Table 10). This framework also underpins continuous
quality improvement in the care of residents in the approved centres (MHC, 2020). In
the framework (version 5.1), each of the 34 regulations is underpinned by four
explanatory supports: the purpose of the regulation; the processes and training that
should be in place to support the regulation; the monitoring requirements to ensure
the regulation is being implemented appropriately; and the type of evidence that
should be available to the Inspector of Mental Health Services. The framework also
provides guidance to Part 4 (Consent to Treatment) of the Mental Health Act 2001.
Rules and codes of practice are not contained in the framework; however,
inspections include compliance with them. Inspections are scored and assessed on
compliance and quality assessment with four potential outcomes:
•

Compliant – Excellent achievement

•

Compliant – Satisfactory

•

Non-compliant – Needs improvement

•

Non-compliant – Inadequate

The values enshrined in the MHC’s inspections are:
•

Accountability

•

Integrity

•

Confidentiality

•

Empowerment

•

Quality
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•

Recovery

As described above in Section 3.3.3, in 2019, HIQA and MHC jointly developed
National Standards for Adult Safeguarding which were approved and launched by
the Minister for Health in December 2019.

3.3.5 National Patient Safety Office (Department of Health)
The National Patient Safety Office (NPSO) is part of the Office of the Chief Medical
Officer within the DOH and leads on patient safety policy initiatives. It has a remit in
four main patient safety areas as detailed below:
1. Harnessing good data and supporting legislation
2. Using patient safety surveillance information to inform and direct patient safety
improvements for hospital and community care (Patient safety surveillance,
national healthcare quality reporting system, anti-microbial resistance, national
patient experience survey and patient safety reports.
3. Developing a model for a new patient advocacy service: Patient safety
complaints and advocacy policy, patient advocacy service, a code of conduct
for health and social service providers, cosmetic surgery, licensing of
healthcare providers, open disclosure, independent patient safety council. This
service was launched in November 2019.
4. Extending the national clinical effectiveness framework to promote evidencebased care: Clinical effectiveness, national clinical effectiveness committee,
national clinical guidelines, public involvement framework, national clinical
audit and clinical practice guidance.
(Government of Ireland, 2019)
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3.3.6 Department of Employment Affairs and Social Protection (DEASP)
The Department of Employment Affairs and Social Protection (DEASP) is a
department of the Government of Ireland, tasked with administering Ireland's welfare
system. It oversees the provision of income support and other social services. The
DEASP formulates appropriate social protection policies and administers and
manages the delivery of statutory and non-statutory schemes and services. It is
responsible for the delivery of a range of social insurance and social assistance
schemes including provision for unemployment, illness, maternity, caring,
widowhood, retirement and old age.
It has procedures and processes for acting on reports it receives of alleged abuse of
pension/benefit recipients. Investigations of alleged abuse are coordinated by a
nominated DEASP officer. The DEASP has a policy role in relation to safeguarding
recipients of social welfare from financial abuse and welfare fraud.
A DEASP Working Group on Agents and Safeguarding Vulnerable Adults examines
and makes recommendations on procedures and processes for appointing agents
for social welfare payments; reviewing agent arrangements and legislation; dealing
with complaints regarding named agents and raising staff awareness.

3.3.7 Cosc (Department of Justice and Equality)
Cosc is the National Office for the Prevention of Domestic, Sexual and Genderbased Violence. Following a Government Decision, Cosc was established in June
2007 with the key responsibility to ensure the delivery of a well co-ordinated "whole
of Government" response to domestic, sexual and gender-based violence. The work
of Cosc covers issues relating to domestic and sexual violence against women and
men, including older people in the community.
The office is an executive office of the Department of Justice and Equality. It is
situated within the Department, but has been given a remit to address domestic,
sexual and gender-based violence from a cross-government perspective rather than
solely from that of the justice sector. Cosc’s role covers co-ordination across the
justice, health, housing, education, family support and community sectors. This work
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includes close interaction with non-governmental organisations (NGOs) supported by
Government funds.
Cosc carries out its functions principally through interaction with interested and
relevant organisations either on a one-to-one basis or through a small number of
committees. The current primary function of Cosc is to drive the implementation of
the Second National Strategy on Domestic Sexual and Gender-based Violence 2016
– 2021 which has three key objectives:
•

Change societal attitudes to support a reduction in domestic and sexual
violence

•

Improve supports available to victims and survivors

•

Hold perpetrators to account in order to create a safer Ireland
(COSC, 2016)

High level goals focus on raising awareness, education and training, the provision of
services to victims (sexual, domestic and combination of sexual and domestic
violence) holding perpetrators to account (sexual, domestic and combination of
sexual and domestic violence), implementation and monitoring (data and research).

3.3.8 Safeguarding Ireland
Safeguarding Ireland11 is a registered charity and an independent lobbying
organisation with a Board of Directors and an inter-sectoral advisory committee.
Safeguarding Ireland conducts research to highlight safeguarding issues and to carry
out public awareness campaigns aimed at changing culture and attitudes and

11

In December 2015, the HSE established an advisory National Safeguarding

Committee to assist it to promote safeguarding of adults who may be vulnerable. The
Committee subsequently evolved into a separate independent registered charity and
lobbying organisation, having adopted changed structures, terms of reference and
the new name Safeguarding Ireland.
120 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

influencing public policy (Safeguarding Ireland, n.d.). Safeguarding Ireland’s core
objectives are:
•

“to raise public understanding of attitudes, behaviours, circumstances and
systems that create vulnerability that may result in abuse, and that may
require a safeguarding response

•

to promote the protection and rights of people who may be vulnerable, by
encouraging organisations and services to recognise, prevent and deal with
exploitation and abuse effectively

•

to inform and influence Government policy and legislation to safeguard the
rights of people who may be vulnerable to optimise its collective capacity and
available external resources to achieve its aims and objectives.”
(Safeguarding Ireland, n.d.)

3.3.9 Sage Advocacy
Sage Advocacy is a non-governmental service which provide services for older
people and people with intellectual disability. As stated on their website, the
development of Sage Advocacy has been influenced by the scandals of Leas Cross
in 2005, and Áras Attracta and Portlaoise Hospital in 2014. It was first established in
June 2014 as a support and advocacy service for older people by the HSE, The
Atlantic Philanthropies and Third Age. In 2016, Sage Advocacy was asked to explore
how it might address some of the more systemic issues relating to people with
intellectual disabilities in the South-East. Sage Advocacy clg was established in
September 2017 and on March 1st, 2018 it assumed full responsibility for the
governance and future development of the service. On July 1st, 2018 the patient
advocacy services, previously provided by Patient Focus, moved to Sage Advocacy
which is now a support and advocacy service for vulnerable adults, older people and
healthcare patients.
The range of service provided by Sage Advocacy includes:
•

Supporting people to return home from hospitals and nursing homes in
accordance with their wishes.
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•

Supporting decision-making and people’s capacity to make decisions about their
own lives.

•

Advocating for adequate home care and support to enable people live, and die, in
the place of their choice.

•

Providing patient advocacy to people who have complaints about healthcare and
with any subsequent internal or external reviews or inquests.

•

Advocating with and for people with intellectual disabilities to develop a life with
activities which are meaningful for them as they move from an institution to the
community.

•

Challenging unnecessary restrictions on people’s liberties in acute and
congregated care settings and the use of convenience medication and
incontinence wear.

•

Promoting public and professional awareness of resources for self-advocacy
such as ‘Think Ahead’ and organising workshops on capacity and decisionmaking, enduring power of attorney and advance healthcare directives.

•

Promoting advocacy champions within congregated care settings and supporting
them when complex issues arise, and independent advocacy is required.

•

Assisting people to maintain control of their income, benefits or property when
others seek to take advantage of them and making contact with other
professionals on their behalf to assist them in putting their affairs in order.

•

Facilitating meetings of service users in residential and day care settings.

•

Providing information and support to people who find health, social care, social
protection and financial services complex and frustrating.
(Sage Advocacy, n.d.)

3.3.10 Inclusion Ireland
Established in 1961, Inclusion Ireland is a national, rights-based advocacy
organisation that works to promote the rights of people with an intellectual disability.
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Inclusion Ireland provides a central forum for its members to identify priorities and
formulate nationally agreed policies to present to government, statutory bodies, other
relevant groups as well as the general public. Inclusion Ireland campaigns for
changes in services and legislation that will improve the quality of life and
participation of people with an intellectual disability in Irish Society. In addition to this
central role, Inclusion Ireland:
•

Promotes advocacy for people with an intellectual disability, particularly selfadvocacy

•

Provides an information and advice service by phone, post and through its
website

•

Publishes information leaflets/booklets

•

Publishes a quarterly newsletter

•

Organises seminars and conferences on intellectual disability

•

Gives information and training talks to a range of groups

•

Represents the intellectual disability sector in Ireland at an international level by
its membership of Inclusion International and Inclusion Europe

•

Promotes research into intellectual disability.
(Inclusion Ireland, n.d.)

3.3.11 The Disability Federation of Ireland
Founded in 1951, the Disability Federation of Ireland (DFI) is the national umbrella
body for Ireland's main organisations of and for people with disabilities. DFI
represents the interests and the expectations of people with disabilities to be fully
included in Irish society. At the time of writing, its website states it is comprised of
over 120 organisations that represent and support people with disabilities and
disabling conditions.
The main object for which the Federation was established is to benefit the
community by supporting the contribution, protecting the rights and valuing the role
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of persons with disabilities and disabling conditions in the community and
encouraging their fullest participation in shaping a society that promotes the
wellbeing and quality of life of such persons, in particular by:
•

Providing assistance to organisations established for exclusively charitable
purposes which provide services or other help or supports to people with
disabilities or otherwise seek to enable or advance the interests of such persons,
thereby advancing the efficient and effective use of the property of such
charitable organisations and more efficient delivery of services by them;

•

Acting as a support for the full and equal participation of persons with disabilities
and disabling conditions concerning all aspects of their lives by causing or
supporting such action as is deemed appropriate to help people with disabilities
to express their views and wishes; have their interests represented; access
information and services; and explore choices and options thus empowering
people with disabilities to speak up for themselves, to fulfil their potential and be
involved in and influence decisions that are being made about their future

•

Representing the interests of people with disabilities, and charitable organisations
established to assist them, at national, European and international level so as to
clearly communicate their needs and assist in the formation of strategies
designed to best advance their interests and best secure their wellbeing and
rights

•

Positively influencing and shaping beliefs and values, attitudes and opinion
regarding people with disabilities and educating the public on the valuable
contribution that can be made by people with disabilities to society, thus
encouraging Irish society to become fully inclusive of persons with disabilities and
disabling conditions so that they can exercise their full civil, economic, social and
human rights and thereby be enabled to reach their full potential
(The National Disability Federation of Ireland, n.d.)
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3.3.12 The National Federation of Voluntary Service Providers
The National Federation of Voluntary Service Providers Supporting People with
Intellectual Disabilities is a national umbrella organisation for voluntary and nonstatutory agencies that give direct services to people with intellectual disability on the
basis of service arrangements with the HSE. It has 59 member organisations
throughout Ireland that deliver services to 30,000 people with an intellectual disability
and their families.
The National Federation works on the basis of four main principles - that people with
an intellectual disability have the right to:
•

To be supported to live a life of their choosing

•

To be included in all decisions that affect their lives

•

To have meaningful, freely chosen relationships

•

To be included as a contributing member of their own communities

•

To choose their own supports and have access to the resources to do this

•

To have the same rights, responsibilities and opportunities as every other citizen

It seeks to promote equal opportunities for people with intellectual disabilities through
activities like:
•

The sharing of information relating to the provision, maintenance and
development of services

•

The development of strategies in areas of common interest

•

The provision of information and support to individual members and local groups
of members, when required, and supporting member organisations in their
advocacy on behalf of individual persons

•

Making representations to the Departments of State, other public authorities and
national and international bodies on issues agreed by the members

•

Entering into negotiations on behalf of National Federation members as required
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•

Promoting and undertaking public education and information actions, and by
issuing public statements on behalf of the members, on matters already agreed

•

Appointing or nominating, as appropriate, representatives on deputation’s and as
members of other relevant bodies, committees, commissions, working parties
and boards

•

Undertaking the co-ordination of activities agreed by the members and which are
appropriate to the role and functions of the National Federation

•

Drawing up codes of good practice or guidelines for the provision of intellectual
disability services by its members

•

Stimulating the growth of the voluntary sector in areas of need and promoting the
interlinking of voluntary agencies to promote the interests of persons with an
intellectual disability
(The National Federation of Voluntary Bodies, n.d.)

3.3.13 ALONE
ALONE was founded in 1977. Today ALONE provides direct services to thousands
of older people as well as campaigning for the rights of older people in our society. It
provides Housing with Support, Support Coordination, Befriending, “BConnect”
training and technology, and Campaigns for Change to hundreds of older people
every week, who are homeless, socially isolated, living in deprivation or in crisis.
(ALONE, n.d.)

3.3.14 Age Action Ireland
Age Action was established in 1992 as the voice for older people and Ireland’s
leading advocacy organisation on ageing issues. According to its website, it acts as
a network of organisations and individuals (including older people and carers of older
people) and a service provider, assisting tens of thousands of older people every
year.
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Its mission is to empower all older people to live full lives as actively engaged
citizens and to secure their rights to comprehensive high-quality services according
to their changing needs.
Age Action Ireland works to raise awareness about the lived experience of growing
old in Ireland. This includes advocating for changes in policy that benefit older
people (Age Action Ireland, n.d.).

3.3.15 Other Initiatives
Various other initiatives have been advanced in Ireland to address safeguarding
vulnerable adults. Following a recommendation from Protecting our future (WGEA,
2002), a National Centre for the Protection of Older People was established in the
School of Nursing, Midwifery and Health Systems in University College Dublin. This
Centre conducted many studies on elder abuse in the period 2008-2019 and
provided information to underpin policy and practice changes.

3.3.15.1 National Centre for the Protection of Older People (NCPOP)
The National Centre for the Protection of Older People (NCPOP) was an
organisation based in University College Dublin which aimed to undertake a
programme of research into elder abuse in Ireland. The centre was funded by the
HSE, but ran independently through a Board of Academic Directors and a team of
Centre Staff headed by an academic (Professor Gerard Fealy).
Through its collaborative interdisciplinary team it developed a knowledge base of
Irish and international research with the goal of contributing to the development of
policy, practice, and education. The NCPOP ceased to function at the end of 2019.

3.3.15.2 Finance Sector
Initiatives to protect vulnerable adults have also been advanced in financial services.
For example, banking policy regarding vulnerable customers is informed by the
Consumer Protection Code (Central Bank of Ireland, 2015) which articulates a ‘duty
of care’ approach for financial institutions in relation to this population. The Banking
and Payments Federation of Ireland (BPFI) has taken a proactive approach to
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safeguarding finances. In a BPFI funded study (Phelan et al., 2018), it was found
that just over 64% of banking staff had had a suspicion of financial abuse of a
vulnerable customer. The study also found that financial abuse was immersed in a
complex web of perpetration types ranging from abuse in families, to abuse through
scams and fake lottery wins. To raise awareness on how to protect finances, the
BPFI developed an information leaflet to assist people to self-protect their finances
(BPFI, 2018). Another study funded by the BPFI in partnership with Safeguarding
Ireland (see Section 3.3.4) identified that overall, 20% of people had experienced
financial abuse.
A pilot study introducing a tool for screening for financial abuse was tested for a
small number of health and social care professionals in Ireland. Findings from this
pilot study show that the Older Adult Financial Exploitation Measure (OAFEM) is
considered appropriate and received positive feedback from a majority of users.
Limitations were identified in that the procedure for applying the tool was too long, as
well as the sample size being too small for generalisability. However, considering its
initial success, it was recommended that further studies be carried out on a larger
sample size so as to confirm findings (Phelan et al., 2017).

3.3.15.3 Independent Advocacy
The National Standards for Adult Safeguarding, developed by HIQA and MHC
(2019), were approved and launched by the Minister for Health in December 2019.
These standards describe an advocate as:
‘a person who assists an individual in making their views known. Advocacy
comes in different forms. This may include informal support or independent
advocacy services.’
Currently, the provision of advocacy services is varied in Ireland with agencies such
as the National Advocacy Service for People with Disabilities (NASPD) which is an
independent service funded by the Department of Employment Affairs and Social
Protection (DEASP), through the Citizens Information Board. The NASPD also
commenced a Patient Advocacy Service in November 2019 after winning the tender
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to do so from the Department of Health. Other non-governmental services such as
Sage Advocacy (Section 3.3.9) provide services for older people and people with
intellectual disability and in July 2018, services previously provided by Patient Focus
moved to Sage Advocacy who expanded their remit to vulnerable adults and
healthcare patients.
However, to date, independent advocacy has not received statutory support and it
remains a lobbying focus of Safeguarding Ireland (see Section 3.3.8) and other lobby
groups.
The Programme for a Partnership Government (Department of the Taoiseach, 2016)
made a commitment to establishing an independent patient advocacy service and
observed the support provided by community, voluntary and advocacy groups is vital
to people with mental health difficulties, to their families and carers.
There are many different forms of advocacy; a common focus is to have an
articulation of the individual’s voice and the support of their will, preference, values
and beliefs. Advocacy can be an important safeguard for vulnerable adults as many
factors can impact the disempowerment of individuals such as age, gender,
disability, culture or power relations. When an individual is disempowered, it can be
challenging to articulate or present their voice and rights can be violated negating
self-determination and autonomy (Safeguarding Ireland, 2018).
Organisations that facilitate independent advocacy are those which are ‘structurally
and financially autonomous and independent from the services that deliver health
and social care, as well as from the family of the person to whom the advocacy
service is being provided’ (LRC, 2019a:147; Safeguarding Ireland, 2018).
Independent advocacy was a provision of the Adult Safeguarding Bill 2017 (Private
Members’ Bill). The importance of independent advocacy was highlighted in a report
published by Safeguarding Ireland (2018) (see Section 3.3.8). The report noted that
independent advocacy is an important safeguard in a democratic society, particularly
in the context of vulnerable adults. Moreover, Safeguarding Ireland (2018) notes that
independent advocacy requires a national framework with associated funding and an
inter-sectoral approach, underpinned by a rights-based culture. Safeguarding Ireland
(2018) also asserted that independent advocacy should be contextualised within a
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continuum of services and under the remit of a National Advocacy Council, with
national standards, education and training and a legislative underpinning.
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3.4

PRIMARY LEGISLATION

Much of the impetus for legislative principles related to safeguarding in recent years
has been driven by the articulation of a rights-based approach. In this regard, Ireland
has ratified both the United Nations Convention on Human Rights (UN, 1948) and
the Convention on the Rights of Persons with Disabilities (UN, 2006a). Moreover,
Bunreacht na hÉireann (the Constitution of Ireland, 1937) supports a rationale for
legislation for adult safeguarding in the context of various articles within the
Constitution e.g. Article 40.1 which guarantees equality of all citizens before the law
and Articles 40.3.1°, 40.3.2°, 40.4.1° and 40.6.1°, which allow for the state defending
the personal rights of all citizens and (discussed in Section 3.1.1.2).
While Ireland does not have dedicated1 legislation on adult safeguarding (HIQA &
MHC, 2018a), there are provisions within existing legislation that can be applied in
relation to certain adult safeguarding situations. Some examples of particular
relevance are the:
•

Equal Status Acts 2000 to 2015

•

Criminal Justice (Withholding of Information on Offences against Children and
Vulnerable Persons) Act 2012

•

National Vetting Bureau (Children and Vulnerable Persons) Act 2012

•

Assisted Decision-Making (Capacity) Act 2015

These will be discussed in greater detail later in this chapter along within other
relevant legislation. In addition, there is legislation which aligns with a rights-based
approach and the requirements of reporting abuse.
There are two bills at various stages of Oireachtas review. The Adult Safeguarding
Bill 2017 (Private Members’ Bill), which has lapsed, proposed enabling a dedicated1
legislative focus on safeguarding vulnerable adults while the proposed Deprivation of
Liberty proposals can provide important guidance for practice.
General legislation may be applied, as with any breach of the law, depending on
what act has been perpetrated. When safeguarding involves a crime, An Garda
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Síochána (Ireland’s national police force), are tasked with investigating the
complaint. Examples of relevant legislation are presented below:
•

Non-Fatal Offences Against the Person Act 1997

•

Misuse of Drugs Act 1977, Misuse of Drugs Act 1985, Misuse of Drugs Act 2015

•

Mental Treatment Act 1945

•

Criminal Law Rape Act 1990

•

Criminal Law Sexual Offences Act 1993

•

Theft Act 2001

•

Criminal Damage Act 1991

•

Firearms/Offensive Weapons Act 1991

•

Public Order Act 1994

There are other legislative provisions which could underpin legal reform in
safeguarding. The Law Reform Commission Issues Paper (2019) cites the Criminal
Justice (Victims of Crime) Act 2017, which provides for a right to have information on
victim support services and to have protection needs assessed. This also states a
right to have protective measures put in place to prevent further victimisation.
Current legislation of relevance to the safeguarding of adults at risk can be divided
into two areas: rights-based or capacity-based legislation and legislation relating to
standards or regulatory provisions (which may also include a focus on rights-based
and capacity supporting aspects).
In 2003, the Irish parliament passed the European Convention on Human Rights Act.
This Act requires, subject to the rules of statutory interpretation, that Irish Courts
ensure compatibility with the Convention. Bunreacht na hÉireann (the Constitution of
Ireland,1937), has primacy over the European Convention on Human Rights Act,
and if there is a conflict, the Constitution prevails (Irish Human Rights and Equality
Commission, 2015).
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Here we provide brief descriptions of selected12 primary legislation (and where
appropriate, related secondary legislation) in chronological order.

3.4.1 The Employment Equality Acts 1998 to 2015
The Employment Equality Acts 1998 to 2015 relate to all sectors, and of relevance to
adult safeguarding, it:
•

Prohibits discrimination in employment against persons with disabilities

•

Promotes/requires reasonable accommodation being provided by employers
to persons with disabilities

•

Provides for equality between employees, both generally and with respect to
specified categories, including people with a disability

(Note: The Workplace Relations Act 2015 provided (inter alia) for transferring the
functions of the Director of the Equality Tribunal, established under the Employment
Equality Acts, to the Workplace Relations Commission).

3.4.2 Equal Status Acts 2000 to 2015
The Equal Status Acts 2000 to 2015 provides for promotion of equality and
prohibition of types of discrimination, harassment and related behaviour against,
inter alia, adults at risk across all sectors, including the health sector.

12

Please note, this is not intended to represent a comprehensive record of all

legislation which could apply to adult safeguarding. In the interests of brevity, the
research group have presented their selection of the most relevant examples.
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3.4.3 The Comhairle Act 2000
Of relevance to adult safeguarding, the Comhairle Act 2000, which was later
amended by the Citizens Information Act 2007 provides that the functions of the
Citizens Information Board shall include, inter alia,
•

Provision of or support for personal advocacy services, with particular reference
to people with disabilities,

•

(once the relevant section of the Act is commenced) - Establishing a new
Personal Advocacy Service (PAS) employing personal advocates, assigned to
certain persons with disabilities, with a range of statutory powers including
entering premises providing day care, residential care or training to service users
and making appropriate enquiries, obtaining relevant information from service
providers and attending and representing service users at relevant meetings,
consultations or discussions.

3.4.4 Mental Health Acts 2001 to 2009
The Mental Health Act 2001 established the MHC whose function is to:
‘…promote, encourage and foster the establishment and maintenance of
high standards and good practices in the delivery of mental health services
and to take all reasonable steps to protect the interests of persons detained
in approved centres under this Act.’
The Act defines a mental disorder as severe mental illness, severe dementia or
severe intellectual disability where the illness underpins an immediate and serious
risk of harm to self or other and where a lack of admission to a mental health facility
would likely lead to severe deterioration in the condition or prevent the administration
of appropriate treatment. Admission to an approved centre is considered appropriate
due to its likely benefit or alleviation of the condition. In the Mental Health Act 2001,
an approved centre is defined as:
‘…a hospital or other in-patient facility for the care and treatment of
persons suffering from mental illness or mental disorder’.
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Approved centres must be registered with the MHC, whose responsibility is to
maintain this as a publicly accessible register. The MHC has the power to deregister
centres which do not comply with the regulations or requirements as well as
determining conditions of continuance as an approved centre.
The principle of ‘best interests’ is applied in the Mental Health Act 2001. This differs
from the Assisted Decision-Making (Capacity) Act 2015. When the Law Reform
Commission (2006) considered the concept of assisted decision-making prior to the
Assisted Decision-Making (Capacity) Act 2015, the ‘best interest’ standard was
viewed as subjective, and the preferred principles subsequently articulated in the Act
were the ‘will, preference, values and beliefs’, which concur with the 2005 UN
Convention on the Rights of Persons with Disabilities (2006a).
Most admissions to approved centres are voluntary (HIQA & MHC, 2018a). Part 2 of
the Act stipulates the criteria for involuntary admission of persons to approved
centres based on the individual suffering a mental illness. This part of the Act
identifies issues pertaining to the criteria and process for making of a
recommendation for involuntary admission, powers of An Garda Síochána and
removal to an approved centre and the standards for the admission order. The
consultant psychiatrist is obliged to submit a copy of the admission order (or renewal
order) to the MHC not later than 24 hours of the order, recognise the entitlement of
the individual to legal representation and to communicate with the Inspector of
Mental Health Services. The individual, subject to the order, is also entitled to written
notice of the order. Section 4(3) of the Act also states that decisions, including those
related to an admission order should have due regard to respect for the right of the
individual to dignity, bodily integrity, privacy and autonomy.
The Act provides for the involuntary order being reviewed by a tribunal and also to
apply for an appeal via the Circuit Court. Once received, the MHC is required to have
the admission order/renewal order reviewed by a tribunal within 21 days and ensure
legal representation for the individual. Tribunals have three members: a consultant
psychiatrist, an experienced practicing barrister or solicitor (chair) and a lay person.
Individuals subject to involuntary detention orders can attend the tribunal and have
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free legal representation. The tribunal can support or revoke the admission/renewal
order.
For patients who are voluntarily detained, if they indicate a desire to leave the
approved centre and this is deemed not in their best interests (by a consultant
psychiatrist, registered medical practitioner or registered nurse), the person may be
detained for no longer than 24 hours with a provision for their own psychiatrist
arranging a discharge or a second independent psychiatric consultant review.
Similarly, the second review may have the outcome of discharge from care if the
person is deemed not to meet the criteria for involuntary detention or application for
an involuntary detention order.
Part 3 of the Act establishes the MHC with the functions being:
‘…to promote, encourage and foster the establishment and maintenance of
high standards and good practices in the delivery of mental health services
and to take all reasonable steps to protect the interests of persons detained
in approved centres under this Act.’
The MHC may undertake the functions delineated below:
•

Make appointments to the tribunals and provide facilities and staff for tribunals

•

Establish a panel of psychiatrists to conduct independent reviews

•

With the support of the Minister, provide/arrange for the provision of granting by
the Commission of legal aid to patients

•

Provide advice to the Minister on the activities or functions of the MHC

•

Prepare and review a code or codes of practice for guidance to persons working
in mental health services

Part 4 of the Act identifies the requirements regarding consent to treatment. Consent
for treatment is required except for treatment that:
‘…in the opinion of the consultant psychiatrist responsible for the care and
treatment of the patient, the treatment is necessary to safeguard the life of
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the patient, to restore his or her health, to alleviate his or her condition, or
to relieve his or her suffering, and by reason of his or her mental disorder
the patient concerned is incapable of giving such consent.’
The remaining sections of the Act relate to issues such as the transfer of the patient,
membership and governance of the MHC, the tribunals (membership and powers),
the establishment of the Inspector of Mental Health Services with related
responsibilities.

3.4.4.1 Related Secondary Legislation
3.4.4.1.1 The Mental Health Act 2001 (Approved Centres) Regulations 2006
This sets out the minimum standards required in approved centres, i.e. hospitals or
other in-patient facilities for the care and treatment of persons suffering from mental
illness or mental disorder that are registered with the Mental Health Commission and
for the proper conduct of such centres.
HIQA and MHC (2018a) identify regulations relevant to adult safeguarding in Table
10.
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Table 10: Mental Health Regulations Relevant to Adult Safeguarding in Ireland
Identifying, inspecting and monitoring adults at risk of harm
Types of harm

Mental Health Act (Approved Centres) Regulations 2006
• Regulation 23: Medication [covert/crushing medication, inappropriate

Physical harm: includes hitting, slapping, pushing,

prescription], code on physical restraint, rules on mechanical restraint and

kicking, misuse of medication, restraint or

seclusion

inappropriate sanctions.

• Regulation 32: Risk Management [assault], Part 4 Consent to Treatment.
Serious Reportable Events reporting requirements.

Sexual harm: includes rape and sexual assault, or
sexual acts to which the vulnerable person has not
consented, or could not consent, or into which he

• Regulation 32: Risk Management. Serious Reportable Events reporting
requirements.

or she was compelled to consent.
Psychological harm: includes emotional abuse,
threats of harm or abandonment, deprivation of
contact, humiliation, blaming, controlling,
intimidation, coercion, harassment, verbal abuse,
isolation or withdrawal from services or supportive
networks.
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Financial or material harm: includes theft, fraud,
exploitation, pressure in connection with wills,
property, inheritance or financial transactions, or
the misuse or misappropriation of property,

• Regulation 8: Personal Property [maintain checklist, secure storage,
signing for money], Code on discharge [returning property].

possessions or benefits.
• Regulation 5(2): Food and Nutrition [meeting special dietary needs]
Neglect and acts of omission: includes ignoring
medical or physical care needs, failure to provide

• Regulation 16: Therapeutic Services [appropriate provision of services]

access to appropriate health, social care or

• Regulation 19: General Health [provision of general health care services]

educational services, the withholding of the

• Regulation 22: Premises [access to outdoors, appropriate environment,

necessities of life such as medication, adequate
nutrition and heating. May include self-neglect.

ligature risks].
• Regulation 32: Risk Management [self-neglect].

Discriminatory harm: includes ageism, racism,
sexism, that based on a person’s disability, and
other forms of harassment, slurs or similar

• Regulation 21: Privacy [dignity]

treatment.
Institutional harm: may occur within residential
care and acute settings, may involve poor
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standards of care, rigid routines and inadequate
responses to complex needs.

• Regulation 22: Premises [locked units, locked bedrooms, no access to
outdoors]
• Regulation 26: Staffing [inadequate number, inadequate training].
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3.4.5 Legislation Guiding Professional Conduct and Protected Disclosure
The safeguarding of vulnerable adults is also subject to legislation which controls the
conduct of professionals. In this regard, safeguarding issues may be raised via a
complaint to the particular professional’s regulatory body specifically their fitness to
practice committees. In health and social care, the protection of the public is
positioned as paramount.
Table 11: Legislation Guiding Professional Conduct
Legislation
Health and

Regulator
CORU

Profession
Dietitians, occupational therapists, medical

Social Care

scientists, radiographers and radiation therapists,

Professionals

social workers, speech and language therapists,

Act 2005 (No. 27)

optometrists and dispensing opticians and
physiotherapists. In the future, CORU will also
regulate clinical biochemists, counsellors and
psychotherapists, orthoptists, podiatrists,
psychologists and social care workers.

Medical

Irish

Medical Practitioners

Practitioners Act Medical
2007 (No. 25)

Council

Nurses and

Nursing

Midwives Act

and

2011 (No. 41)

Midwifery

Nurses and Midwives

Board of
Ireland
Teaching

The

Council Acts

Teaching

2001-2016

Council
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In addition, the Protected Disclosures Act 2014 is also relevant legislation wherein
an employee can make a protected disclosure (whistleblowing) to disclose
information related to a relevant wrongdoing.

3.4.6 The Disability Act 2005
The Disability Act 2005 provides a framework for sectoral planning of services for
people with disabilities, coordinated by the Department of Justice and Equality and
applicable to the Department of Health, Department of Community, Equality and
Gaeltacht Affairs, Department of Finance, Department of Transport, Department of
Public Expenditure and Reform and Department of Communications, Climate Action
and Environment.
The Act includes provision for codes of practice addressing elimination of
discrimination, promotion of equality of opportunity in employment. Part 2 of the Act
(“Assessment of Need, Service Statements and Redress”) has, to date, been
commenced in relation to persons under 5 years of age only and applies principally
to the HSE and also to education service providers.
Inter alia, Part 2 includes a provision (in section 9) that in certain circumstances a
personal advocate (assigned by the Citizens Information Board to represent a
service user) may apply to the HSE for an assessment of need in relation to the
service user. However, to date this provision is commenced only in relation to
children under 5.
Section 33 of the Act provides that a sectoral plan prepared by the Minister for
Employment Affairs and Social Protection shall contain information regarding, inter
alia, the advocacy services provided by the Citizens Information Board to people with
disabilities (Department of Health, 2018a).

3.4.7 Health Act 2007
The Health Act 2007 was important reforming legislation which provided the
establishment of the Health Information and Quality Authority (HIQA), the
independent regulatory authority for health and social care services in Ireland.
HIQA’s role has been discussed in detail in Section 3.3.3, and its standards in
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Sections 3.6.1 and 3.6.2. The Health Act 2007 provided the preparation of various
quality standards (including for communication, visits, personal possessions and
general welfare and development) by HIQA (discussed in Section 3.3.3) and creating
various Regulations by the Minister for Health (discussed in detail in Section
3.4.7.1.1).

3.4.7.1 Related Secondary Legislation
3.4.7.1.1 The Health Act 2007 Regulations
The Health Act 2007 (Care and Support of Residents in Designated Centres for
Persons (Children and Adults) with Disabilities) Regulations 2013 and Health Act
2007 (Care and Welfare of Residents in Designated Centres for Older People)
Regulations 2013 provide for the care of people in residential facilities, including
imposing a duty on service providers (under Regulation 8) to protect residents from
abuse and investigate abuse concerns (S.I. No. 415/2013 - Health Act 2007 (Care
and Welfare of Residents in Designated Centres for Older People) Regulations
2013). Abuse is defined as:
‘…mistreatment of any kind and includes the physical, financial or material,
psychological, sexual or discriminatory mistreatment or neglect of a
resident’.
A designated centre may include community-based living, campus-based services,
single occupancy residential accommodation as well as multi-occupancy residential
centres (HIQA, 2015). In section 2(1) of the Health Act 2007, a designated centre is
defined as:
‘an institution
(a) at which residential services are provided by the Executive, a service
provider or a person that is not a service provider but who receives
assistance under section 39 of the Health Act 2004 or under section 10
of the Child Care Act 1991 - (i) in accordance with the Child Care Act
1991(ii) to persons with disabilities, in relation to their disabilities, or (iii)
to other dependent persons, in relation to their dependencies, or
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(b) that is a nursing home as defined in section 2 of the Health (Nursing
Homes) Act 1990.’
Both sets of regulations cover areas of statement of purpose, the presence of written
procedures, the requirement for an individual assessment and personal care plan
with the provision of health care according to the plan. The regulations also
recognise the need for care environments, through positive behaviour support, to
provide appropriate care for residents who display responsive behaviours
(challenging behaviour). With regard to protection, a statutory obligation is set out to
provide staff training on safeguarding, have a focus on protecting residents and to
investigate (or nominate a third party to investigate) the allegation or suspicion of
abuse. Part 8 of the regulations stipulates a requirement to notify the Chief Inspector
(in writing and within three days) of any adverse events which includes an allegation,
suspicion or confirmed incident of abuse, a serious injury requiring hospital or
medical treatment, misconduct by the registered provider or staff as well as when a
registered provider becomes aware of staff being subject to a review by a
professional regulatory body (e.g. Nursing and Midwifery Board of Ireland). Part 4 of
the regulations stipulates where a person in charge is the subject of an allegation
concerned, the registered provider shall— (a) investigate the matter, or (b) nominate a
person, who in the opinion of the registered provider, is a suitable person to investigate
the matter.

The Act delineates standards for communication, visits, personal possessions and
general welfare and development. Part 3 of the regulations identifies issues related
to staffing such as the requirement and role of the person in charge, staffing, training
and development, while remaining parts consider requirements related to the
premises, food and nutrition, information and records, the management and control
of operations (including risk management), notification of the absence of the Person
in Charge and responses to such absence and the requirement to have a complaints
procedure.
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3.4.8 The Charities Act 2009
The Charities Act 2009 imposes, inter alia, an obligation (in section 39) on an
organisation, when applying to be registered as a charity, to specify the risk
assessment procedures, safety checks and safeguards it employed in relation to
working with vulnerable people. The Act applies, inter alia, to health sector charities.

3.4.9 Criminal Justice (Withholding of Information on Offences against Children
and Vulnerable Persons) Act 2012
In this legislation, Section 1(1) of the Act defines “vulnerable person” as:
‘…a person (including, insofar as the offences specified at paragraph 8 of
Schedule 2 are concerned, a child aged 17 years old):
(a) who—
is suffering from a disorder of the mind, whether as a result of mental
illness or dementia, or
has an intellectual disability, which is of such a nature or degree as to
severely restrict the capacity of the person to guard himself or herself
against serious exploitation or abuse, whether physical or sexual, by
another person, or
(b) who is suffering from an enduring physical impairment or injury which is
of such a nature or degree as to severely restrict the capacity of the
person to guard himself or herself against serious exploitation or
abuse, whether physical or sexual, by another person or to report such
exploitation or abuse to An Garda Sio
́ chána or both.’

This legislation prohibits the withholding of information, creating a mandatory
reporting duty, related to offences against children or vulnerable adults when:
•

He or she knows or believes that an offence, that is a schedule 2 offence, has
been committed by another person against a vulnerable person, and
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•

He or she has information which he or she knows or believes might be of material
assistance in securing the apprehension, prosecution or conviction of that other
person for that offence, and fails without reasonable excuse to disclose that
information as soon as it is practicable to do so to a member of An Garda
Síochána.’

Schedule 2 offences include false imprisonment, rape, sexual assault, aggravated
sexual assault, incest, human trafficking and assault causing harm.

3.4.10 National Vetting Bureau (Children and Vulnerable Persons) Act 2012 to 2016
The National Vetting Bureau was established under the remit of An Garda Síochána
and provides a statutory requirement to screen persons for criminal convictions or
specified information (within or outside the state) which may be relevant to the
applicant’s suitability to carry out work with children or vulnerable adults. Work is
defined in the Act as:
‘…any work or activity which is carried out by a person, a necessary and
regular part of which consists mainly of the person having access to, or
contact with, children or vulnerable adults.’

The Act defines a vulnerable person as:
‘…a person, other than a child, who–
(1) is suffering from a disorder of the mind, whether as a result of mental
illness or dementia,
(2) has an intellectual disability,
(3) is suffering from a physical impairment, whether as a result of injury,
illness or age, or
(4) has a physical disability, which is of such a nature or degree –
(i) as to restrict the capacity of the person to guard himself or
herself against harm by another person, or
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(ii) that results in the person requiring assistance with the activities
of daily living including dressing, eating, walking, washing and
bathing.’
Specified information is information concerning a finding or allegation of harm to
another person received by the National Vetting Bureau from An Garda Síochána or
a Scheduled Organisation pursuant to section 19 of the National Vetting Bureau
(Children and Vulnerable Persons) Act 2012 to 2016. If such information is
discovered, the Chief Bureau Officer must notify the vetting applicant of the intention
to disclose the information in advance of disclosure. The National Vetting Bureau
discloses convictions in accordance with the provisions of the Criminal Justice
(Spent Convictions and Certain Disclosures) Act 2016.
Organisations are mandated to have workers screened before they engage in
work/contact related to their activities and may be fined if there is non-compliance.
Garda vetting has been cited as one of the single easiest ways to protect people who
may be vulnerable (HIQA & MHC, 2018a). Vetting of individuals is undertaken only
on behalf of registered organisations; it is not possible for individuals to apply for
vetting of themselves or others. Vetting applications may be submitted to the
National Vetting Bureau either online or by paper application. Section 21 of the Act
also requires organisations to retrospectively vet workers who undertake work under
the provision above. Within the HSE, retrospective vetting of employees who were
carrying out “relevant work or activities” and who were not previously vetted was
mandated by 31st December 2017 (Mannion, 2017). Garda vetting activities have
increased since implementation of the National Vetting Bureau (Children and
Vulnerable Persons) Act 2012 to 2016, with 390,000 applications in 2016, 497,045 in
2017, 520,690 in 2018, and 487,683 in 2019 (National Vetting Bureau, 2020). With
the introduction of e-vetting, 80% of applications are processed within five working
day. In 2018, approximately 3% of applicants were identified as having previous
criminal records (Polak & Power, 2019).
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3.4.11 The Irish Human Rights and Equality Commission Act 2014
The Irish Human Rights and Equality Commission Act 2014 provides (inter alia) –
•

For a positive duty imposed on public bodies (including the HSE and other public
bodies within the health sector) to have due regard, in carrying out their functions,
to human rights and equality, and

•

For the Commission to assist bodies to comply with the positive duty by, for
example, producing guidelines and codes of practice.

3.4.12 Assisted Decision-Making (Capacity) Act 2015
The Assisted Decision-Making (Capacity) Act 2015 marked a watershed moment in
Irish capacity legislation. The previous, archaic Lunacy Regulation (Ireland) Act 1871
provides for the establishment of a Ward of Court based on the person being of:
‘…unsound mind and incapable of managing their own affairs.’
The 1871 Act represents a ‘status’ approach to capacity. Decision-making is
removed from the vulnerable person and this process has been noted to be
paternalistic and oppositional to the principles of autonomy and self-determination
(Phelan & Rickard-Clarke, 2020).
In 2015, the Oireachtas passed the Assisted Decision-Making Capacity Act which
provides a framework to assist and support individuals who are or may be shortly in
the future experiencing decision-making capacity challenges regarding their
property, affairs and welfare. The Act, importantly, moves from a status approach
which underpinned the 1871 Act, to a functional approach to capacity. This means
that the vulnerable person is afforded a presumption of capacity unless otherwise
proven and enabled every opportunity to participate fully in decision-making. It also
means that information related to the decision is delivered in an understandable
format and broken down into understandable units, and decisions must follow the
individual’s past and present will, preference, values and beliefs. This places an
onus on the person discussing the decision to maximise and enhance the vulnerable
adult’s capacity to understand, rather than a simple delineation of information, and
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recognises capacity and ability can fluctuate over time. The Act also states that
decisions are time specific and issue specific and sets out guiding principles of
autonomy, privacy, self-determination and the least restrictive intervention. Thus,
decisions are made without undue influence and with the facilitation of a voluntary,
informed choice. Interventions should be only made when necessary and should be
the least restrictive on rights.
Within the decision support hierarchy in the Assisted Decision-Making (Capacity) Act
2015, people who have capacity will be able to create legal arrangements to manage
their affairs through an Advanced Healthcare Directive or an Enduring Power of
Attorney. These would be operationalised in the event there is a capacity challenge
in the future. For those who are experiencing decision-making capacity challenges or
are likely to experience this in the near future, the new Act enables provision of
decision-making support which maps on to the person’s decision-making capacity.
The Act abolishes the Ward of Court system and provides for a review of existing
wards to either discharge them or transition those who still need assistance to the
new structure.
The Act also established the Decision Support Service, which is situated in the
Mental Health Commission. A Director of the Decision Support Service was
appointed in October 2017 and tasked to oversee the implementation of the Act,
specifically providing supports and information, developing Codes of Practice,
establishing overseeing panels of suitable people to act as decision-making
representatives, court friends and general visitors. The role of the Director also
encompasses a regulatory responsibility to oversee the various agreements
(including wards of courts being transitioned under the revised legislation) as well as
receiving complaints and investigating when concerns arise. Extensive work by the
Decision-Making Support Service in the advancement of implementing the Act has
occurred, but the Act has not been fully commenced the time of writing this report.
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3.4.13 Criminal Justice (Victims of Crime) Act 2017
This Act gives a statutory basis to the Directive 2012/29/EU and is concerned with
establishing minimum standards on the rights, support and protection of victims of
crime. Under the Act, victims have the:
•

Right to receive comprehensive information on role of victim and
services/entitlements of victims

•

Right to receive written acknowledgement of complaint giving contact
details for further information

•

Right to be provided with information on progress of investigation and any
court proceedings

•

Right to be protected during investigation and proceedings

•

Right to an assessment to establish the measures necessary to protection
victim from repeat victimisation

•

Right to be informed, of any decision not to institute a prosecution and right
to request a review of that decision

•

Right to receive information from Irish Prison Service of the release of
offender

3.4.14 Domestic Violence Act 2018
The Domestic Violence Act 2018 replaces the Domestic Violence Act 1996 and the
Domestic Violence (Amendment) Act 2002 and complies with the Istanbul
Convention (Council of Europe, 2011) which Ireland fully ratified in 2019. It was
noted in the background chapter that the domestic violence theory is one
explanatory framework to explain elder abuse. In addition, prevalence studies on
safeguarding and the HSE National Safeguarding Office statistics demonstrate that
an intimate partner, husband/wife, children and other close acquaintances constitute
sizable perpetrator groups, lending credence to the utility of the domestic violence
theory. This opens up the application of domestic violence legislation in safeguarding
adults at risk, where the person is a ‘relevant person’ in intimate relationships.
Within the context of safeguarding children, domestic violence has been noted as an
issue to manage both from the children and abused parent’s perspective (Tusla &
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Barnardos, 2015a; 2015b). Similarly, safeguarding adults at risk may draw upon the
Domestic Violence Act. Provision is given to protect people from harm through
various court approved orders (Safety order, Barring order, Interim Barring order,
Emergency Barring order and Protection orders). Criteria for determining orders are
detailed below and there is no discretion if the threshold has been met. These are:
(a) Any history of violence inflicted by the respondent on the applicant or a
dependent person
(b) Any conviction of the respondent for an offence under the Criminal Justice
(Theft and Fraud Offences) Act 2001 that involves loss to, or is to the
prejudice of, the applicant or a dependent person
(c) Any conviction of the respondent for an offence that involves violence or
the threat of violence to any person
(d) Whether any violence inflicted by the respondent on the applicant or a
dependent person is increasing, or has increased, in severity or frequency
over time
(e) Any exposure of any dependent person to violence inflicted by the
respondent on the applicant or any other dependent person
(f) Any previous order under this Act or the Act of 1996 made against the
respondent with regard to any person
(g) Any history of animal cruelty by the respondent
(h) Any destruction or damage caused by the respondent to— (i) the personal
property of the applicant, the respondent or a dependent person, or (ii) any
place where the applicant or a dependent person resides
(i) Any action of the respondent, not being a criminal offence, which puts the
applicant or a dependent person in fear for his or her own safety or welfare
(j) Any recent separation between the applicant and the respondent
(k) Substance abuse, including abuse of alcohol, by the respondent, the
applicant or a dependent person
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(l) Access to weapons by the respondent, the applicant or a dependent
person
(m)The applicant’s perception of the risk to his or her own safety or welfare
due to the behaviour of the respondent
(n) The age and state of health (including pregnancy) of the applicant or any
dependent person
(o) Any evidence of deterioration in the physical, psychological or emotional
welfare of the applicant or a dependent person which is caused directly by
fear of the behaviour of the respondent
(p) Whether the applicant is economically dependent on the respondent
(q) Any matter required to be considered by the court under, and in
accordance with, subsections (2) and (3) of section 29
(r) Any other matter which appears to the court to be relevant to the safety or
welfare of the applicant and any dependent person
The Child and Family Agency has a right to apply for one of the orders mentioned
above where it(a) Becomes aware of an alleged incident or series of incidents which in its
opinion puts into doubt the safety and welfare of an aggrieved person
(b) Has reasonable cause to believe an aggrieved person has been subjected
to molestation, violence or threatened violence or otherwise put in fear of
his/her safety or welfare
(c) Is of the opinion that there are reasonable grounds for believing that, where
appropriate in the circumstances, a person will be deterred or prevented as
a consequence of molestation, violence or threatened violence by the
respondent or fear of the respondent from pursuing an application for a
safety order, a barring order or an emergency barring order on his or her
own behalf or on behalf of a dependent person
(d) Considers, having ascertained as far as reasonably practicable the wishes
of the aggrieved person, or where that aggrieved person is a dependent
152 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

person, of the person to whom paragraph (c) relates in respect of the
dependent person, that it is appropriate in all of the circumstances to apply
for a safety order, a barring order or an emergency barring order in
accordance with this Act on behalf of the aggrieved person.13
The Act also provides for a new criminal offence of coercive control (Donnelly &
O’Brien, 2019). This is constituted by the accused causing psychological abuse that
causes a fear of violence, or serious alarm or distress. This results in severely
impacting the person’s day to day activities. In addition, the requirement for a
relationship to be ‘committed’ to enable a person to apply for a domestic violence
order has been removed. Moreover, the Act also provides for a new criminal offence
of forced marriage and repeals the legislative provisions that enable people under
the age of 18 to marry.
Courts are obliged to provide victims with information on support services and may direct the
respondent to engage with services to address behavioural issues (i.e. addiction,
psychotherapy, financial planning, domestic violence perpetrator programme). The Act also
provides for offences for breach of orders which includes summary conviction to a fine or
imprisonment for a term not exceeding 12 months, or to both.

3.4.15 Other Discourses on Safeguarding
3.4.15.1 Joint Committee on Health
In 2017, the Oireachtas Joint Committee on Health held two sessions on 4th October
and 11th October 2017 to consider adult safeguarding. The Committee met with
stakeholders from the HSE, Inclusion Ireland, Sage Advocacy, Safeguarding Ireland,
the DOH and the Institute of Public Administration (IPA). Subsequently, the Joint
Committee on Health made a total of fifteen recommendations. These are:

13

Where the aggrieved person is a dependent person, sections a) and b) do not

need to be complied with
153 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

1. “The Committee recommends that current HSE policy and practices are
continuously reviewed to ensure that they provide effective safeguarding for
adults at risk
2. The Committee recommends that there should be no unnecessary delay in
implementing legislation on Adult Safeguarding
3. The Committee recommends that notifications of abuse are rapidly
investigated and comprehensively reported upon thereafter
4. The Committee recommends that any legislation on adult safeguarding should
not impact negatively on the rights of the people it sets out to protect
5. The Committee recommends further analysis of the available options in
establishing the National Safeguarding Authority. However, the Committee
believes that the independence of the authority is crucial in ensuring high
standards of governance and oversight
6. The Committee recommends that any legislation should define who is
considered an adult at risk, what is considered abuse and the various types of
abuse
7. The Committee recommends that measures are taken to improve public
awareness in understanding abuse of adults at risk and how to report such
abuse
8. The Committee recommends that any legislation would take into
consideration the need for inter-agency collaboration
9. The Committee recommends that the proposed National Adult Safeguarding
Authority would adopt a similar approach to the National Safeguarding
Committee in its inter-agency collaborations
10. The Committee recommends that the staffing resources are kept at a level
that is adequate and able to meet the demands of any new legislative
responsibilities
11. The Committee recommends legislation that would provide safeguarding for
all adults in all settings
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12. The Committee recommends that any legislation should ensure that adults at
risk are provided with access to an independent advocate
13. Committee recommends greater public awareness of the right to independent
advocacy and on the benefits of early planning
14. The Committee recommends that consideration be given to the alternatives to
congregated settings and to ensure that these alternatives provide improved
and continuous care for those leaving congregated settings
15. The Committee recommends further consideration of the benefits of
mandatory reporting for adult safeguarding
(Joint Committee on Health, 2017:7-8)
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3.5

RELEVANT PRIMARY LEGISLATION PROPOSALS

3.5.1 The Vulnerable Persons Bill 2015 (Private Members’ Bill)
This Bill, was a Private Members Bill which was debated and passed Report Stage in
the Dáil in 2015, lapsed upon the recent dissolution of the 32nd Dáil. The last debate
on this Private Members’ Bill was on November 8th, 2015, where it was referred to
the Select Committee on Justice and Equality for Stage 3. However, it did not
proceed to a Stage 3 debate, i.e. Committee Stage. Therefore, a structured
evaluation of the Bill’s proposed provisions and their potential impacts was not
undertaken. No further progression has been noted.
The Vulnerable Persons Bill 2015 was designed to protect the financial autonomy of
vulnerable persons, specifically elderly people who may not have the mental or
physical capacity to guard against financial abuse. Elder financial abuse is
understood by the National Centre for the Protection of Older People as the
unauthorised and improper use of funds, property or any resources of an older
person. This may include theft, coercion, fraud, misuse of power of attorney and not
contributing to household costs where this was previously agreed.

3.5.2 Adult Safeguarding Bill 2017 (Private Members’ Bill)
This Bill, was a Private Members Bill which was debated and passed Report Stage in
the Seanad in 2017, lapsed upon the recent dissolution of the 32nd Dáil. The last
debate on this Private Members’ Bill was on April 5th, 2015, where it was referred to
Stage 3. However, it did not proceed to a Stage 3 debate, i.e. Committee Stage.
Therefore, a structured evaluation of the Bill’s proposed provisions and their potential
impacts was not undertaken. The research team acknowledge that while it was
initially approved by cross part sponsors, no further progression has been noted.
The Bill (although now lapsed) had been described as representing preliminary steps
in Ireland in creating bespoke legislation for the establishment of an Authority for
safeguarding vulnerable adults (HIQA & MHC, 2018a). The Private Members Bill
included a proposal to place a mandatory responsibility to report suspicions of abuse
of vulnerable adults and for this to be investigated.
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The ambit of the Bill was to make:
‘…further and better provision for the care and protection of adults who are
at risk, to establish the National Adult Safeguarding Authority, to require
certain persons to make reports to the National Adult Safeguarding
Authority in respect of adults at risk of abuse or harm in certain
circumstances and to provide for related matters’.
Proposals in the Bill also provided for mandatory reporting of abuse by certain
professionals and others when abuse has occurred or if there is a risk if abuse
occurring (Institute of Public Administration, 2017).

In October 2017, the Institute of Public Administration (IPA) published a discussion
paper funded by Senator Colette Kelleher. Senator Kelleher was the sponsor of the
Adult Safeguarding Bill 2017 (Private Members’ Bill), the provisions of which were
the subject of the commissioned IPA discussion paper. The focus of the discussion
paper was:
1. “To explore how Cosáint14 (sic.) might be established, including the
advantages and disadvantages of a range of institutional and governance
options.
2. To provide an overview of other organisational issues relevant to the
establishment of Cosáint (sic.).”
(IPA, 2017:2)

The IPA discussion paper’s conclusions suggested that within any oversight
safeguarding authority, there would need to be a close relationship between the
HSE, and it would need to be established as an independent body, with regional
branches and be supported by legislation. However, some concern was noted

14

Cosaint, as described in the Adult Safeguarding Bill (2017) (Private Members’ Bill)

was proposed to be a National Adult Safeguarding Authority.
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regarding the ability of an independent authority, who would be funded by
government, could have complete autonomy and devoid of a conflict of interest. It
was recognised that an independent authority would incur additional costs and care
would be needed in framing robust governance structures. Other alternatives
considered by the discussion paper were a merger with either the MHC, HIQA or the
Child and Family Agency (Tusla) although it was noted that such an expansion in
any agency would need careful review. Another option the IPA (2017) considered
was the conferring of additional powers to an existing body or bodies. Although this
would have the advantage of cost saving, there would be a dilution of responsibilities
and a lack of a single body with exclusive responsibility for safeguarding.

3.5.3 Heads of Bill on Deprivation of Liberty Safeguards
It was noted that there are gaps in terms of legislation and guidance related to
deprivation of liberty (Sage n.d.), particularly in the context of Ireland’s compliance
with both the European Conventions on Human Rights and the Convention on the
Rights of People with Disability (HIQA & MHC, 2018a). Liberty is considered a
fundamental human right. It was suggested that legislation should align with the
Assisted Decision-Making (Capacity) Act 2015 as well as the Mental Health Act 2001
(DOH, 2019b). The Legislation Programme Autumn Session 2019 stated that a
proposed amendment to the Assisted Decision-Making (Capacity) Act 2015 to
introduce Deprivation of Liberty Safeguards would serve ‘To provide legislative
clarity on the issue of deprivation of liberty in order to meet our obligations under
Article 14 of the UN Convention on the Rights of Persons with Disabilities.’ (Office of
the Government Chief Whip, 2019). It is also noted that the Heads of Bill were in
preparation (Office of the Government Chief Whip, 2019).
A submission to the Department of Health (2018b) by the HSE National Dementia
Office and the Alzheimer’s Society of Ireland provided a number of concerns and
recommendations for these proposed Deprivation of Liberty Safeguards. In the
submission, it stated that clarity was needed in deprivation of liberty legislation, both
in its scope and application and identification of application in various settings. The
HSE National Dementia Office recommend that in tandem with legislation, specific
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training relating to the new legislation must be developed as well as supporting
codes of practice (HSE National Dementia Office and the Alzheimer’s Society of
Ireland, 2018). People who are subject to deprivation of liberty must have access to
independent advocacy to enable the protection of rights. Other concerns relate to
how the individual’s voice is being heard in relation to admission or detention.
Community resources are deemed essential, particularly in the context that the
allocation of resources for older persons’ services is not seen as reflective of
enabling older people to remain at home (HSE National Dementia Office and the
Alzheimer’s Society of Ireland, 2018).
Kelly (2018) argues that new measures on deprivation of liberty should work to
safeguard liberty rather than allowing further deprivation. This evidence review also
highlights the risk that explicitly articulating a framework for deprivation of liberty
could legitimise it (Kelly, 2018).
Findings from the Report on the Public Consultation on the deprivation of liberty
safeguards recognise fundamental concerns as detailed below:
‘Respondents call for clarity on the ambit of the proposed legislative
provisions, including the settings and circumstances in which they will
apply. Respondents also recommend that the deprivation of liberty
safeguards should apply to wards of court, observing that their exclusion
from the legislation is not in compliance with the UNCRPD or the ECHR.’
(DOH, 2019b:199)

The articulation of deprivation of liberty safeguards (DoLS) is a complex issue (HIQA
& MHC, 2018a). As described earlier in Section 3.1.1, this is demonstrated in the
legal case of AC vs. Cork University Hospital, where a 96-year-old lady was detained
against her will (allegedly) and the wishes of her adult children. Ultimately, the
Supreme Court judgment pointed to the continuance of an individual’s Constitutional
rights, including the right to liberty, when decision-making capacity is in question and
that their wishes cannot be disregarded.
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Initially the High Court granted a wardship application. However, this was overturned
by the Court of Appeal which held that her detention represented a breach of her
Constitutional right to liberty, emphasising the need for the Oireachtas to progress
legislation in deprivation of liberty (Condell, 2019). The matter was then appealed to
the Supreme Court, which provided judgement on Oct 17th, 2019.
In this context, there is a right for adults at risk to have their voice heard via a legal
representative or an advocate and in the event that there is a risk from a third party,
then legal measures need to be directed towards them rather than the vulnerable
person. With regard to wardship, there was concern over the lack of definition of
unsound mind and incapable of managing their affairs, while the focus should be the
functional approach, acknowledging the reality of fluctuation in capacity. While it was
recognised that hospitals have a duty of care, this should not be conflated with the
assumption of parens patriae with regard to a right to be a substitute decision maker
nor to detain the individual. In such complex cases, the court’s opinion can be
sought, but within a reasonable time period (Condell, 2019) which concurs with
observations in the Deprivation of Liberty Safeguard Proposals: Report on the Public
Consultation (DOH, 2019b). A further observation was the lack of legal aid to ensure
the protection of the individual’s interests, particularly when the high stake of liberty
is at risk (Law Society Gazette, 2020).

3.5.4 Law Reform Commission consultative Issues Paper 2019
In 2019, within the fifth programme of law reform the Law Reform Commission
published a consultative issues paper entitled, “Issues Paper: A Regulatory
Framework for Adult Safeguarding”. The LRC (2019a) explains that
“the purpose of an issues paper is not to present any settled view of the
Commission but rather to set out an analysis of issues that the Commission
considers arise in a particular law reform project, together with questions
intended to assist readers to express views or make suggestions on those
issues”
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Citations from the issues paper in this evidence review should be understood in that
context15. The need for an appropriate statutory framework for safeguarding adults at
risk was recognised by the Government as detailed below:
‘In a Seanad debate on a Private Member’s Bill, the Adult Safeguarding Bill
2017, the Minister for Health stated that the Government agreed that there
was a need for an appropriate statutory framework for the safeguarding of
vulnerable or at-risk adults. The Department of Health and a number of
other bodies also made detailed submissions requesting the Commission
to include this matter in the Fifth Programme’.
(Law Reform Commission, 2019b: 4)

The paper included a consideration of new proposed powers of existing or other
regulatory and oversight bodies on health matters, the Central Bank on financial
matters as well as the Department of Employment Affairs and Social Protection on
issues relevant to social welfare. Other foci included power of entry and inspection,
access to sensitive data and various other powers (LRC, 2019b: 4).
This consultative issues paper discusses the rights-based principles within the
Assisted Decision-Making (Capacity) Act 2015 and suggests that key elements of a
regulatory framework for adult safeguarding are that it should:
•

‘be rights-based, ensuring an appropriate balance between empowerment
and protection;

15

It is important to note that issues papers are not prescriptive or based on

supporting particular recommendations, but simply provide information on topics to
inform further deliberation. The Law Reforrm Commission’s (2019a) Adult
Safeguarding issues paper provides for a series of questions, based on discussed
topics, to inform consultees’ responses.
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•

be aimed at preventing, and protecting against, all form of abuse,
including physical, psychological and financial abuse; and

•

actively promote, supervise and enforce a culture of high standards of
behaviour and care.’

Another central argument for improved safeguarding structures was the need for
additional regulatory oversight particularly related to the Central Bank (financial
matters), and the Department of Employment Affairs and Social Protection for social
welfare matters (LRC, 2019a) as well as having statutory protective structures
(McCoy, 2016; Oireachtas Committee on the Future of Healthcare, 2017). Thus, the
legislative and policy direction is taking a proactive stance, transforming ‘from abuse
and vulnerability to a narrative of capacity and empowerment’ (LRC, 2019a:6).
The Law Reform Commission consultative Issues Paper examined eleven issues:
•

Values and principles underpinning adult safeguarding

•

Defining key terms for adult safeguarding

•

Physical, sexual, discriminatory and psychological abuse, neglect and deprivation
of liberty

•

Financial abuse

•

What body or bodies should have responsibility for the regulation of adult
safeguarding?

•

Powers of entry and inspection

•

Safeguarding investigative powers

•

Reporting

•

Independent advocacy

•

Access to sensitive data and information sharing

•

Multi-agency collaboration

Some of these issues have been presented in other sections of this chapter and the
chapters detailing the context of safeguarding in other jurisdictions. The areas
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related to financial abuse have been given particular attention by the Law Reform
Commission in its consultative Issues Paper (LRC, 2019a). In considering potential
responses to financial abuse, a potentially beneficial system would include reporting
suspected cases under the protection of law, similar to the provisions in the
Protected Disclosures Act 2014 and a generic code of financial protection from the
Central Bank.
The Law Reform Commission’s consultative Issues Paper (2019a) describes
difficulties in current powers of healthcare professionals when they are unable to
access the adult at risk. It presents relevant issues for further discussion in the
context of Irish safeguarding related to power of entry or power of entry and
inspection. The advantages and disadvantages considered in relation to creating a
specific legal power of entry included:
•

Arguments against include the lack of proof that it would be beneficial, the need
for a community based approach and prevention, the conflict of social worker
support roles with power of entry as well as the view that social worker skills
should overcome access issue, creating an increasing risk for the person,
disproportionate interference with the rights of the adult, application of a multiagency approach.

•

Arguments to support access include the ability to bypass a third party who may
be preventing access, gaining access when the adult is unable to consent to
entry, preventing abusive situations from escalation, the lack of effective
alternative legal powers, social workers fear of taking action in case of unlawful
basis, enables an opportunity to offer timely information and advice, being a
deterrent to offending and that the lack of power of entry is costly (LRC, 2019a).

The issue of mandatory reporting was also identified in the consultative Issues Paper
with the observation that currently permissive reporting, that is reporting based on
professional or personal judgment and a duty of care, is standard in Ireland (LRC,
2019a). Mandatory reporting was proposed in the Adult Safeguarding Bill 2017
(Private Members’ Bill). The Oireachtas Joint Committee on Health (2017) noted that
mandatory reporting was recognised as a mechanism that merited further
consideration, although some doubt was cast over its potential effectiveness.
163 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

Although there is provision in the Criminal Justice (Withholding of Information on
Offences against Children and Vulnerable Persons) Act 2012, the Law Reform
Commission consultative Issues Paper (2019a) note that the 2012 Act does not
cover certain offences, such as acts of omission or neglect, financial abuse, and
psychological abuse. Arguments to support the introduction of mandatory reporting
include increased detection and increased safety for adults at risk as well as greater
awareness and understanding of abuse and neglect (Donnelly & O’Brien, 2019)16. In
providing a background for further discussion, the consultative issues paper (LRC,
2019a) considers four options for mandatory reporting. Careful consideration is
required to choose which might suit the Irish environment or if mandatory reporting is
desirable as a safeguarding instrument. Equally, any model needs to have a rightsbased approach in the context of dignity and respect. The DOH advised that the
experience of mandatory reporting for minors provided by the Children First Act 2015
should be reviewed before any decision on mandatory reporting for adults at risk is
decided (Spillane, 2017).
Another issue presented for deliberation by the Law Reform Commission
consultative Issues Paper (2019a) related to access to sensitive data and
information sharing. Many reports point to the challenges in sharing information in
relation to concern of a breach of confidentiality and privacy (Phelan et al., 2018).
This leads to blurred lines on the responsibility and authority to share information
when balancing rights of privacy and prevention of harm (LRC, 2019a). The Criminal
Justice (Withholding of Information on Offences against Children and Vulnerable
Persons) Act 2012 mandates disclosure of information related to a prescribed
offence.
In addition, the Data Protection Act 1988 provides for information sharing when it is:

16

Note: The sponsor of the Adult Safeguarding Bill 2017 (Private Members’ Bill),

Senator Colette Kelleher, also commissioned and funded the supporting peer
reviewed publication (Donnelly, S. and O'Brien, M. (2019) Falling Through the
Cracks: The case for change).
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“…required for the purpose of preventing, detecting or investigating
offences, apprehending or prosecuting offender”.
The 2012 Act also states that processing restrictions of personal data are waived if:
“…required urgently to prevent injury or other damage to the health of a
person or serious loss of or damage to property".

Similar provisions are noted in the Data Protection Act 2018 with regard to
processing data for purposes other than what it was collected for. In this context,
data related to the prevention, identification, investigation or prosecution of criminal
offences may be processed. The Law Reform Commission Issues Paper (2019a)
notes the relevance of the Act’s ‘special categories of personal data’ for adult
safeguarding, particularly as health is included under the exemptions. In addition to
the National Vetting Bureau (Children and Vulnerable Persons) Act 2012, the more
recent Data Sharing and Governance Act 2019 allows for the sharing of information
between public bodies, under particular circumstances, and the establishment of a
Data Governance Board.
The final issue reviewed by the Law Reform Commission Issues Paper (2019a)
relates to multi-agency collaboration. As safeguarding adults at risk is a multi-faceted
and complex issue transcending one sector, the Issues Paper discusses prevention
and intervention through collaborative approaches. Potential methods of enhancing
collaboration are presented for further deliberation and include the possible
establishment of an independent regulatory body or, alternatively giving additional
inter-sectoral oversight powers to existing bodies. The Issues Paper presents
Safeguarding Ireland, the joint protocol between the Child and Family Agency and
the HSE (on how children in care access can disability services once they turn 18
years of age), and the HSE multiagency safeguarding structures as models of how
inter-sectoral collaboration can work.
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3.6

STANDARDS, GUIDANCE AND POLICIES

3.6.1 Approved National Standards for Adult Safeguarding: HIQA and MHC
Joint National Standards for Adult Safeguarding were formally approved by the
Minister for Health in September 2019 and subsequently published. The approved
Standards (HIQA and MHC, 2019) recognise the complexity of adult at risk
situations, and the fact that any adult may be at risk due to experiences, health or
context and that this risk can fluctuate and be temporary or permanent.
In May 2018, HIQA and the MHC (2018a) published a background document to
support the development of the approved National Standards for Adult Safeguarding
(2019). The background document presents a review of safeguarding in Ireland and
six other jurisdictions:
•

Northern Ireland

•

Scotland

•

England

•

Wales

•

Canada

•

Australia

The background document is an important resource for the present review and its
findings are presented under the relevant sections and jurisdictions contained in this
review.
The HIQA and MHC (2018a) report notes that several relevant approved national
standards include a focus on safeguarding standards. These are:
•

National Standards for Safer Better Healthcare (HIQA, 2012)

•

National Standards for Residential Care Settings for Older People in Ireland
(HIQA, 2016a)

•

National Standards for Residential Services for Children Adults with Disabilities
(HIQA, 2013)

•

National Standards for Safer Better Maternity Services (HIQA, 2016b)
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The background document formed the evidence base for the HIQA and MHC
(2018a) Draft National Standards for Adult Safeguarding for public consultation. The
draft Standards were developed following consultation with an advisory group, an
awareness campaign seminar and 16 focus groups with people who use health and
social care services and staff.
The approved Standards set out the following definitions:
Abuse is defined as:
‘…a single or repeated act or omission, which violates a person’s human
rights or causes harm or distress to the person.’
(HIQA & MHC, 2019:15)

An adult at risk is defined as:
‘…a person who is aged 18 years or older who needs help to protect
themselves from harm at a particular time. A distinction should be made
between an adult who is unable to safeguard him or herself, and one who
is deemed to have the skill, means or opportunity to keep him or herself
safe, but chooses not to do so.’
(HIQA & MHC, 2019:15)
Safeguarding is defined as:
‘…measures that are put in place to reduce the risk of harm, promote and
protect people’s human rights and their health and wellbeing, and
empowering people to protect themselves. Safeguarding is fundamental to
high-quality health and social care.’
(HIQA & MHC, 2019:15)
A fundamental advantage of the Standards is that regardless of health or social care
setting, its principles and regulation regarding safeguarding are the same. This
provides a common understanding of safeguarding and the expectations for a rightsbased approach which includes both a preventative focus and an intervention focus.
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The need for transparency and communication is also a key element of the
safeguarding standards. There are six key principles which underpin the approved
Standards (HIQA & MHC, 2019:9-10).
•

Empowerment — people are empowered to protect themselves from the risk of
harm and to direct how they live their lives on a day-to-day basis according to
their will and preferences. This requires people having access to the right
information in a way they can understand, making decisions about their lives and
being supported to engage in shared decision-making about the care and support
they receive.

•

A rights-based approach — people’s rights should be promoted and protected
by health and social care services. These include the right to autonomy, to be
treated with dignity and respect, to be treated in an equal and non-discriminatory
manner, to make informed choices, the right to privacy and the right to safety. A
rights-based approach is grounded in human rights and equality law.

•

Proportionality — staff working in health and social care services should take
proportionate action which is the least intrusive response appropriate to the risk
presented and takes account of the person’s will and preferences.

•

Prevention — it is the responsibility of health and social care services to take
action before harm occurs. Preventative action includes care, support and
interventions designed to promote the safety, wellbeing and rights of adults.

•

Partnership — effective safeguarding requires working in partnership, that is,
health and social care services and the person using the service, their nominated
person and professionals and agencies working together to recognise the
potential for, and to prevent, harm.

•

Accountability — health and social care services are accountable for the care
and support they deliver and for safeguarding people using their services. This
requires transparency in the ways in which safeguarding concerns are responded
to and managed.

These principles are similar to those outlined later in the Law Reform Commission
Issues Paper on adult safeguarding (LRC, 2019a), but the Law Reform Commission
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also presents the idea of integration and inter-sector collaboration so that it may be
considered in the development of future legislation. The HIQA and MHC Standards
(approved by the Minister for Health in September 2019) are positioned under eight
themes which have been developed into a framework by HIQA and used in previous
publications. These themes encompass quality and safety as well as service
capability and capacity and contain a total of fourteen associated, required
standards. The themes are set out in Table 12.
Table 12: Themes for HIQA and MHC Standards
Theme

Standard

Person-

1.1. Each person’s rights are recognised and promoted.

centred care

1.2. Each person is supported to engage in shared decision-

and support

making to reduce their risk of harm and promote their rights,
health and well-being.

Effective

2.1. The service effectively plans and delivers care and support to

care and

reduce the risk of harm and promote each person’s rights,

support

health and wellbeing.
2.2. Each person experiences integrated care and support which
is coordinated effectively within and between services to
reduce the risk of harm and to promote their rights, health and
well-being.

Safe care
and support

3.1. The service strives to protect each person from risk of harm
and to promote their safety and welfare.
3.2. Safeguarding concerns are effectively identified and managed
and outcomes inform future practice.

Health,

4.1. Each person is supported to develop the skills to protect and

wellbeing

promote their own physical, mental, emotional and social

and

health and wellbeing and protect themselves from harm.

development
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Leadership,

5.1. The service has effective leadership, governance and

governance

management arrangements in place with clear lines of

and

accountability to reduce the risk of harm and to promote the

management

rights, health and wellbeing of each person.
5.2. The service strives to continually improve the quality of the
care and support it provides to reduce the risk of harm and to
promote the rights, health and wellbeing of each person.

Responsive
workforce

6.1. The service plans to organise and manage the workforce to
reduce the risk of harm and to promote the rights, health and
wellbeing of each person.

Use of
resources
Use of
information

7.1. Resources are used efficiently to reduce the risk of harm and
promote the rights, health and wellbeing of each person.
8.1. Information is used efficiently to reduce the risk of harm and
promote the rights, health and wellbeing of each person.
8.2. The service shares information appropriately to keep people
safe.

Each standard is supported by the setting out of a number of features which
demonstrate how services can meet the standard. The policy also incorporates a
plain English explanation for service users in terms of how they should experience
the safeguarding standard.
Theme 3 of the ‘National Standards for Residential Care Settings for Older People in
Ireland’ (HIQA, 2016a) states the responsibility to safeguard in such settings for
older people. Standard 3.1 states:
‘Each resident is safeguarded from abuse and neglect and their safety and
welfare is promoted.’
(HIQA, 2016a: 47)
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The standards state the right to be free from abuse and neglect and takes an
empowering approach to ensuring residents are aware of these rights and to
maximise communication. Abuse and neglect policies should describe:
•

The mechanisms for residents and staff to report concerns and or allegations of
abuse

•

How the residential service responds to concerns and or allegations of abuse

•

The arrangements for assessment and reporting of concerns and or allegations
of abuse to statutory agencies including the HSE (for HSE funded agencies), the
HIQA, An Garda Sio
́ chána and relevant professional regulatory bodies

•

How residents are supported and facilitated to take their concerns directly to an
external agency should they so wish.
(HIQA, 2016a: 47)

In addition, under theme 7 (responsive workforce), standard 7.4 specifies that
‘training is provided to staff to improve outcomes for all residents’, there is a specific
safeguarding training requirement in older people’s residential care:
‘All staff receive ongoing training in the prevention, detection and reporting
of abuse and their requirement to report abuse, as outlined in legislation
and national policies. Training is up-to-date and facilitated by an
appropriately qualified person.’
(HIQA, 2016a: 75)
In residential services for adults with disabilities, under theme 3 (safe services),
standard 3.1 of the HIQA National Standards for Residential Services for Children
and Adults with Disabilities (2013) states that ‘each person is protected from abuse
and neglect and their safety and welfare is promoted’. Services for adults with
disabilities are required to ensure protection for abuse and neglect and that their
safety and welfare are promoted, and residents have:
‘…access to advocates and/or legal advice in any situation where it
appears they are subject to any form of financial abuse by a third party.’
(HIQA, 2013: 80)
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Staff training is also mandated under theme 7 (responsive workforce), standard 7.4,
which requires that ‘training is provided to staff to improve outcomes for people living
in the residential service’.
‘All staff receive ongoing training in the prevention, detection and reporting
of abuse and their requirement to report abuse, as outlined in legislation
and national policies.’
(HIQA, 2013: 103)

3.6.2 HIQA Guidance on Human Rights Approach
HIQA, in collaboration with Safeguarding Ireland, produced a best practice Guidance
on a Human Rights-based Approach in Health and Social Care Services (HIQA &
Safeguarding Ireland, 2019). This provides a framework for care delivery and aligns
with professional and legal obligations and standards, promoting person
centredness.
The Regulation Directorate within HIQA is responsible for four distinct regulatory
areas:
1. Designated centres for older person care
2. Designated centres for people with disability
3. Healthcare services
4. Children’s services
Within the delivery of services, there are three types of inspections:
•

Registration inspections: To assess eligibility to enter the register. Registration
is normally granted for three years.

•

Monitoring inspections: To evaluate ongoing compliance to regulations

•

Thematic inspections: To examine specific areas of care
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These inspections are supported by local organisational policies for staff and
volunteers in safeguarding children and vulnerable adults. For example, guidance
from Fighting words (2019), an organisation which supports creative writing for
children and adults, points to a code of adult protection being underpinned by the
principles of:
•

Citizenship

•

Person-centredness

•

Empowerment

•

Self-directedness

•

Safeguarding best interest

The HIQA and MHC (2018a) report notes, inter alia, that the Health Information and
Quality Authority (2016c) Supporting People’s Autonomy guidance document is
relevant to adult safeguarding. In 2019, HIQA, in collaboration with Safeguarding
Ireland (see Section 3.3.8), produced a decision-making framework for a human
rights-based approach which aligns with the European Convention on Human Rights
Act 2003. This centres on FREDA principles in Table 13. HIQA gives practice-based
examples of how each principle can be articulated through case study examples.
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Table 13: The Principles of a Human Rights Approach
Principle
Fairness

Application
Decisions are made with the person at the centre. The person’s
views are sought and listened to. Any infringement of human rights
must be legally justified, and any intervention based on the least
restrictive, proportionate alternative

Respect

An unbiased approach to the person and their value system.

Equality

Equal opportunities and equal treatment devoid of any bias.

Dignity

Being treated with compassion and respect at all times which
promotes self-esteem and self-respect.

Autonomy Recognising the intrinsic value of self-determination and the right to
make informed choice. Supporting the person and authentic
communication are key.

The decision-making flow chart was initially developed by the British Institute of
Human Rights and adopted for Irish use (HIQA & Safeguarding Ireland, 2019).
Practitioners are enabled to consider a human rights approach by asking six
questions as detailed in Figure 5.

174 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

Figure 5: Decision-making Flowchart
Source: HIQA & Safeguarding Ireland (2019). Guidance on a Human Rights-based
Approach in Health and Social Care Services. 2019:68-69.

Two further relevant publications have been released by HIQA on the issue of
restrictive practices. These build on the 2011 Department of Health’s national policy,
‘Towards a Restraint Free Environment in Nursing Homes’, on restrictive practices.
One HIQA document is a guidance document focused on disability care services
(2019b) and the second is an overview report based on older person care services
(2019d). The definition of restrictive practice is drawn from the Health Act 2007 (Care
and Welfare of Residents in Designated Centres for Older People) Regulations
2013.
‘…means the intentional restriction of a person’s voluntary movement or
behaviour.’
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Restraint in these documents is defined under both physical restraint and
environmental restraint17. While the goal of policy and practice is to foster a restraint
free environment, it is acknowledged that restraint may be necessary in extreme
circumstances, when there is a real and substantive risk to the person and the risk
cannot be addressed by non-restrictive measures. HIQA (2019c, 2019d) promotes
positive risk taking, identifying the need to balance potential risk and potential
advantage and take precautions to minimise the risk while supporting the person. To
guide care providers in the promotion of a restraint free environment, HIQA’s (2019c)
“Guidance on promoting a care environment that is free from restrictive practice:
Older People’s Services” points to the need for a regularly updated policy which
should include procedures for assessment, consent, monitoring, recording and
review. Staff training is considered fundamental in terms of managing the event and
acceptable response strategies. Guidance is structured under six HIQA themes with
associated standards: leadership, governance and management, use of resources,
responsive workforce, use of information, person centred care and support, effective
services, safe services and health and wellbeing. HIQA also provides examples to
demonstrate how the guidance works in practice.

3.6.3 National Disability Inclusion Strategy
The National Disability Inclusion Strategy (Department of Justice and Equality, 2017)
is an important aspect of the promotion of a safeguarding approach for people with
disabilities which, inter alia, reaffirms the Government policy that mainstream public
services include and serve people with disabilities. This is underpinned by the
Disability Act 2005. Accordingly, a wide range of government departments are
included in the strategy, and mainstream as well as dedicated disability services are
incorporated. There are eight target domains of the strategy which include a total of
114 actions identifying both the responsible body and the timeframe. These domains
are:

17

Chemical restraint is not included in the HIQA publications on restraint.
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•

Equality and choice

•

Joined up polices and public services

•

Education

•

Employment

•

Health and well being

•

Person centred disability services

•

Living in the community

•

Transport and accessible places

The equality and choice domain includes the establishment of the Decision Support
Service within the Mental Health Commission, the implementation of the Assisted
Decision-Making (Capacity) Act 2015 and developing codes of practice and training.
In addition, under this domain is the action of ‘People with disability are treated with
dignity and respect and are free from all forms of abuse’ (Department of Justice and
Equality, 2017:13). A review of progress in the implementation of the actions was
undertaken by the National Disability Authority (NDA) which is the relevant
independent national statutory authority, established under the aegis of the
Department of Justice and Equality (National Disability Authority Act 1999). This
review noted many advances in the strategy’s actions (NDA, 2019). However, the
NDA noted that work was needed related to more effective cross department
working, review of the Mental Health Act 2001 for compliance with the United
Nations Convention on Human Rights (1948), the implementation of Vision for
Change, development of the Deprivation of Liberty Bill, progression of the policy of
de-congregation and the appropriation of suitable housing, and the focus on ‘family
first’ approach in multi-disciplinary teams (NDA, 2019).
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3.7

SECTORAL ROLES AND RESPONSIBILITIES

While there have been significant advances in safeguarding at a structural,
legislative and policy level, there is a need for effective communication within and
between services when managing safeguarding concerns and the need for services,
organisations and agencies to work together and share information as needed (HIQA
& MHC, 2018a). As safeguarding issues transcend health and social care, the
engagement of such agencies has evolved as the preferred model of adult
safeguarding in other countries (HIQA & MHC, 2018a). Safeguarding, for example,
can involve a crime being committed, thus the input and expertise of both the legal
and police services can enable a timely and appropriate response to case
management. Reinforcing both professional and the public responsibility in reporting
safeguarding and promoting greater awareness within communities, services and
other environments where adults at risk live, work and other environments they
engage with is viewed as a viable way to improve safeguarding. For instance, within
a working environment, whistleblowing is an important element of identifying poor
practices which may result in safeguarding issues (HIQA & MHC, 2018a) and
protected disclosure is fundamental to enhance both prevention and early
intervention (Protected Disclosures Act 2014).
In addition, the pursuit of a rights-based approach maps to Ireland’s Constitutional
rights as well as complying with the United Nations Universal Declaration on Human
Rights (UN, 1948), Convention on the Rights of Persons with Disabilities (UN,
2006a) (ratified by Ireland in 2018), and the Istanbul Convention on preventing and
combating violence against women and domestic violence (Council of Europe, 2011)
(ratified by Ireland in 2019). As such, a thorough understanding of issues such as
equity, a functional approach to capacity, the concepts of autonomy, selfdetermination and informed consent as well as facilitating positive risk are important.
Other agencies which are important stakeholders in safeguarding are voluntary
agencies, the DEASP, financial institutions, the DOH, the NPSO (DOH) and the
State Claims Agency (in the context of the National Incident Management System)
and the regulatory bodies (HIQA & MHC) and the HSE National Independent Review
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Panel. These can all offer important inputs into comprehensive safeguarding policy,
planning and quality assurance.
Another area of focus is the continued work in raising awareness with staff and
training in safeguarding. Evidence shows this is fundamental to prevention, early
identification and responsive systems as well as generating cultures of protected
disclosure. Safeguarding should be firmly entrenched in professional education and
continuous professional development (HIQA & MHC, 2018a).
Any information available of sectoral and cross sectoral roles from within this chapter
has been used to populate Table 14.
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Table 14. Sectoral and Cross sectoral roles and responsibilities in Ireland.

Ireland
No sector is assigned an overall coordinating role in relation to all aspects of adult safeguarding

Who Leads the
Coordination
Cross
Sectoral
Activities
Who leads on
what
Specific Role of
Health and Social
Care Sector

Health and social care

180 | P a g e

The justice and equality sector leads coordination, across all relevant sectors, of
• Vetting (by An Garda Síochána) of staff and volunteer suitability to carry out work with
vulnerable adults (or children);
• Assisted decision-making (capacity) legislation and policy (see also “Health and social care”
below);
• Prevention of domestic, sexual and gender-based violence;
• Policies on rights and non-discrimination (including equal status legislation and
implementation of the National Disability Inclusion Strategy).
•
•

See lead coordination roles above

State Claims Agency (under the aegis of the Department of Finance) has a lead role in
coordinating the National Incident Management System across all sectors
The HSE’s Safeguarding and Protection Teams (SPTs) provide advice for health and social
care professionals and the wider community. The HSE SPTs may liaise and collaborate with
other relevant sectors as appropriate in relation to reported abuse concerns in the wider
community.
• The Department of Health (DOH) has policy oversight in relation to adult safeguarding in
the healthcare and social care sector. The DOH’s National Patient Safety Office has policy
and oversight roles in relation to:
o Patient safety
o Patient advocacy
• Regulation of healthcare and social care services by the Health Information and Quality
Authority (HIQA).

Evidence review to inform development of a national policy on adult safeguarding in the health and social care sector

•

In common with other sectors, the health and social care sector must comply with relevant
vetting requirements and relevant activities under the National Disability Inclusion Strategy.

Health Service Executive (HSE)
•

The HSE National Safeguarding Office (part of HSE’s Quality and Patient Safety pillar)
leads on HSE operational policy development and staff awareness and training and
produces annual reports on the adult safeguarding work of the HSE Safeguarding and
Protection Teams (SPTs) and related data.
• HSE Safeguarding and Protection Teams (SPTs), located in each of the HSE’s 9
Community Healthcare Organisations (chaired by the Heads of Social Care who are also
responsible for policy and procedures’ implementation within their catchment areas)
o Led by Principal Social workers
o Staffed by social worker team leaders and social workers
o Approx. 70 social worker staff members supported by admin staff
Approx. 1,700 designated safeguarding officers who have additional safeguarding training
and are typically in a managerial or supervisory role across the country who provide supports
to adults who may be vulnerable
o Responsible for receiving concerns or allegations of abuse, ensuring the appropriate
manager is informed and necessary actions are identified and implemented.
• Responsible for reporting and the submission of the initial screening form to the HSE SPT.
• HSE National Independent Review Panel: undertakes reviews of serious cases within the
disability services and prepares reports and service improvement recommendations for the
HSE and has a direct reporting relationship to the HSE Risk Committee
• HSE Office of the Confidential Recipient: function is to give a confidential avenue to older
people and people with a disability to raise complaints
Health Information and Quality Authority
•
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Statutory regulatory body for healthcare and social care in Ireland.
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•

Reports to the Minister for Health (and, in relation to children’s services, to the Minister for
Children and Youth Affairs)

Mental Health Commission (MHC)
•
•

•

Any abuse that is substantiated must be addressed and individual staff member(s) may be
referred to An Garda Síochána and/or a professional regulatory body.

•

Gardai have an explicit objective in the Garda Síochána Act (Section 7 (1)) for protecting life
and property and vindicating human right of individuals.

•

While not having an explicit “prevention of harm” function in legislation, Gardai regularly
deal with issues affecting “the most vulnerable members of society – those who are unable to
protect themselves from coming to harm or suffering exploitation’ (Commission on the Future
of Policing in Ireland, 2018: 12).

•

National Vetting Bureau was established under the remit of An Garda Síochána and
provides a statutory requirement to screen persons for criminal convictions or specified
information (within or outside the state) which may be relevant to the applicant’s suitability to
carry out work with vulnerable adults (or children)

Police / Justice
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Responsibility for the operation of the provisions of the Assisted Decision-Making (Capacity)
Act 2015 is assigned to the Decision Support Service, which has been established within the
MHC (see also “Who Leads the Coordination” above)”
Responsible for the inspection and regulation of mental health facilities
o MHC is required to have the admission order/renewal order reviewed by a tribunal.
Tribunals have three members: a consultant psychiatrist, an experienced
practicing barrister or solicitor (chair) and a lay person.
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•

In the rights area, the Department of Justice and Equality has policy oversight in relation
to assisted decision-making (capacity) structures, equal status and anti-discrimination
framework, implementation of the disability inclusion strategy, etc

•

The Department of Finance has policy oversight in relation to regulation of the banking /
financial sector etc

•

Banking policy regarding vulnerable customers is informed by the Consumer Protection
Code (Central Bank of Ireland, 2012) which articulates a ‘duty of care’ approach for financial
institutions in relation to this population.

•

The Banking and Payments Federation of Ireland (BPFI) has taken a proactive approach
to safeguarding finances.

•

The Department of Communications, Climate Action and Environment has policy
oversight regarding Post Offices’ financial safeguarding role

•

The Department of Finance has policy oversight in relation to regulation of the banking /
financial sector etc

•

The Department of Employment Affairs and Social Protection (DEASP) has procedures
and processes for acting on reports it receives of alleged abuse of pension/benefit recipients.
Investigations of alleged abuse are coordinated by a nominated DEASP officer. The DEASP
has a policy role in relation to safeguarding recipients of social welfare from financial abuse
and welfare fraud.

•

A DEASP Working Group on Agents and Safeguarding Vulnerable Adults examines and
makes recommendations on procedures and processes for appointing agents for social
welfare payments; reviewing agent arrangements and legislation; dealing with complaints
regarding named agents and raising staff awareness

Equality / Rights

Financial Sector

Welfare / Social Protection
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Local Authorities

Other
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•

The Department of Housing, Planning and Local Government has an overarching policy
role in relation to promoting well-being and quality of life of citizens and communities

•

Role of local authority social workers in relation to vulnerable homeless adults and
residents of local authority housing

•

Complaints can be made to a particular professional's regulatory body

•

Voluntary organisations are also important stakeholders in safeguarding. These can all
offer important inputs into comprehensive safeguarding policy, planning and quality
assurance. Key stakeholders include Safeguarding Ireland, an independent registered
lobbying group and charity
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3.8

INTERVENTIONS

Interventions related to safeguarding in Ireland include:
1) Referral and case management (which depends on the sector involved)
2) Referral to An Garda Síochána where there is a suspicion of a crime being
committed – see Sections 3.3.3, 3.4.4, 3.4.9, 3.4.10, 3.4.13 and 3.7 (Table
14).
3) Criminal prosecution within the courts which can directly link to the activities of
An Garda Síochána above
4) Power of the DEASP to change someone’s welfare payment agent – see
Section 3.7 (Table 14)
5) Wardship – see Section 3.4.12
6) Professional regulation / fitness to practice disciplinary frameworks across
various sectors (see Section 3.4.5) which provide for the application of
procedures in relation to (inter alia):
a. The giving of evidence by “vulnerable persons” (adults with a disorder
of the mind or an intellectual disability or a physical impairment or a
level of physical disability which restricts their capacity to guard
themselves against harm or results in their needing assistance with
daily living activities),
b. The need for inquiry reports to include assessment of any risk that a
vulnerable adult may be harmed
c. Applying for vetting disclosures in certain circumstances including
where there is a bona fide concern regarding potential harm to a
vulnerable adult
d. Acting upon information in a vetting disclosure where a registered
teacher has been convicted of certain offences
7) Powers of various regulators, for example Central Bank (Finance sector),
HIQA (Health sector) or Tusla (Children and Family services) to deregister a
service or refuse or apply conditions to registration
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3.9

ECONOMIC IMPACTS

There is a scarcity of published evidence or grey literature on resource impacts/unit
cost/costs for safeguarding adults at risk within the scope of this review. It is this
research team’s opinion that this is primarily due to a lack of published research on
this topic, with only two minor references revealed in the IPA (2017) review
commissioned by Senator Collette in connection with the development of the Adult
Safeguarding Bill 2017 (Private Members’ Bill):
•

It was recognised that an independent authority to coordinate adult
safeguarding activities would incur additional costs

•

In considering conferring additional powers to an existing body or bodies it
was noted that although this would have the advantage of cost saving, there
would be a dilution of responsibilities and a lack of a single body with
exclusive responsibility for safeguarding
IPA (2017)

The research team makes a reasonable assumption that agencies and jurisdictions
implementing adult safeguarding systems or processes must have assigned
resources and budget to achieve their goals (whether through reallocation of current
resources or through accessing additional resources). However, this information
(type of resources, unit cost, overall budget impact) was not available for analysis
within the scope of this review.
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3.10 TRAINING AND DEVELOPMENT
Within the scope of this review (the limitations of which are described in Section
1.2.5)18, there is an absence of any published evidence or grey literature within
Ireland which empirically assesses specific training and development and
development methodologies for staff, professions, and organisations that deal with
adults safeguarding as part of professional training (including training requirements,
delivery methods, information initiatives, undergraduate, graduate or Continuing
Professional Development courses) for health and social care professionals.
That said, it is the opinion of this research team that training and development of
staff involved in adult safeguarding may improve the implementation of any chosen
system.

18

Outside the scope of this review, the research team are aware of two studies

focusing on training and education. Fealy et al. (2014) examined the suitability and
sustainability of the HSE’s elder abuse programme. One objective was to measure
the programme’s effectiveness of the training in enhancing the ability to recognise
possible abusive caregiving strategies. Another study by Day et al. (2010) evaluated
an interdisciplinary elder abuse and neglect programme and demonstrated increased
awareness and value of inter-disciplinary learning to underpin a critical case
approach.
187 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

CHAPTER 4 – ADULT SAFEGUARDING STRUCTURES AND
MODELS IN NORTHERN IRELAND
4.1

INTRODUCTION

4.1.1 Origins
This section examines the safeguarding structures in Northern Ireland (NI). It
provides a review of Northern Ireland drawing from the literature and findings from
three recent publications (Donnelly et al., 2017; HIQA & MHC, 2018a; Law Reform
Commission consultative Issues Paper, 2019a). In addition, literature identified in the
period between 2017-2019 has been incorporated into the chapter. This literature
includes the database search, the grey literature search and the literature extracted
through a snowball literature search.
The establishment of an adult safeguarding framework for vulnerable adults in
Northern Ireland can be traced back to 2006 (Carter Anand, 2014). Safeguarding
Vulnerable Adults: Regional Adult Protection Policy and Procedural Guidance
(NHSSB, 2006) provided direction on how to implement procedures, based on best
practice, in safeguarding adults. In this policy, a vulnerable person was referred to
as:
‘A person aged 18 years or over who is, or may be, in need of community
care services or is resident in a continuing care facility; by reason of mental
or other disability, age or illness; who is, or may be; unable to take care of
him or herself or unable to protect him or herself against significant harm or
exploitation.’
(NHSSB, 2006:3)
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In a further publication, this definition was reiterated with the qualification that
vulnerability could be:
‘…because he or she has a mental health problem, a disability, a sensory
impairment, is old and frail, or has some form of illness. Because of his or
her vulnerability, the individual may be in receipt of a care service in his or
her own home, in the community or be resident in a residential care home,
nursing home of institutional setting.’
(Northern Ireland Office and NI DHSSPS, 2009:3)
A notable incident which contributed to the development of the current Northern
Ireland Adult Safeguarding systems was Muckamore Abbey. Muckamore Abbey was
a care centre for people with psychiatric illness and severe intellectual disability
where police have identified 1,500 crimes (through camera footage) (physical and
mental abuse) against people in the psychiatric care unit over six months in 20172018. This is the largest adult safeguarding case taken on by the Police Service of
Northern Ireland (PSNI) and led to 40 staff being suspended. A report by an
independent expert review team in 2018 indicated that urgent improvements were
needed in reforming governance structures, leadership and management,
safeguarding approaches, meaningful engagement and physical healthcare which
centralises family cares and advocacy as key principles in service delivery. Other
concerns related to the use of seclusion for people with intellectual disabilities and
the move away from congregated care to community-based care in appropriate
accommodation and community living supported by multi-disciplinary teams (Belfast
Health & Social Care Trust, 2018).

4.1.2 Empirical Data
In the latest report from the Northern Ireland Adult Safeguarding Partnership
(NIASP) on activities from 1st April 2017 to 31st March 2018, the number of
investigations commenced demonstrated a significant fall from 5,360 in 2013/2014 to
2,370 in 2017/2018. Reasons offered for this were an initial spike in investigations
due to historic concerns and the phased nature of the implementation of new
procedures. Similarly, the number of Care and Protection plans declined from 4,620
to 2,518. Complex cases requiring joint protocol investigations fell from 909 in
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2013/2014 to 355 in 2017/2018. Reasons for this reduction include the introduction
of registered intermediaries, which may have been utilised by the PSNI as an option
instead of referral to the Health and Social Care Trusts (HSCT). Also, new
thresholds were introduced in the 2015 policy and a new PSNI Central Referral Unit
may have enhanced police decision-making and screened out cases.

4.1.3 Model of Safeguarding in Northern Ireland
The model of adult safeguarding in Northern Ireland is based on a partnership
approach. The Health and Social Care Trust (HSCT) and the PSNI are the lead
agencies with responsibility for adult protection in Northern Ireland. The Northern
Ireland Adult Safeguarding Partnership (NIASP) is a regional collaborative body
responsible for promoting and supporting a co-ordinated and multi-agency approach.
The Health and Social Care Board (HSCB)19 has lead responsibility for the effective
working of the NIASP. NIASP was established in 2010 and has membership from
five Local Adult Safeguarding Partnerships (LASPs) (NI DHSSPS & NI DOJ, 2015).
There is also a collaborative safeguarding relationship and shared responsibility with
the NI Department of Justice and the PSNI (Phelan & McCarthy, 2015). The
Regulation and Quality Improvement Authority (RQIA) is recognised as a key partner
when the concern relates to a regulated service.
NIASP’s aims are:
•

Determining the regional strategy for safeguarding vulnerable adults

•

Developing and disseminating guidance and operational policies and procedures

•

Monitoring trends and outcomes

•

Monitoring and evaluating the effectiveness of partnership arrangements
(Health and Social Care Board, 2020)

19

A statutory organisation, accountable to the Minster for Health, who ‘commission’

health and social care services for the population of Northern Ireland.
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The LASPs are located within, and accountable to their respective to the local Health
and Social Care Trusts (HSCT) of which there are five:
•

Belfast HSC Trust

•

South Eastern HSC Trust

•

Western HSC Trust

•

Southern HSC Trust

•

Northern HSC Trust

They have responsibility in overseeing safeguarding through the development of
strategic plans, procedures for practice and operational policies (HIQA & MHC,
2018a). Within each HSC Trust there are key personnel responsible for delivering on
the requirements of the Joint Protocol. All are qualified social workers:
•

Designated Adult Protection Officer (DAPO): responsible for the
management of each referral received by a HSC Trust. DAPOs will be in
place both within the Adult Protection Gateway Service, and within core
service teams20.

•

Investigating Officers (IO): ultimately assigned to manage the case. They
carry out an assessment of risk, collate and analyse all available
information, determine how best to protect the adult in need of protection
and/or others, to explore alternatives available and to provide advice and
support. The Investigating Officer, alongside relevant professionals, will be
responsible for direct contact with the adult in need of protection, their
carers and relevant others.

20

Core service team is the team assigned to manage a case. It has a flexible

composition depending on the nature of the case, but may include: DAPO, IO, ABE
Interviewer, PSNI and RQIA
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•

Specialist Achieving Best Evidence (ABE) Interviewers: Specialist
Interviewers must have completed Investigating Officer training, Joint
Protocol training and ABE training prior to undertaking the role. The
Specialist Interviewer will be responsible for planning and conducting
interviews with service users who may have been the victim of a crime.
These interviews will be undertaken jointly with the PSNI and in
accordance with the guidance laid out in “Protocol for Joint Investigation of
Adult Safeguarding Cases (2016)” and “Achieving Best Evidence in
Criminal Proceedings” (2012).
(HSCB, 2016b).

NIASP is also responsible for training and has assigned responsibility to:
•

Develop and secure delivery of an interagency/inter-disciplinary training
and development strategy with the aim of improving the quality of
safeguarding work and of interagency/inter-disciplinary working, having
identified the training needs of those involved in safeguarding work across
Northern Ireland. The strategy should take account of how training
partnerships with LASPs can be developed.

•

Ensure that each partner organisation has effective training arrangements
for its personnel ranging from awareness training for front line staff to the
more in-depth training required to discharge specialist functions.
(HSCB, 2016a)

Despite training being a focus of NIASP, a small study involving nine general
practitioners (GPs) in Northern Ireland (McCaughey et al., 2018) found that GPs feel
under-prepared for the management of elder abuse perpetrated by a family carer.
Three subthemes were identified. These were ‘intervening to minimise potential for
abuse’, ‘confronting challenge and isolation’, and ‘taking ownership of the
responsibility to report abuse’. Consequently, more practical help in application of
safeguarding was identified as well as a need for enhanced collaboration. Another
study examined the issues around identifying financial abuse cases and found that a
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lack of training and expertise in this area contributed to practitioners not being able
to identify financial abuse (Phelan et al., 2018).
In 2015, a new adult safeguarding policy was published: Adult Safeguarding:
Prevention and Protection in Partnership (NI DHSSPS and NI DOJ, 2015).
Significantly, similar to other jurisdictions, this policy moves away from the concept of
vulnerability and identifies that safeguarding adults relates to adults at risk of harm,
abuse, neglect or exploitation. Although safeguarding is identified as a multi-sector
remit, primary responsibility lies with HSCTs and the PSNI (Phelan & McCarthy,
2015). A policy-based system applies in Northern Ireland (similar to the Republic of
Ireland), while a legislative basis applies in Scotland, England and Wales. The adult
safeguarding structure is presented in Figure 6.

Figure 6: Adult Safeguarding Structure in Northern Ireland
Source: NI DHSSPS & NI DOJ (2015). Adult Safeguarding: Prevention and
Protection in Partnership. 2015:16.
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The Adult Safeguarding: Prevention and Protection in Partnership (NI DHSSPS & NI
DOJ, 2015) promotes a collaborative partnership and is underpinned by the following
aims:
•

To promote zero-tolerance of harm to all adults from abuse, exploitation or
neglect

•

To influence the way society thinks about harm to adults resulting from abuse,
exploitation or neglect by embedding a culture which recognises every adult’s
right to respect and dignity, honesty, humanity and compassion in every aspect of
their life

•

To prevent and reduce the risk of harm to adults, while supporting people’s right
to maintain control over their lives and make informed choices free from coercion

•

To encourage organisations to work collaboratively, across sectors and on an
interagency and multidisciplinary basis, to introduce a range of preventative
measures to promote an individual’s capacity to keep themselves safe and to
prevent harm occurring

•

To establish clear guidance for reporting concerns that an adult is, or may be, at
risk of being harmed or in need of protection and how these will be responded to

•

To promote access to justice for adults at risk who have been harmed as a result
of abuse, exploitation or neglect; and

•

To promote a continuous learning approach to adult safeguarding

Abuse is defined as:
‘…a single or repeated act, or lack of appropriate action, occurring within
any relationship where there is an expectation of trust, which causes harm
or distress to another individual or violates their human or civil rights.’
(NI DHSSPS & NI DOJ, 2015:12)

Types of abuse recognised are physical abuse, sexual violence and abuse,
psychological/emotional abuse, institutional abuse, neglect and exploitation (NI
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DHSSPS & NI DOJ, 2015). In addition, related definitions are acknowledged with
regard to domestic violence and abuse, human trafficking and hate crime.
The policy in Northern Ireland is well-being focused and prevention driven aimed at
reducing the potential for harm to occur and is underpinned by the principles of
human rights, person centredness, empowerment, as well as consent driven and
collaborative approaches (NI DHSSPS & NI DOJ, 2015). The policy places the
responsibility for harm on those who perpetrate the harm (LRC, 2019a) while
safeguarding is everybody’s business. Harm may also represent professional
misconduct or a criminal offence.
An adult at risk of harm is defined as:
‘…a person aged over 18, whose exposure to harm through abuse,
exploitation or neglect may be increased by their a) personal
circumstances and/or b) life circumstances’
(NI DHSSPS & NI DOJ, 2015:10).

The personal circumstances may include, but are not limited, to characteristics, such
as age, special educational needs, illness, disability, mental or physical frailty or
impairment of, or disturbance in, cognition and/or brain function. Life circumstances
may include, but are not limited to being impacted by socioeconomic factors, being
isolated or the living conditions of the person.
An adult in need of protection is defined as having the same a) and/or b) criteria as
an adult at risk of harm but is also:
‘…unable to protect their own well-being, property, assets, rights or other
interests and where the action or inaction of another person or persons is
causing, or is likely to causes him/her to be harmed’
(NI DHSSPS & NI DOJ, 2015:10).

Harm is:
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‘(Harm) …is the impact on the victim of abuse, exploitation or neglect and
is the result of any action whether by commission or omission, deliberate,
or as the result of a lack of knowledge or awareness which may result in
the impairment of physical, intellectual, emotional, or mental health or wellbeing.’
(NI DHSSPS & NI DOJ, 2015:11)

The reporting of harm to adults at risk of harm or in need of protection is based on a
model of permissive reporting (LRC, 2019a). One of the aims of the Northern Irish
adult safeguarding policy, “Adult Safeguarding: Prevention and Protection in
Partnership” is to create a culture that encourages reporting and instil all those
working in the health and social sector who provide services to the community with a
responsibility to refer concerns to their local relevant authority, all those who work in
services in Northern Ireland have a duty under that policy to report any suspicion of
harm (NI DHSSPS and NI DOJ, 2015). In most circumstances, it may not be
immediately obvious if the case is serious enough to be referred to the PSNI Central
Referral Unit (CRU) or the HSCT Adult Protection Gateway Service, so it can instead
be referred to the HSCT to provide a professional assessment of whether the case
meets the threshold for adult protection intervention. A HSCT DAPO will be assigned
to the case and they will determine if the case meets the criteria for referral to the
CRU or Adult Protection Gateway Service, and can consult with the PSNI CRU to do
so.
Each HSCT has an Adult Protection Gateway Service which is the central point of
contact for all new adult in need of protection referrals and responds to the higher
end of the safeguarding spectrum and targets adults in need of protection. The
central point of contact for all other reports/referrals to the PSNI is the CRU. If there
is a clear and immediate risk of harm or a crime is alleged or suspected, the matter
should be referred directly to the PSNI CRU or HSCT Adult Protection Gateway
Service (NI DHSSPS & NI DOJ, 2015).
When harm caused by abuse, exploitation or neglect constitutes a potential crime,
the PSNI have the lead role and responsibility to investigate. However, cases can be
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complex, for instance when an individual withholds consent to a police referral. In
2016, a Protocol for Joint Investigations of Adult Safeguarding Cases was introduced
to provide clarity on roles and responsibilities of adult protection services when the
harm experienced by an adult potentially constitutes a crime (HSCB, 2016b). The
Joint Protocol provides a framework to support the HSCT DAPO in making decisions
who are responsible for screening all referrals to the HSCT and any other available
information to ensure that all relevant HSC adult protection processes are
implemented as applicable.
According to the Joint Protocol, in evaluating the need for safeguarding
interventions, each case must be assessed and positioned on a safeguarding
continuum which ranges from all adults in receipt of services and prevention to
adults at risk, to those who require safeguarding via targeted services to a response
for adults in need of protection, or to those who enter protective services led by
social workers and/or the police (HIQA & MHC, 2018a). Harm can be framed in the
context of immediate harm and its future likelihood (Donnelly et al., 2017). If an adult
is considered to be an adult at risk, a report should be directed to either the PSNI
CRU or the Adult Protection Gateway Service. In making these decisions the HSCT
DAPO must balance the individual’s human rights under Article 8 (Right to Private
and Family Life) within the context of possible risk to the individual or others at risk or
children.
The recipient of the report, whether it be the PSNI CRU or the HSCT Adult
Protection Gateway Service, should consider whether the individual would benefit
from the support offered through the Joint Protocol process. If yes, and a report of
potential criminal offence is made, PSNI and HSCT Adult Protection Gateway
Services will work together to:
•

Support the individual through the criminal justice process; and

•

Collaborate to ensure their welfare and protection needs are identified are
addressed.

In these cases it is essential that there is robust joint agency consultation between
PSNI CRU and the Adult Protection Gateway Service (NI DHSSPS & NI DOJ, 2015).
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These protection cases are led by social workers in the HSCT and/or members of
the PSNI. The Adult Protection Gateway Service engage with the adult in need of
protection and allocates a safeguarding professional who may be a Health and
Social Care Investigating Officer who is guided by the DAPO. These DAPOs are
senior social workers who may also be allocated to core teams to manage a case,
where they can provide formal/informal support and debriefing to the IO/ABE
interviewer assigned to the case; analyse the adult safeguarding data within their
service area and contribute to the governance arrangements as appropriate; and
ensure that the connections are made with related interagency mechanisms. DAPO
must have suitable training, experience and management capability to navigate the
decision-making requirements and complexities of adult safeguarding cases.
Following the identification of a need to protect, a care and protection plan is
instigated which will:
‘… require information, action and support from other disciplines, agencies
and organisations to assist with an adult protection or criminal
investigation, or to contribute to the development and delivery of a care and
protection plan for an adult in need of protection.’
(NI DHSSPS & NI DOJ, 2015:20)

It is important that services can escalate adult safeguarding concerns in determining
harm. Circumstances which do not meet a threshold of harm should be dealt with
locally, without escalation. This is a judgement which should be made by Health and
Social Care (HSC) professionals. In this regard, the policy (NI DHSSPS & NI DOJ,
2015) provides a decision-making flow chart to assist practitioners to distinguish
harm and serious harm (Figure 7).
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Figure 7: Harm and Serious Harm Decision-Making Flowchart
Source: NI DHSSPS & NI DOJ (2015). Adult Safeguarding: Prevention and
Protection in Partnership. 2015:34.

Further guidance for referral is provided and a referral is warranted if one of the
following criteria is met. When:
•

The perceptions of the adult(s) concerned and whether they perceive the impact
of harm as serious

•

It has a clear and significant impact on the physical, sexual, psychological and/or
financial health and well-being of the person affected

•

It has a clear and significant impact, or potential impact, on the health and wellbeing of others

•

It involves serious or repeated acts of omission or neglect that compromise an
adult’s safety or well-being

•

It constitutes a potential criminal offence against the adult at risk

•

the action appears to have been committed with the deliberate and harmful intent
of the perpetrator(s)
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•

It involves an abuse of trust by individuals in a position of power or authority

•

It has previously been referred to a regulated service provider for action, and has
not been sufficiently addressed
(NI DHSSPS & NI DOJ, 2015:34-35)

Despite this guidance, there has been a lack of standardisation in referrals,
particularly in complex cases (Killick & Taylor, 2012; Trainor, 2015).
The objective of the care and protection plan is to reduce or remove the harm to the
adult. As a method of quality assurance, these plans are regularly reviewed and also
contribute to the support plan in place following the conclusion of the safeguarding
issue (HIQA & MHC, 2018a). While information sharing is not mandated in policy, it
is recognised that information can be shared under the following circumstances:
•

The adult has given his or her valid consent (which in the case of sensitive
personal data must be explicit)

•

Where information sharing is necessary for matters of life or death or for the
prevention of serious harm to the individual

•

Where sharing is necessary for the purposes of the administration of justice; or

•

Where sharing information is for public or statutory duties
(NI DHSSPS & NI DOJ, 2015:50)

Information sharing agreements are recommended between agencies with a high
responsibility in the area of adult safeguarding. In addition, adult safeguarding is
considered an area of continuous learning for improved practice. However, there
remains some gaps in information sharing, although staff recognise its fundamental
importance and the need to share learning throughout the system in Northern Ireland
(NIASP, 2018).
The 2015 policy also recommends that a key part of adult safeguarding is the
nomination of Adult Safeguarding Champions (ASC), who are senior in the
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organisation and have appropriate training, skill and experience. The role of the ASC
is:
•

To provide information and support for staff on adult safeguarding within the
organisation

•

To ensure that the organisation’s adult safeguarding policy is disseminated and
support implementation throughout the organisation

•

To advise within the organisation regarding adult safeguarding training needs

•

To provide advice to staff or volunteers who have concerns about the signs of
harm, and ensure reporting to HSCTs where there is a safeguarding concern
(see section 10)

•

To support staff to ensure that any actions take account of what the adult wishes
to achieve – this should not prevent information about any risk of serious harm
being passed to the relevant HSCT Adult Protection Gateway Service for
assessment and decision-making

•

To establish contact with the HSCT DAPO, PSNI and other agencies as
appropriate

•

To ensure accurate and up to date records are maintained detailing all decisions
made, the reasons for those decisions and any actions taken

•

To compile and analyse records of reported concerns to determine whether a
number of low-level concerns are accumulating to become significant; and make
records available for inspection

In addition, various levels of training are identified and correlate to the depth of
safeguarding responsibilities (HIQA & MHC, 2018a) particularly related to the
changing landscape of safeguarding work (NIASP, 2018). The NI DHSSPS and NI
DOJ (2015) support a dual strategic focus of promoting safer communities and safer
organisations, with zero tolerance to harm. With regard to voluntary and community
organisations, they are required to have safeguarding policies and training in place
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and it is recommended that they refer to Volunteer Now’s webpage 21 for training
guidance.
In the education and training of new social workers through universities and other
higher education institutions, it has been noted that the use of inquiry reports
addressing harm to vulnerable people to deliver learning outcomes has been useful
for students and teachers alike. It is recommended that Northern Ireland produce an
integrated education strategy so that learning is standardised, and more easily
evaluated (Houston and McColgan, 2018).
A recent report from NIASP detailed that there was a desire by staff for more one to
one time with service users, identifying that current paperwork responsibilities and
limited resources impacted on direct face to face engagement (NIASP, 2018). The
impact of the safeguarding intervention has been identified as positive for the service
user. A study by Montgomery et al. (2017) which gathered the views of people who
had gone through the safeguarding process found that a majority of respondents felt
“quite a bit” or “completely” safe at the end of the process.

21

https://www.volunteernow.co.uk/training/
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4.2

PRIMARY LEGISLATION

There is no dedicated1 safeguarding legislation in Northern Ireland, HIQA and MHC
(2018a); however, we identify the following primary legislation as being relevant to
adult safeguarding in this review:

4.2.1 Criminal Law Act (Northern Ireland) 1967
An Act to abolish the division of crimes into felonies and misdemeanours, to amend
and simplify the law in respect of matters arising from or related to that division or the
abolition of it, to make further provision with respect to criminal proceedings and
offences; and for purposes connected with any of those matters. The Act is not
specific to adult safeguarding, but it provides for prosecuting offences against adults
at risk if they are victims to criminal activities as defined by this Act.

4.2.2 Mental Health (Northern Ireland) Order22 1986
In Northern Ireland, mental health issues are covered by the Mental Health (Northern
Ireland) Order 1986. This Order covers the assessment, treatment and rights of
people with a mental health condition. Mental Health laws must comply with human
rights and as such, people living with mental health problems are protected by the
European Convention on Human Rights (ECHR). The most relevant rights include:
•

the right not to be tortured or treated in an inhuman or degrading way (Article 3)

•

the right to respect for private and family life, home, and correspondence (Article
6)

•

the right to liberty (Article 1)
(ECHR, 1950)

22

In Northern Ireland, primary Legislation is made by the legislative branch of

government. In Northern Ireland this includes the Parliament of the United Kingdom
(hereafter "Westminster") and the Northern Ireland Assembly ("the Assembly").
Primary legislation is titled by the Assembly as an "Order" and was titled by the old
Northern Ireland Parliament as an "Act".
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4.2.3 Data Protection Act 1998
Whilst the Data Protection Act (1984) deals with the right of individuals to obtain
copies of individual data held on computer of which they themselves are subject, this
legislation which came into effect in 1999 extends the above provisions to manually
held data i.e. paper records. Information relating to child abuse or possible abuse is
exempted from disclosure requirements.

4.2.4 Family Homes and Domestic Violence (Northern Ireland) Order 1998
The Family Homes and Domestic Violence (N.I) Order 1998 is the legislative
framework which allows victims of domestic violence/abuse to apply for protective
civil orders:
•

Non-Molestation Orders forbid the respondent from molesting the applicant or a
relevant child and forbids them instructing, encouraging or in any way suggesting
that any other person should do so. Molestation can include, for example,
violence, threats, pestering and other forms of harassment.

•

Occupation Orders may be granted by a court to regulate the occupation of the
premises or part thereof, enforcing the applicant’s right to occupy, enter or have
peaceful enjoyment of the premises, and may prohibit, suspend or restrict the
respondent’s right to occupy the dwelling house, require them to leave, exclude
them from a defined area or restrain them from disposing of any estate in the
dwelling house.

4.2.5 Health and Personal Social Services Act (Northern Ireland) 2001
An Act to establish a Northern Ireland Social Care Council and make provision for
the registration, regulation and training of social care workers; to make provision
about the recovery of charges in connection with the treatment of road traffic
casualties in health services hospitals; to amend the law about the health and
personal social services; to confer power to regulate the profession of
pharmaceutical chemist; and for connected purposes.
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4.2.6 The Protection of Children and Vulnerable Adults (Northern Ireland) Order
2003
The Protection of Children and Vulnerable Adults (Northern Ireland) Order 2003
(POCVA) is there to prevent unsuitable people from working with vulnerable groups.
The Order strengthens the existing system for checking people seeking work with
children and vulnerable adults against lists maintained by the Department of Health,
Social Services and Public Safety and by the Department of Education.

4.2.7 Health and Personal Social Services (Quality, Improvement and Regulation)
(Northern Ireland) Order 2003
The Health and Personal Social Services (Quality, Improvement and Regulation)
(Northern Ireland) Order 2003 placed a statutory duty of quality on the HSC Board
and Trusts. This means that each organisation, large or small, has a legal
responsibility to ensure that the care it provides must meet a required standard.

4.2.8 Safeguarding Vulnerable Groups (Northern Ireland) Order 2007
The Safeguarding Vulnerable Groups (Northern Ireland) Order 2007 (as amended by
the Protection of Freedoms Act 2012) (see Section 6.3.6) established a vetting and
barring scheme. It provides the legislative framework for the establishment of a
Disclosure and Barring Service (DBS) and requirements relating to individuals who
work with children and vulnerable adults.
This legislation defines ‘regulated activity’ with children and prevents persons on
barred lists from engaging in regulated activity. Numerous (over twenty) pieces of
secondary legislation related to the Safeguarding Vulnerable Groups (Northern
Ireland) Order 2007 have been made to date.
The DBS helps employers make safer recruitment decisions each year by
processing and issuing DBS checks for Northern Ireland, England, Wales, the
Channel Islands and the Isle of Man. Organisations with responsibility for providing
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services or personnel to vulnerable groups have a legal obligation to refer relevant
information to the service.

4.2.9 Health and Social Care (Reform) Act (Northern Ireland) 2009
The Health and Social Care (Reform) Act (NI) 2009 (the Reform Act) delivered a
major overhaul of the structures underpinning the health and social care system and
contained the legislative provision for the reconfiguration or creation of a number of
key organisations including:
•

The creation of a smaller DHSSPS

•

An amalgamation of the four health boards into the Regional Health and Social
Care Board

•

Creation of five Local Commissioning Groups

•

Creation of the Regional Public Health Agency

•

The amalgamation of four Health and Social Services Councils into the Patient
and Client Council

•

The creation of the Regional Business Services Organisation (BSO) to replace
the Central Services Agency

4.3

SECONDARY LEGISLATION

There are various pieces of secondary legislation to supplement or amend the
primary legislation for Northern Ireland; however, these did not merit inclusion within
the scope of this review as their contents are not specifically relevant to adult
safeguarding.
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4.4

STANDARDS, GUIDANCE AND POLICIES

The Regulation and Quality Improvement Authority (RQIA), established under the
Health and Personal Social Services (Quality, Improvement and Regulation)
(Northern Ireland) Order (2003) is an independent statutory authority who are tasked
with the regulation and quality improvement of health and social care services in
Northern Ireland. Under the legislative power of the Health and Social Care (Reform)
Act (NI) 2009, RQIA inspects, monitors and reviews care. RQIA is informed from the
processes of inspection and other data from complaints, notifiable incidents,
accidents and disciplinary procedures to provide a focus of improvement and target
areas demonstrating concerning patterns (HIQA & MHC, 2018a). Three identified
areas of work are:
•

Registering and inspecting a wide range of independent and statutory health and
social care services.

•

Working to assure the quality of services provided by the HSCB, HSCT and
agencies through our programme of reviews.

•

Undertaking a range of responsibilities for people with mental ill health and those
with a learning disability.
(RQIA, 2019)

The targeted outcomes are to ensure safe, effective and compassionate care. RQIA
undertakes inspections by comparing services to care standards in various settings.
In 2015, RQIA published its strategy map which demonstrates seven strategic
themes (Figure 8).
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Figure 8: RQIA Strategy Map
Source: Regulation and Quality Improvement Authority (2015). Three-year review
programme. RQIA, Belfast. 2015:5.

In RQIA’s 2019 report, there were 1,488 services registered to provide all
populations’ care. In 2018-2019, 611 residential care homes and 710 nursing homes
were inspected. Any concerns regarding to failing to comply with regulations are
escalated. Concerns may result in enforcement decision meetings, which are
scheduled as required throughout the enforcement process at any key decision
point. (RQIA, 2017). Within enforcement decision meetings, the inspector presents
evidence to senior inspectors and directors. As can be seen in Figure 9, the majority
of enforcement concerns related to nursing homes.
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Figure 9: Enforcement by Service Type (RQIA, 2019:21)
In addition, RIQA receives public and staff concerns on care delivery. In the 2019
report, RQIA received 1,600 calls about concerns related to service delivery, mainly
from the relatives and the public (n=615).

4.5

SECTORAL ROLES AND RESPONSIBILITIES

An overview of the adult safeguarding models implemented by the various sectors is
discussed in Section 4.1.3. Adult safeguarding in Northern Ireland is based on a
partnership approach. The HSCTs and the PSNI are the lead agencies with
responsibility for adult protection in Northern Ireland. The NIASP is a regional
collaborative body responsible for promoting and supporting a co-ordinated and
multi-agency approach. The HSCB has lead responsibility for the effective working of
the NIASP. Each HSCT has an Adult Protection Gateway Service which receives
adult protection referrals. HSCTs are the lead agency for co-ordination of joint Adult
Protection responses, and the lead profession is social work. Where a crime is
alleged or suspected, referral is to the PSNI, which is the lead criminal investigative
agency. Where a concern is raised relating to a regulated service, the independent
RQIA also become involved (NI DHSSPS and NI DOJ, 2015).
The information described within this chapter has been used to populate Table 15.
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Table 15. Sectoral and Cross sectoral roles and responsibilities in Northern Ireland.

Northern Ireland (NI)
Who Leads
the
Coordination

•

Model of adult safeguarding in NI led by the Health and Social Care Board (HSCB) (Health and
Social Care sector) and the Police Service of Northern Ireland (PSNI) (Police/Justice sector)

•

It is everyone’s responsibility to refer a case of an adult at risk, although some organisations
may have a nominated an Adult Safeguarding Champion (ASC) to take on this responsibility
Responsibility for safeguarding is shared between Health and Social Care Trusts (HSCTs) and
the PSNI
Northern Ireland Adult Safeguarding Partnership (NIASP) - 5 Local Adult Safeguarding
Partnerships (LASPs)
o The LASPs have a responsibility in overseeing safeguarding through the development of
strategic plans, procedures for practice and operational policies
o NIASP take responsibility for training
If there is a criminal element to a case, it should be reported directly to PSNI, who then take
responsibility for the case if it is deemed to be sufficient to have a PSNI only (single agency)
response.
HSCT DAPOs review cases as they are referred, if it is deemed to require a HSCT only (single
agency) response, then HSCT take responsibility for the case and manage it via the Adult
Protection Gateway Service.
In certain instances, a joint response from HSCT and PSNI is necessary in a multi-agency
response. In these cases, HSCT and PSNI share responsibility for managing the case.

•
•

Cross
Sectoral
Activities

Who leads on
what

•
•
•

Specific Role
of Health and
Social Sector
Health and social care
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•

HSCB has lead role, in partnership with PSNI, in relation to
o safeguarding policy and structures in NI

•

See lead coordination roles above
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•
•

Police / Justice

•
•

Equality / Rights / Social •
Inclusion
Financial Institutions
Welfare / Social Protection
Local Authorities
•
Other
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Regulation and Quality Improvement Authority (RQIA) is an independent authority set up by the
Department of Health in NI who are tasked with the regulation and quality improvement of
health and social care services in Northern Ireland
The Adult Protection Gateway Service is the central referral point for all safeguarding
concerns and responds to the higher end of the safeguarding spectrum and targets adults in
need of protection
See lead coordination roles above
Central Referral Unit - The central point of contact for reports/referrals (where a breach of the
law may have taken place) to the PSNI is the CRU. This unit leads on referring cases to
appropriate station/region of Northern Ireland
Voluntary and community organisations are required to have safeguarding policies and training
in place

Adult Safeguarding Champions - Senior in the organisation (more info on Adult Safeguarding
Champions in Section 4.1.3)
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4.6

INTERVENTIONS - AND APPROACHES WHICH IMPROVE OUTCOMES

An initiative aimed at improving health services is the annual 10,000 Voices reports.
Since 2014, this initiative has been commissioned and funded by the HSCB and the
Public Health Agency (PHA), to introduce a more patient focused approach to
shaping the way services are delivered and commissioned. It provides a mechanism
for patients not only to share their experience of the health services, both positive
and negative, but also to affect and inform change. These reports are published
each year by the PHA. One driver for these reports is that patient and client
experience is a key indicator of quality and is central to many of the strategic drivers
for health and social care improvement and innovation. They provide HSCTs with
real time information on the services they provide so they may identify and address
perceived shortcomings (PHA, n.d.).

4.7

ECONOMIC IMPACTS

There is an absence of any published evidence or grey literature on resource
impacts/unit cost/costs for safeguarding adults at risk within the scope of this review
(the limitations of which are described in Section 1.2.5). It is this research team’s
opinion that this is primarily due to a lack of published research on this topic.
Anecdotally, the research team makes a reasonable assumption that agencies and
jurisdictions implementing adult safeguarding systems or processes must have
assigned resources and budget to achieve their goals (whether through reallocation
of current resources or through accessing additional resources). However, this
information (type of resources, unit cost, overall budget impact) was not available for
analysis within the scope of this review.
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4.8

TRAINING AND DEVELOPMENT

The training and development of those involved in adult safeguarding was discussed
in greater detail in Section 4.1.3. Some of the key points included:
•

During the education and training of new social workers through universities, the
use of inquiry reports addressing harm to vulnerable people to deliver learning
outcomes has been useful for students and teachers

•

It is recommended that Northern Ireland produce an integrated education
strategy so that learning is standardised, and more easily evaluated (Houston
and McColgan, 2018).

•

NIASP is responsible for training by:
o Development and delivery of an interagency/inter-disciplinary training and
development strategy having identified the training needs of those involved
in safeguarding work across Northern Ireland.
o Ensuring training partnerships with different LASPs can be developed.
o Ensuring that each partner organisation has effective training
arrangements for its personnel ranging from awareness training for front
line staff to the more in-depth training required to discharge specialist
functions.
o Adopting a multi-disciplinary approach to training and practice
development, while at the same time working with in-service training
providers and academic institutions to ensure that practitioners at all levels
are provided with appropriate knowledge and skills to deliver adult
safeguarding services of the highest quality.
(NIASP, 2013)

The model of training used by NIASP aligns to the standards recommended by the
Adult Safeguarding: Roles and Competencies for Health Care Staff (Harvey et al.,
2018), a guidance document produced by a multi-professional group of health and
social workers.
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It is designed to be used in all organisations that provide or commission health care
for adults regardless of sector, setting or size. The language reflects the different
legislation, terms and structures within Northern Ireland, Scotland, England and
Wales, within which intercollegiate colleagues practice. At the outset of the guidance
document, it provides contextual advice through which it should be interpreted:
•

“The document relates to individuals of 18 years and over (which may
cause some conflicts with the Scottish jurisdiction)

•

It is important that the workforce are also familiar with the relevant
associated legislation and guidance that supports adults to make decisions.
Such legislation and guidance may be specific to the country in which the
professional practises and the competencies must be applied within the
context of that legislation.

•

It suggests that healthcare organisations are responsible for ensuring that
those who use their services are safeguarded and that staff are suitably
skilled and supported. This includes private, independent health care and
voluntary sector as well as statutory providers.

•

The guidance document advises that education may occur through formal
training, accredited programmes, non-accredited, practice-based learning
and development opportunities that target not only professional, but local
service needs. Practitioners should also be attentive to any adult
safeguarding guidance produced by their individual professional bodies
and professional regulators.

•

All health care organisations have a duty outlined in legislation to make
arrangements to safeguard and to co-operate with other agencies to
protect adults at risk from harm abuse or neglect. Chief executive officers
have a responsibility to seek assurance that all staff are able to meet this
requirement.”
Harvey et al. (2018)

It sets out minimum standards for training for health and social care professionals
(while acknowledging there may be national or local employment or regulator
arrangements that pose additional requirements) (Harvey et al., 2018) within five
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levels plus training at board level. The need for training is echoed in a number of
studies on prevalence and prevention of abuse in England (Benbow et al., 2019;
McLaughlin et al., 2018; Ochieng and Ward, 2018). These levels equate to the
expected competencies required within various roles as demonstrated below.
Level 1: All staff in health areas.
Level 2: All practitioners who have regular contact with patients, their families or
carers, or the public.
Level 3: Registered health care staff working with adults who engage in assessing,
planning, intervening and evaluating the needs of adults where there are
safeguarding concerns (as appropriate to role).
Level 4: Specialist roles – named professionals.
Level 5: Specialist roles – designated professionals.
Board Level: Chief executive officers, trust and health board executives, and nonexecutive directors/members and commissioning body directors. This includes
boards of private, independent and charitable health care and voluntary sector as
well as statutory providers.
(Harvey et al., 2018:13)

Training is focused on developing mandated core competencies in safeguarding with
associated knowledge, skills, attitudes and values at each of the levels within
fundamental principles and outcomes are explicit (Harvey et al., 2018).
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CHAPTER 5 – ADULT SAFEGUARDING STRUCTURES AND
MODELS IN SCOTLAND
5.1

INTRODUCTION

5.1.1 Origins
This chapter presents the literature on adult safeguarding and models in Scotland. It
provides a review of Scotland drawing from the literature and findings from three
recent publications (Donnelly et al., 2017; HIQA & MHC, 2018a; Law Reform
Commission, 2019a). In addition, literature identified in the period between 20172019 has been incorporated into the chapter. This literature includes the database
search, the grey literature search and the literature extracted through a snowball
literature search.
Scotland has taken a human rights-based support and protection approach to adult
safeguarding which encompasses a legal onus on local authorities to provide
protection and welfare interventions (Donnelly et al., 2017). Safeguarding is
considered protecting people from unintended harm:
‘Safeguarding in its broad sense means protecting people and the
environment from unintended harm, but the focus of this package is on
preventing and responding to harm caused by sexual exploitation, abuse,
harassment or bullying. The aim is to minimise the likelihood and impact of
these actions towards both the people we as a sector are trying to help,
and people working within the sector.’
(Scottish Government’s Safeguarding Policy Statement, 2018)

An influential case which led to the development of the current Scottish system was
the Ms X case in 2002. Ms X, was a female with intellectual disabilities who was
repeatedly raped, psychologically abused, physically abused, and financially abused
by three men, including a carer, in St Boswells in the Scottish Borders. Although
there were warning signs of the abuse, the Scottish Boarders Council admitted that
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these were overlooked, particularly related to the input of the Council’s social
workers. This case triggered a major review of social work services in Scotland as
well as a review by councils, health services and police forces into their services for
people with intellectual disability (Guardian, 2004). This case triggered the Minister
for Education and Young People in Scotland to introduce a bill to improve measures
to protect vulnerable adults (Guardian, 2004).
Today, the range of social work services provided by local authorities and their
partner organisations is wide. It includes:
•

Services to children, young people and families

•

Community care services that allow vulnerable individuals to remain in their own
homes

•

Criminal justice services including the supervision and rehabilitation of offenders

Local authorities plan, provide or commission the majority of social work services
and vary in the ways they organise and deliver their services. For example, in some
local authorities social work departments remain as separate departments, while in
others organisational change has resulted in the merging of social work with other
service departments such as housing or education. Social work services are
provided by local authorities, either directly or by commissioning services from the
private or voluntary sectors (Berry, 2008).

5.1.2 Empirical Data
There is an absence of any published empirical data related to safeguarding adults
at risk which is specific for Scotland, within the scope of this review. Instead, the data
available – within the context of the UK – is presented and discussed in Section 2.5.

217 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

5.1.3 Model of Safeguarding in Scotland
The model of safeguarding in Scotland is described by Donnelly et al. (2017) as an
“interagency model with a dedicated responder”23. Local government in Scotland is
organised through 32 unitary local authorities, designated as councils. The Adult
Support and Protection (Scotland) Act 2007 mandates councils to establish adult
protection committees. These committees have an independent chair and are
established in each local authority. They have a statutory basis and statutory terms
of reference and functions which can only be changed by Ministerial direction. The
committees are comprised of inter-sector membership who have a role in adult
safeguarding (i.e. Council, Police, National Health Service (NHS)). Adult Protection
Committees are obliged to produce biennial reports based on their function and
progress and have a strategic role related to reviewing policies, enhancing
cooperation, fostering skills and knowledge, the provision of information and advice
and the promotion of good communication (Donnelly et al., 2017). However, HIQA
and MHC (2018a) note that the reliability of these reports cannot be guaranteed and
work continues to standardise these on a national basis while accountability and
exercising power were also issues of concern (Cornish & Preston-Shoot, 2013).
Recognising the importance of inter-sectoral collaboration for safeguarding, the
Scottish Government (2013) recommends the involvement of medical general
practitioners on the Adult Protection Committees, and issued a Guidance on this in
2013. Public bodies and office holders related to safeguarding (set out in Section
5(1)), have a legal obligation under section 5(3) to report if they believe or suspect
an adult is at risk and action is needed to safeguard the person from harm. The
Scottish Government also appointed the National Adult Protection Coordinator
(NAPC), who is responsible for making local connections to enhance networks,
promoting best practice and supporting joint working between Adult Protection
Committees.

23

The research team was unable to identify a succinct definition of this term and

instead have included information on this “interagency model with a dedicated
responder” as it is described by Donnelly et al. (2017:92-94)
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Local authorities may appoint council officers (generally social workers, occupational
therapists or nurses with suitable experience) who are responsible for safeguarding.
Council officers must ensure that all relevant information is provided to the adult. The
Adult Support and Protection (Scotland) Act 2007 provides for councils to conduct
enquiries if the council knows or believes the adult is at risk (Section 4) and requires
specified public bodies24 to engage in inter-sector collaboration and cooperate with a
council making enquiries under Section 4 and with each other (Section 5) and, where
a council considers it necessary to intervene to protect an adult at risk from harm, to
have regard to the importance of providing the adult concerned with independent
advocacy services (Section 6). A case conference, or a “Meeting of Agencies with
the adult at risk” (as it is referred to in the Code of Practice which accompanies the
Act) takes place to review findings of an investigation into a particular safeguarding
case. This allows those involved in this multi-disciplinary conference to make joint
decisions about the next steps and produce a plan for the individual in need of
safeguarding (Burns, 2018). Advocacy is vital in nurturing trust and effectively
supporting people (NHS (Scotland), 2013). In particular, in framing the 2007 Act, the
Scottish Government recognised that inter-sector collaboration is an essential
component of adult safeguarding and since its implementation, such collaboration
has enabled the sharing of knowledge, skills, case management and decisionmaking which improved outcomes (Perth & Kinross Health and Social Care
Partnership and Police Scotland, 2018).
There are a number of training and outcome levels within the education of
safeguarding staff. In 2012, recognising that staff in statutory, voluntary and private
organisations have different roles and responsibilities in adult protection, the Scottish
Government developed and implemented a three-level model of training to address

24

The specified public bodies are: The Mental Welfare Commission for Scotland,

Social Care & Social Work Improvement Scotland (SCSWIS), Healthcare
Improvement Scotland, the Public Guardian, all councils, the chief constable of the
Police Service of Scotland, the relevant Health Board, and any other public body or
office-holder as the Scottish Ministers may by order specify.
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the training requirements for these different levels of knowledge and skills (Figure
10). This reflects the intensity of knowledge required by people involved in a
safeguarding role. It has been noted that while safeguarding legislation is an
important component in robust structures to prevent and intervene in harm
situations, having responsive staff with specific safeguarding competencies is also
key (Mackay & Notman, 2017) to help underpin robust policy (Scotland’s
International Development Alliance, 2018).

Figure 10: Adult Protection Training Framework
Source: Scottish Government (2012). Adult Protection Training Framework.

More recently, a similar model of training using levels was developed by a multiprofessional group and published on their behalf by the Royal College of Nursing.
This delineates minimum standards for training for health and social care
professionals (Harvey et al., 2018) within five levels plus training at board level. The
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need for training is echoed in a number of studies on prevalence and prevention of
abuse in England (Benbow et al., 2019; McLaughlin et al., 2018; Ochieng and Ward,
2018). These levels equate to the expected competencies required within various
roles as demonstrated below.
Level 1: All staff in health areas.
Level 2: All practitioners who have regular contact with patients, their families or
carers, or the public.
Level 3: Registered health care staff working with adults who engage in assessing,
planning, intervening and evaluating the needs of adults where there are
safeguarding concerns (as appropriate to role).
Level 4: Specialist roles – named professionals.
Level 5: Specialist roles – designated professionals.
Board Level: Chief executive officers, trust and health board executives, and nonexecutive directors/members and commissioning body directors. This includes
boards of private, independent and charitable health care and voluntary sector as
well as statutory providers.
(Harvey et al., 2018:13)

Training is focused on developing mandated core competencies in safeguarding with
associated knowledge, skills, attitudes and values at each of the levels within
fundamental principles and outcomes are explicit (Harvey et al., 2018).
Under the Adult Support and Protection (Scotland) Act 2007, a council must make
inquiries about a person's well-being, property or financial affairs if it knows or
believes:
(a) that the person is an adult at risk, and
(b) that it might need to intervene (by performing functions under this Part or
otherwise) in order to protect the person's well-being, property or financial
affairs.
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Under Section 7 of the Act, council officers are given powers of entry to any place (or
adjacent place) for a specified purpose in order to protect an adult at risk from harm
and to conduct an inquiry under Section 4 (including using reasonable force). Of
note, regarding the powers of entry under the Act:
•

A council officer does not have to be accompanied by the police to enter
under (Section 7)

•

A warrant is not required to enter under (section 7)

The council applies to the sheriff for a warrant of entry (Section 37) if there is a
reasonable risk of being denied entry or if a visit by the council without such a
warrant would defeat the purpose of the visit (LRC, 2019a). In addition, the Adult
Support and Protection (Scotland) Act 2007 enables powers of interview in private,
power of a healthcare professional to conduct a medical examination and power to
obtain records, including bank statements if financial abuse is suspected (Sections
7-10). The power to source such records was considered very useful in building up a
contextual picture of the safeguarding concern (Mackay et al., 2012). The adult is not
required to answer questions (Section 8(2)) and has the right to refuse consent to a
medical examination (Section 9(2)). Enquiries are made regarding the well-being,
property and financial affairs of the adult if the council knows or believes that the
adult is at risk or intervention may be needed to protect the person. Certain
organisations (the Mental Welfare Commission for Scotland, Care Inspectorate,
Healthcare Improvement Scotland, the Public Guardian, all councils, the chief
constable of the Police Service of Scotland, the relevant Health Board, and any other
public body or office-holder as the Scottish Ministers may by order specify) are
mandated in the Adult Support and Protection (Scotland) Act 2007 (Section 5) to
cooperate with the council in the inquiries.
Studies have demonstrated that the process of adult safeguarding in Scotland has
benefited the service user (Ekosgen, 2014; Burns, 2018). Independent advocates
were broadly supportive of the Adult Support and Protection (Scotland) Act 2007 in
principle, but noted that there is much room for improvement in terms of enabling
independent advocates to contribute more, partnership approaches with other
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agencies and support to address the safeguarding issues (Sherwood-Johnson,
2015). Mackay and Notman (2017) and Perth & Kinross Health and Social Care
Partnership and Police Scotland (2018) note that while significant progress has been
made in adult safeguarding in Scotland, work remains in areas such as adults at risk
versus general vulnerability, issues related to self-neglect and behaviours that
challenge as well as the lack of a legal duty by private and voluntary organisations to
cooperate in the same way as public bodies. Moreover, other issues identified
include resource challenges, instances of a lack of collaboration and professional
siloes, gaps in assessment, a lack of a standard and consistent approach nationally
compounded by stereotypical views on issues such as disability, mental health and
old age, and instances of lack of clarity for service users around the process
(Mackay et al., 2012, Sherwood-Johnson, 2015; Burns, 2018). Having dedicated1
legislation has also been seen to improve the management of safeguarding cases,
particularly related to the additional powers, decision-making, role clarity and case
management (Mackay et al., 2012). While initially there was an increase in referrals,
with improved education and training and initial screening, the ability of staff to
appropriately refer has stabilised referral rates (Perth & Kinross Health and Social
Care Partnership and Police Scotland, 2018). Inter-sectoral collaboration has also
facilitated a reduced time to resolve issues (Mackay et al., 2012).
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5.2

ORGANISATIONS RELEVANT TO ADULT SAFEGUARDING

Scotland’s health system is comprised of fourteen territorial NHS boards across
Scotland, seven special non-geographic health boards and NHS Health Scotland.
There are 13 local policing divisions.
HIQA and MHC (2018a) note that there are three regulatory bodies with a
safeguarding and standard setting responsibility:
•

The Care Inspectorate

•

Health Improvement Scotland

•

The Mental Welfare Commission

As introduced in section 5.5, in 2018, new standards for health and social care came
into effect which cover the National Health Service (NHS), the Care Inspectorate and
Health Improvement Scotland.

5.2.1 The Care Inspectorate
The Care Inspectorate in Scotland is responsible for the regulation of care quality in
Scotland and ensuring patients’ rights and choices are fostered in care
environments. The Public Services Reform (Scotland) Act 2010, identifies the
services that are regulated, which include care services in the home. The Care
Inspectorate currently has over 14,000 care services registered with them and
monitoring is benchmarked against the Social Care and Social Work Improvement
Scotland (Requirements for Care Services) Regulations 2011. These regulations
stipulate that:
‘A provider of a care service shall provide the service in a manner which
promotes quality and safety and respects the independence of service
users, and affords them choice in the way in which the service is provided
to them.’
Social Care and Social Work Improvement Scotland (Requirements for Care
Services) Regulations 2011
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5.2.2 Healthcare Improvement Scotland
Established in 2011, Healthcare Improvement Scotland is a statutory body,
established by the Public Services Reform (Scotland) Act, that is part of the Scottish
NHS and which focuses on health and social care quality. Its regulatory function is
focused on independent hospitals and clinics and there are specific roles related to
hosting an information hub and leading on the Scottish Health Council (which
develops evidence based clinical guidelines), Scottish Intercollegiate Guidelines
Network, the Scottish Medicines Consortium, the Scottish Anti-microbial Prescribing
Group and the Scottish Patient Safety Programme. Its objectives are:
•

Enabling people to make informed decisions about their care and treatment

•

Helping health and social care organisations to redesign and continuously
improve services

•

Provide evidence and share knowledge that enables people to get the best out of
the services they use and helps services improve

•

Provide quality assurance that gives people confidence in the services and
supports providers to improve

•

Making the best use of resources, we aim to ensure every pound invested in our
work adds value to the care people receive

Within the NHS, Healthcare Improvement Scotland has a key role in setting
standards for care (including safety and cleanliness) and treatment (including care of
older people in hospitals) and then inspecting health boards’ performance against
them. However, HIQA and MHC (2018a) note its limited legal powers to enforce
sanctions against health boards not meeting the standards. In 2018, they received
the power to prevent new admissions to NHS hospital wards if there were serious
concerns for the life, health or welfare of patients. Meanwhile, in relation to
independent healthcare providers, Healthcare Improvement Scotland does have the
power to cancel their registration, which can effectively close them.
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5.2.3 Mental Welfare Commission
Established in 1960, the Mental Welfare Commission is an independent statutory
body which has a responsibility to promote the human rights of people with mental
illness, intellectual disability, dementia and related conditions. The role of the Mental
Welfare Commission, including monitoring the operation of the Adults with Incapacity
(Scotland) Act 2000, is specified in the Mental Health (Care and Treatment)
(Scotland) Act 2003. There are five aspects of the work of the Mental Welfare
Commission, namely, visiting people, monitoring the requirements of both Acts,
investigations, information and advice, and influencing and challenging. However,
similar to Healthcare Improvement Scotland, the Mental Welfare Commission does
not have statutory enforcement powers (HIQA & MHC, 2018a).
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5.3

PRIMARY LEGISLATION

5.3.1 Adults with Incapacity (Scotland) Act 2000
The Adults with Incapacity (Scotland) Act 2000 provides for protecting the welfare of
adults who are unable to make decisions for themselves because of a mental
disorder or an inability to communicate. It allows other people to make decisions on
behalf of these adults about things like:
•

arranging services

•

managing finances

•

property and medical treatment

People who are most likely to use the provisions of the Act include those with a
learning disability, dementia, mental ill health, head injury or a physical disability that
prevents them from communicating.

5.3.2 Mental Health (Care and Treatment) (Scotland) Act 2003
The Mental Health (Care and Treatment) (Scotland) Act came into force in 2005. It
amended the rights and protection of people with “mental disorders”, which is a term
that encompasses:
•

mental illness

•

learning disability

•

personality disorder

The Act places duties on local councils to provide care and support services for
people with mental disorders. It introduced changes to develop community-based
mental health services, involvement of service users and unpaid carers in decisions
concerning treatment, and respect for the human rights of people with mental
disorders.
The provisions of this Act are intended to ensure that care and compulsory
measures of detention can be used only when there is a significant risk to the safety
or welfare of the patient or other people.
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5.3.3 The Protection of Vulnerable Groups (Scotland) Act 2007
In 2007 the Scottish Parliament enacted the Protection of Vulnerable Groups
(Scotland) Act ("the 2007 Act"). Part 1 of the 2007 Act provides for vetting and the
barring of those persons that Scottish Ministers consider to be unsuitable for
regulated work with children or protected adults (or both). The 2007 Act provides
Scottish Ministers with a power to impose certain prohibitions or requirements on
employers seeking to employ persons to do regulated work. Failure to comply with
those prohibitions or requirements would result in the employers committing criminal
offences under the 2007 Act.

5.3.3.1 Related Secondary Legislation
5.3.3.1.1 The Protection of Vulnerable Groups (Scotland) Act 2007 (Removal of
Barred Individuals from Regulated Work) Regulations 2010
In 2010, Ministers made regulations by a Scottish Statutory Instrument under section
35(2) and (3) of the 2007 Act (the Protection of Vulnerable Groups (Scotland) Act
2007 (Removal of Barred Individuals from Regulated Work) Regulations 2010 ( SSI
2010 No 244)) ("the 2010 Regulations").
A person who is barred from regulated work commits a criminal offence under
section 34 of the 2007 Act by seeking or doing regulated work with the group from
which they are barred. The effect of the 2010 Regulations is that an employer
commits a criminal offence if they have been told by Scottish Ministers that the
individual is barred and the employer still permits that person to continue working for
them and does not remove that person from doing that regulated work.

5.3.4 The Adult Support and Protection (Scotland) Act 2007
Engagement with service user and advocacy groups was a fundamental part of the
legislative development in Scotland (Donnelly et al., 2017) and raised the need to
avoid the use of stigmatising language such as ‘vulnerable’ and ‘abuse’, and
alternative descriptions such as ‘adults at risk’ and ‘harm’ were identified as more
neutral terms (Sherwood-Johnson, 2013; Stewart, 2016). In addition, advocacy
groups, service users and disability groups emphasised the need to exclude any
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association of adults at risk with those in receipt of services as this could imply that
vulnerability was intrinsic to the receipt of such care (HIQA & MHC, 2018a). The
scope of risk in legal terms can be broad; Buchanan-Cook (2019) points to the
traditional association with characteristics such as physical disability, age, having
English as a second language, mental health issues and learning disabilities.
However, other life experiences can increase an adult’s risk potential. These include
relationship breakdown, bereavement, domestic violence, immigration status, lack of
liberty or release from prison.
The Adult Support and Protection (Scotland) Act 2007 provides the legislative basis
for adult safeguarding for people 16 years of age and older but does not distinguish
abuse within particular environments (home or institution). This legislation is
considered to address gaps within mental health and mental capacity legislation and
general welfare law (Mackay and Notman, 2017). Part 1 of the Act, and its
accompanying Adult Support and Protection Code of Practice, specifies the duties of
councils, council officers and healthcare professionals. Section 1 of the Act stipulates
that any intervention should provide benefit to the person which would not
reasonably occur if the intervention did not happen and that any intervention should
be based on the principle of least restriction to the adult. The adult’s background
should be taken into account as well as their wishes and feelings (past and present)
and those of significant others (i.e. caregiver / guardian / attorney / nearest relative).
In addition, participation in the safeguarding process, as fully as possible, is deemed
important with an obligation to provide relevant information as well as assuming a
non-discriminatory approach in case management which takes account of the adult’s
background (HIQA & MHC, 2018a).
In the Act, adults at risk and adults at risk of harm are defined as those who are:
‘…unable to safeguard their own well-being, property, rights or other
interests, are at risk of harm and because they are affected by disability,
mental disorder, illness or physical or mental infirmity, are more vulnerable
to being harmed than adults who are not so affected.
3(2) An adult is at risk of harm for the purposes of the subsection (1) if;
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Another person’s conduct is causing (or likely to cause) the adult to be
harmed or the adult is engaging (or is likely to engage) in conduct which
causes (or is likely to cause) self-harm’
Adult Support and Protection (Scotland) Act 2007
Donnelly et al. (2017) note the absence any mention of criteria in terms of
perpetrators’ identity or intent, or the requirement to have care or support needs in
the definitions used in the Adult Support and Protection (Scotland) Act 2007. The
Act, therefore, relies on the assessment by the professional in terms of identifying an
adult at risk (Donnelly et al., 2017). The Act defines a statutory duty on councils to
make necessary inquiries and investigation into the adult’s well-being, property or
financial affairs if harm is suspected. This power is considered to promote early
intervention, thus, limiting harm (HIQA & MHC, 2018a). Furthermore, the Act states
that provision should be made for the purposes of protecting adults from harm. Harm
is defined as:
•

Conduct which causes physical harm

•

Conduct which causes psychological harm (for example by causing fear, alarm or
distress)

•

Unlawful conduct which appropriates or adversely affects property, rights or
interests (for example theft, fraud, embezzlement or extortion)

•

Conduct which causes self-harm
Adult Support and Protection (Scotland) Act 2007

The Act provides for a number of protection orders. These orders must be consented
by the adult at risk, unless the adult has been put under undue influence to refuse
consent and existing interventions would not safeguard the person.
•

Assessment orders: Provided for in Section 11 of the Act. Granted if there is a
reasonable suspicion of serious harm. This allows a council officer to take a
person from a place being visited under Section 7 in order to allow a council
officer, or any council nominee, to conduct a private interview, or a health
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professional to conduct a medical examination in private. An assessment order
does not grant permission to detain the adult, who may decide to leave at any
point in the engagement. The objective of the assessment is to establish if the
adult is at risk and if any interventions are required to safeguard the individual.
•

Removal orders: Provided for in Section 14 of the Act, removal orders permit the
person named in the order to be taken from a place (within 72 hours) by the
council officer to protect them from serious harm.

•

Banning order/temporary banning order: Provided for under Sections 19 and
21 of the Act. Only granted when the adult at risk has been harmed or is in
danger of serious harm and banning would protect the adult at risk more than if
the subject were allowed to remain. A banning order relates to a ban from a
specified place and does not last longer than six months. The banning order also
allows for a summary ejection of the subject from the specified place, prohibits
removal of specified things from the specified place, can direct actions to
preserve property, can have certain conditions and can have conditions attached
as directed by the sheriff, including a power of arrest if conditions are breached.
Adult Support and Protection (Scotland) Act 2007

The use of assessment orders and removal orders is low, with the most commonly
used order being the banning order (Perth & Kinross Health and Social Care
Partnership and Police Scotland, 2018).
The Adult Support and Protection (Scotland) Act is also supported by other
protective legislation;
•

Adults with Incapacity (Scotland) Act 2000 (Section 5.3.1)

•

Mental Health (Care and Treatment) (Scotland) Act 2003 (Section 5.3.2)

•

Mental Health Act 2007 (Section 6.3.1)
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5.3.5 Social Care (Self-directed Support) (Scotland) Act
The Social Care (Self-directed Support) (Scotland) Act 2013 makes legislative
provisions relating to the arranging of care and support, community care services
and children's services to provide a range of choices to people for how they're
provided with support.

5.3.6 Health (Tobacco, Nicotine etc. and Care) (Scotland) Act 2016
Donnelly et al. (2017) note that the Health (Tobacco, Nicotine etc. and Care)
(Scotland) Act 2016 provides for both individual care worker and care provider
(individuals or legal persons such as corporate bodies, partnerships and
unincorporated associations) offences related to their duty of care. This is in the
context of wilful neglect and maltreatment within institutional care and a duty on
health and social care organisations to inform people and their families if harm
(psychological or physical) has occurred due to care received. The legislation also
mandates annual reports to government. In addition, Section 14 of the guidance to
the Social Care (Self-directed Support) Scotland Act links social care to adult
protection and outlines the relationship between protection duties and social care
provision/self-directed support duties (Donnelly et al., 2017).

5.4

SECONDARY LEGISLATION

5.4.1 The Protection of Vulnerable Groups (Scotland) Act 2007 (Removal of
Barred Individuals from Regulated Work) Regulations 2010
As discussed in Section 5.3.3.1.1.

5.4.2 The Social Care and Social Work Improvement Scotland (Requirements for
Care Services) Regulations 2011
The Social Care and Social Work Improvement Scotland (Requirements for Care
Services) Regulations 2011 was a Regulation made under the Public Services
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Reform (Scotland) Act 2010. The principles of this Regulation state that a provider of
a care service shall provide the service in a manner which promotes quality and
safety and respects the independence of service users, and affords them choice in
the way in which the service is provided to them.

5.5

STANDARDS, GUIDANCE AND POLICIES

Guidance for councils, council officers and healthcare professionals is provided in
the Adult Support and Protection Code of Practice (revised 2014). Scottish Ministers
are mandated by the Act to produce, review and revise the Code in consultation with
professionals from the public, independent and third sector as well as independent
chairs of Adult Protection Committees.
In 2018, new standards for health and social care came into effect which cover the
NHS, the Care Inspectorate and Healthcare Improvement Scotland. Existing
standards in the National Health Service (Scotland) Act 1978 remain but standards
contained in the Regulation of Care (Scotland) Act 2001 are superseded (HIQA &
MHC, 2018a). The new standards have five principles:
•

Dignity and respect

•

Compassion

•

Inclusion

•

Responsive care

•

Support and well-being
(Scottish Government, 2016)

Some of the standards have particular relevance to safeguarding such as the
promotion of rights, accessing independent advocacy, assistance with money and
personal affairs, proportionate monitoring, decision-making, protection from abuse,
harm and self-harm (HIQA & MHC, 2018a). Each service area receives one
announced and one unannounced inspection per year.
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5.6

SECTORAL ROLES AND RESPONSIBILITIES

Any information available of sectoral and cross sectoral roles from within this chapter
has been used to populate Table 16.
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Table 16. Sectoral and Cross sectoral roles and responsibilities in Scotland.

Scotland
•
Who Leads
the
Coordination •

Local authorities are mandated by The Adult Support and Protection (Scotland) Act 2007 to
establish adult protection committees who lead on safeguarding
Committees are obliged to appoint council officers (generally social workers or occupational
therapists or nurses or police with suitable experience) responsible for safeguarding.

Cross
Sectoral
Activities Who leads
on what

•

See lead coordination roles above of local authorities

•

Scottish Ministers are mandated by the Adult Support and Protection (Scotland) Act 2007 to
produce, review and revise the Adult Support and Protection Code of Practice in consultation with
professionals from the public, independent and third sector as well as independent chairs of
Adult Protection Committees.

Specific
Role of
Health and
Social
Sector

Health and social care
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•

See lead coordination roles above of local authorities

•

Scotland’s health system is comprised of fourteen territorial NHS boards across Scotland, seven
special non-geographic health boards and NHS Health Scotland
The Health (Tobacco, Nicotine etc. and Care) (Scotland) Act 2016: a duty on health and social
care organisations to inform people and their families if harm (psychological or physical) has
occurred due to care received

•
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•
Police / Justice

•

Police are mandated in the Adult Support and Protection (Scotland) Act 2007 (Section 4) to
cooperate with the council in the inquiries
The council applies to the sheriff for a warrant of entry (Section 37) if there is a reasonable risk of
being denied entry or if a visit by the council without such a warrant would defeat the purpose of
the visit

Equality / Rights /
Social Inclusion
•

The Adult Support and Protection (Scotland) Act 2007 enables Council officers to have powers of
interview in private, power of a healthcare professional to conduct a medical examination and
power to obtain records, including bank statements if financial abuse is suspected (Sections 710).

•

The Adult Support and Protection (Scotland) Act 2007 mandates councils to establish adult
protection committees.
Committees are comprised of inter-sector membership of organisations with a role in adult
safeguarding.
Council officers are given powers of entry to conduct an enquiry
There is a legal onus on local authorities to provide protection and welfare interventions
The Adult Support and Protection (Scotland) Act 2007 defines a statutory duty on councils to
make necessary inquiries and investigation into the adult’s well-being, property or financial affairs
if harm is suspected
3 regulatory bodies with a safeguarding and standard setting responsibility: (more information on
these bodies in Sec 5.5)
o The Care Inspectorate: responsible for the regulation of care quality in Scotland and
ensuring patients’ rights and choices are fostered in care environments
o Healthcare Improvement Scotland: part of the Scottish NHS and focuses on health and
social care quality

Financial Institutions
Welfare / Social
Protection

Local Authorities /
Councils

•
•
•
•

Other
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o The Mental Welfare Commission: an independent statutory agency, established under the
Mental Health (Scotland) Act 1960, which has a responsibility to promote the human rights
of people with mental illness, intellectual disability, dementia and related conditions
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5.7

INTERVENTIONS - AND APPROACHES WHICH IMPROVE OUTCOMES

There is an absence of any published evidence or grey literature on interventions for
safeguarding adults at risk in Scotland within the scope of this review (the limitations
of which are described in Section 1.2.5).

5.8

ECONOMIC IMPACTS

There is an absence of any published evidence or grey literature on resource
impacts/unit cost/costs for safeguarding adults at risk within the scope (the
limitations of which are described in Section 1.2.5) of this review. It is this research
team’s opinion that this is primarily due to a lack of published research on this topic.
Anecdotally, the research team makes a reasonable assumption that agencies and
jurisdictions implementing adult safeguarding systems or processes must have
assigned resources and budget to achieve their goals (whether through reallocation
of current resources or through accessing additional resources). However, this
information (type of resources, unit cost, overall budget impact) was not available for
analysis within the scope of this review.

5.9

TRAINING AND DEVELOPMENT

As in Northern Ireland, England and Wales, Scotland aligns to the standards
recommended by the Adult Safeguarding: Roles and Competencies for Health Care
Staff (Harvey et al., 2018), a guidance document produced by a multi-professional
group of health and social workers.
It is designed to be used in all organisations that provide or commission health care
for adults regardless of sector, setting or size. The language reflects the different
legislation, terms and structures within Northern Ireland, Scotland, England and
Wales, within which intercollegiate colleagues practice. At the outset of the guidance
document, it provides contextual advice through which it should be interpreted:
•

“The document relates to individuals of 18 years and over (which may
cause some conflicts with the Scottish jurisdiction)
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•

It is important that the workforce are also familiar with the relevant
associated legislation and guidance that supports adults to make decisions.
Such legislation and guidance may be specific to the country in which the
professional practises and the competencies must be applied within the
context of that legislation.

•

It suggests that healthcare organisations are responsible for ensuring that
those who use their services are safeguarded and that staff are suitably
skilled and supported. This includes private, independent health care and
voluntary sector as well as statutory providers.

•

The guidance document advises that education may occur through formal
training, accredited programmes, non-accredited, practice-based learning
and development opportunities that target not only professional, but local
service needs. Practitioners should also be attentive to any adult
safeguarding guidance produced by their individual professional bodies
and professional regulators.

•

All health care organisations have a duty outlined in legislation to make
arrangements to safeguard and to co-operate with other agencies to
protect adults at risk from harm abuse or neglect. Chief executive officers
have a responsibility to seek assurance that all staff are able to meet this
requirement.”
Harvey et al. (2018)

It sets out minimum standards for training for health and social care professionals
(while acknowledging there may be national or local employment or regulator
arrangements that pose additional requirements) (Harvey et al., 2018) within five
levels plus training at board level. The need for training is echoed in a number of
studies on prevalence and prevention of abuse in England (Benbow et al., 2019;
McLaughlin et al., 2018; Ochieng and Ward, 2018). These levels equate to the
expected competencies required within various roles as demonstrated below.
Level 1: All staff in health areas.
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Level 2: All practitioners who have regular contact with patients, their families or
carers, or the public.
Level 3: Registered health care staff working with adults who engage in assessing,
planning, intervening and evaluating the needs of adults where there are
safeguarding concerns (as appropriate to role).
Level 4: Specialist roles – named professionals.
Level 5: Specialist roles – designated professionals.
Board Level: Chief executive officers, trust and health board executives, and nonexecutive directors/members and commissioning body directors. This includes
boards of private, independent and charitable health care and voluntary sector as
well as statutory providers.
(Harvey et al., 2018:13)

Training is focused on developing mandated core competencies in safeguarding with
associated knowledge, skills, attitudes and values at each of the levels within
fundamental principles and outcomes are explicit (Harvey et al., 2018).
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CHAPTER 6 – ADULT SAFEGUARDING STRUCTURES AND
MODELS IN ENGLAND
6.1

INTRODUCTION

This chapter presents the literature on adult safeguarding and models in England. It
provides a review of England’s safeguarding context, drawing from the literature and
findings from three recent publications (Donnelly et al., 2017; HIQA & MHC, 2018a;
Law Reform Commission, 2019a). In addition, literature identified in the period
between 2017-2019 has been incorporated into the chapter. This literature includes
the database search, the grey literature search and the literature extracted through a
snowball literature search.
England’s approach to safeguarding has evolved from a policy basis to being guided
by legislation. The Care Act 2014 was in part a response to abuse of adults and
placed responsibility in a single body, the local authority, while being underpinned by
an inter-sectoral approach. However, despite having dedicated1 legislation in place,
“Age UK” (2018) note that insufficient social funding and a fragmented approach to
implementation have led to an inconsistent approach in different regions. These
issues, combined with the language used in adult safeguarding (such as ‘abuse’ and
‘neglect’), can obscure the fact that many incidents where older adults experience
harm are, in fact, criminal offences (Age UK, 2018).
As with other jurisdictions, there are some cases which acted as catalysts in
developing legislation like The Care Act 2014. In the Mid-Staffordshire area, a care
scandal occurred in Stafford hospital where it is suggested that between 400 and
1,200 patients died as a result of poor care over the 50 months between January
2005 and March 2009. The Francis Report (Mid Staffordshire NHS Foundation Trust
Public Inquiry, 2013), which was highly publicised, identified numerous warning
systems which would have enabled prevention and intervention of poor care
outcomes.
The Winterbourne View Hospital is a care facility with people with intellectual
disabilities where criminal acts were perpetrated on residents, with six staff convicted
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of crimes. The serious case review (SCR)25 ‘showed a wider catalogue of failings at
all levels, both from the operating company and across the wider system’. This led to
the English Department of Health commissioning the “Transforming Care: A national
response to Winterbourne View Hospital Report” (2012). The report focused on
creating timetabled actions for health and local authority commissioners to work
together to transform care and support for people with learning disabilities or autism
who also have mental health conditions or behaviours viewed as challenging.
Another case related to Stephen Hoskin, who was a 39-year-old man murdered in
2006 within a ‘mate crime’ scenario. Stephen had been assessed in an NHS
‘Assessment and Treatment Unit’ in the Bodmin area. Over time, Stephen’s
relationship with his mother became fraught and he ended up living alone although
services recognised his substantial care needs. Although he had been in receipt of
weekly support visits, these adult social care visits were discontinued by Stephen in
August 2005. Following this, Stephen had contact with his General Practitioner (GP)
emergency unit and the police on a number of occasions and his alcohol intake
increased. Various points of potential intervention were not followed through
resulting in Stephen’s newly acquired bedsit being taken over by individuals who
went on to abuse him. Stephen was verbally, physically, financially and
psychologically abused and this escalated until the time of his death. An
independent SCR ensued.
As per the guidance from the Association of Directors of Adult Social Services
(ADASS) (2010), an SCR is called by a local safeguarding adults board (LSAB), and
is a multi-agency review looking into the circumstances surrounding the death of or
injury to an adult at risk. While SCRs are not mandatory in adult safeguarding,
ADASS recommends that one is considered when:

25

Serious case reviews (SCRs) in respect of vulnerable adults are inquiries

conducted by English adult
protection or safeguarding boards at local level whenever harm or death has
occurred.
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•

A vulnerable adult dies (including death by suicide) and abuse or neglect is
known or suspected to be a factor in their death

•

A vulnerable adult has sustained a potentially life-threatening injury through
abuse or neglect, serious sexual abuse or sustained serious and permanent
impairment of health or development through abuse or neglect, and the case
gives rise to concerns about the way in which local professionals and services
work together to safeguard vulnerable adults

•

Serious abuse takes place in an institution or when multiple abusers are involved.

SCRs are explicitly not designed to be a reinvestigation of a case, but to review
whether there are lessons to be learned about multi-agency working and if
procedures are effective. They are designed to improve local practice and interagency working. An SCR will report in writing to the LSAB (ADASS, 2010).
An SCR led by Margaret Flynn (Flynn, 2007) in the Cornwall Adult Protection
Committee, made a series of recommendations targeted at the failures within system
wide adult protection, agency failures and individual failures. These included:
•

A need to have adult protection committees in all local authorities

•

Statutory requirements to co-operate in adult protection serious case reviews

•

Clear thresholds for referral in adult safeguarding (corresponding to those in child
protection)

•

Domestic violence services to be extended to under 18 years

•

Assessment of decision-making capacity in decisions that are life-transforming

•

Interagency collaboration

•

Shared inter-sectoral terminology

A British Broadcasting Corporation Panorama programme (May 2019) exposed
maltreatment in Whorlton Hall in County Durham, England. Residents with autism
and learning difficulties were being deliberately provoked by staff who then physically
restrained them. Following a police investigation, 16 staff were suspended.
Influencing factors were staff working too many hours and high reliance on bank staff
or agency cover. The exposure pointed to the need for residents’ experiences to be
reviewed in more depth by the regulatory authority (Ford, 2019).
243 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

6.1.1 Policy development overview
In 2000, the Home Office and the DOH (England) published England’s first
safeguarding policy – “No Secrets”. In this document, it was acknowledged that
policy needed to address gaps in practice by reflecting the 1998 Human Rights Act.
The policy focused on ‘vulnerable’ adults aged 18 years and older and positioned
abuse as a violation of individual human and civil rights by another person(s). The
definition of abuse was drawn from the 1997 Lord Chancellor’s Consultation paper:
Who decides? A vulnerable person was a person:
“…who is or may be in need of community care services by reason of
mental or other disability, age or illness; and who is or may be unable to
take care of him or herself, or unable to protect him or herself against
significant harm or exploitation”
Abuse was considered to be physical abuse, psychological abuse, discriminatory
abuse, neglect or omission. It could also be perpetrated through acts of financial or
sexual abuse, regardless of consent or lack of consent. With regard to this, a
justification of intervention, significant harm:
“…‘harm’ should be taken to include not only ill treatment (including sexual
abuse and forms of ill treatment which are not physical), but also the
impairment of, or an avoidable deterioration in, physical or mental health;
and the impairment of physical, intellectual, emotional, social or
behavioural development’.”
(Home Office & DOH (England), 2000: Section 2.18)

This policy provided a ‘framework for action’, acknowledging the requirement for a
multi-agency response (Donnelly et al., 2017), a joint action to adult safeguarding
with a focus on prevention and early intervention. Local authorities’ social services’
departments were appointed as the lead agencies in the management of
safeguarding concerns and were required to appoint an adult safeguarding lead
member of staff. Any reports of abuse also required the receiving agency to notify
the relevant regulatory authority and roles and responsibilities of key professionals
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were identified. Training of staff and volunteers was considered fundamental and
needed to correspond to their safeguarding responsibilities. Stages of the inquiry
included reporting, recording, initial co-ordination, investigation and decision-making.

6.1.2 Empirical Data
6.1.2.1 Safeguarding adults 2018-2019
National Health Service (NHS) Digital publish statistics on adult safeguarding. The
latest report was published in December 2019 and reports on the period 1 st April
2018 to the 31st March 2019. Data is collected from the local authorities in England.
In this period, there were 415,050 concerns of abuse reported in the local authorities,
representing an increase of 5.2% on the previous year. In this period, there was also
an increase of 8.7% in the number of Section 4226 enquiries (143,390 for 116,230
individuals – 0.2% of the total population). Neglect and acts of omission accounted
for the most common risk (31.4%), with the home environment being the most
common location of risk (44.8%). In terms of concluding Section 42 cases where a
risk was identified, 89% are reported to have an outcome where the risk was
reduced or removed, demonstrating success in the intervention.

26

Under Section 42(2) of the Care Act 2014, the local authority “must make (or

cause to be made) whatever enquiries it thinks necessary to enable it to establish
whether any action needs to be taken to prevent or stop the abuse or neglect”

245 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

6.1.3 Models of Safeguarding in England
Under the No Secrets policy, it was noted that there were three safeguarding
models27:
1. Dispersed generic model
2. Dispersed specialist model
3. Centralised specialist model
(Graham et al., 2016; Donnelly et al., 2017).

Donnelly et al., (2017), based on the work of Graham et al. (2016) present an
overview of models of care in England as presented in Table 17:

27

The research team was unable to identify succinct definitions of these terms and

instead have included information on these models as they are described by
Donnelly et al. (2017:106-107)
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Table 17. Overview of models of safeguarding in England (Donnelly et al., 2017:106-107, based on Graham et al, 2016)
Name of Adult

Description of Model

Safeguarding Model

Rationale

• Limited or no specialist involvement in
response to safeguarding concerns.
A. Dispersed- generic
model:
represented in five areas

• Safeguarding is regarded as a core part of
social work activity.
• Strategic safeguarding team likely to be
involved in investigations relating to multiple

• Safeguarding is everybody’s business
• Maintaining skills throughout social work as a
profession
• Consistency of worker for the person perceived
to be at risk

concerns within a particular setting such as a
care home.
B. Dispersed Specialist

B1 – Dispersed specialist - coordination for high

• Specialists offer consistency in approach

models:

risk referrals

• Experts in policies and process

Specialist safeguarding

• Specialists based in local operational teams

• Experienced social workers other professionals

social workers are based

manage ‘high risk’ investigations.

in operational rather than • ‘Low risk’ investigations are managed by
a central safeguarding

locality team managers alongside normal

team- represented in 4

duties.
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areas. Two variations of
this model were
identified.

• Allocated or duty social workers undertake all
investigations alongside normal duties.
B2 – Dispersed specialist coordination for all
referrals
• Specialists manage all safeguarding
investigations.
• Locality social workers investigate, alongside
normal duties.

C. Centralised Specialist
models:
Three types of
centralised models were
prominent. In these sites,

C1 – Semi-centralised
• Central specialist safeguarding team manage
all ‘high risk’ referrals • Senior practitioners or
team managers manage ‘low risk’

centralised specialist

• referrals

teams took

• Allocated or duty social workers investigate all

Varying roles
in coordinating and
investigating
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C2 – Semi-centralised (6 sites)

• Consistent approach to decision-making
• Effective multi-agency working
• Development of expertise Objectivity
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safeguarding concerns –
14 sites.

• ‘High risk’ referrals are managed and
investigated by the central specialist
safeguarding team.
• ‘Low risk’ referrals managed by team
managers/senior practitioners
• and investigated by social workers alongside
normal duties
C3 – Centralised (3 sites)
• All safeguarding alerts managed and
investigated by central safeguarding team
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The three models were identified prior to the introduction of the Care Act in 2014. In
England the model of adult safeguarding is a multi-agency, single disciplinary model
with variations in responder (Donnelly et al., 2017). The No Secrets policy was
replaced in 2014 by the Care Act 2014, in which there is a recognition of the need for
inter-agency collaboration with particular responsibilities defined for the police and
the NHS (discussed in Section 6.5 below) (Donnelly et al., 2017). The Care Act 2018
is based on a human rights approach. Human rights can provide a powerful vehicle
which are underpinned by legal interventions and mandate police, government,
courts and authorities to protect adults at risk (Choudhry & Herring, 2017).
While the model of safeguarding is currently based on an interagency approach,
local authorities are obliged to lead on an inter-sector local adult shared
safeguarding system (Section 3, Care Act 2014) which focuses on both prevention
and early intervention. In total, there are 343 councils in England (LGIU, 2020), 39
police forces, 200 clinical commissioning groups (plus NHS England), and 135
Safeguarding Adults Boards.
Although reporting is not mandated, there is a system of permissive reporting (LRC,
2019a). However, if a safeguarding concern is raised, it is the statutory responsibility
of the local authority to make necessary enquiries (Section 42, Care Act 2014) to
elicit if the adult is at risk. Under the same Section, there is also an obligation to
consider if safeguarding should be implemented and, in their issues paper, the Law
Reform Commission (2019a) observes that legislation mandates inter-sector
collaboration unless this (a) would engender conflict with its own duties, or (b) would
otherwise have an opposing effect on the exercise of its functions.
Any plan of care is required to consider the context of the individual and those who
support that person. This includes the review of care and support plans and, if abuse
or neglect has occurred, prosecution. Section 43(1) of the Care Act 2014 also
stipulates that each local authority is required to establish a Safeguarding Adults
Board (SAB), (which in addition to local authority membership, must include police
and representatives from the NHS) whose responsibility is to protect adults as well
as developing, sharing, implementing and co-ordinating activities of the safeguarding
strategy. Any safeguarding enquiry should consider identifying a lead professional
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(e.g. employer-led response in situations of poor practice leading to pressure sores)
for the enquiry as well as ensuring clarity regarding timescales in conduct of the
enquiry (Donnelly et al., 2017). The SAB is responsible for ensuring relevant
organisations understand concepts such as the range of abuse, coercion and undue
pressure (Age UK, 2018). If there is a concern regarding the conduct of the SAB, its
members or other persons with relevant functions in relation to safeguarding or if the
adult has died and the SAB suspects or knows this is due to abuse or neglect, or is
alive, but the SAB knows or suspects abuse or neglect, a safeguarding adults review
is required. Safeguarding adult reviews may also be instigated if the SAB decides to
examine the case regardless of whether the local authority has been meeting the
person’s needs or not. In all such reviews, the SAB must cooperate and identify
lessons to be learned for practice or process change and improvement. A
Safeguarding Adult Review is a multi-agency process to explore and investigate
whether or not serious harm experienced by an adult, or group of adults at risk of
abuse or neglect, could have been predicted or prevented. The process is to learn
from care processes and identifies learning that enables the partnership to improve
services and prevent abuse and neglect in the future (Staffordshire and Stoke on
Trent Adult Safeguarding Partnership Board, 2019).
Issues within these SAB reviews focus on organisational poor practice and poor
communication which hampers safeguarding work. There can also be little
organisational oversight of cases or action plans provided by the organisations,
which can lead to both systemic and individual safeguarding level service gaps. For
instance, reviews may indicate issues arise due to a poor understanding of the role
of functional assessments and a lack of person-centredness in care management,
while practitioners frequently did not apply the concept of informed consent
(Dalphinis, 2017).
The Care Act 2014 mandates the supply and sharing of information under certain
conditions which enable the SAB to exercise its functions. Section 47 of the Act also
ensures protection of the property of persons being cared for while away from home.
It is vital that all processes related to information sharing are explicit and there is
clarity regarding individual team members’ responsibilities.
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6.1.3.1 Making Safeguarding Personal
To educate professionals on the responsibilities under the legislation, a sector led
campaign, ‘Making Safeguarding Personal’ (MSP) was initiated with a person
centred, outcomes focus to safeguarding work. This includes a twenty-six-item toolkit
and other resources aimed at measuring effectiveness and fostering best practice in
safeguarding using practice-based examples.
A ‘temperature check’ to assess the impact of MSP involved in depth interviews with
safeguarding leads in 76% of local authorities (Pike and Walsh, 2015). The
evaluation found that MSP was positively reviewed by safeguarding staff and
contributed to improving practice locally, better outcomes and working together to
support a culture change. Cooper et al. (2018a) also found that the MSP approach to
safeguarding resulted in a more efficient use of resources (according to a survey of
local authorities) in comparison to their pre-MSP system. It was the local authorities
view that although MSP improved outcomes, it did not involve more time
commitment than other safeguarding approaches. However, there were some areas
which required additional work, such as collaboration with relevant agencies such as
the NHS and the police (Pike and Walsh, 2015). Cooper et al. (2018a) also
highlighted the issues around implementation of MSP, including service capacity and
the input required to develop the necessary skills and knowledge. In addition, one
study (Gough, 2016) observed that the evidence of MSP in case records could be
incomplete as the involvement and voice of the individual may be absent. This points
to the need to move from process-centred care to person centred care (Donnelly et
al., 2017).
Sections 67 and 68 of the Care Act 2014 provide for an independent advocate in the
event that functional capacity is not demonstrated and there is no suitable person to
represent the individual in either safeguarding enquiries or an adult safeguarding
review:
‘The authority must…arrange for a person who is independent of the
authority (an “independent advocate”) to be available to represent and
support the individual for the purpose of facilitating the individual’s
involvement’
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(Care Act, 2014)
An adult at risk does not need to be in receipt of health and/or social care services,
or have particular personal characteristics such as having/not having capacity to
avail of safeguarding (Donnelly et al., 2017, Department of Health & Social Care,
2018). The impetus for a referral is where a ‘concern’ is raised, and the statutory
authority is informed. Following this, an enquiry occurs to determine if abuse has
occurred and whether the person would benefit from safeguarding. Some
commentators suggest there is some ambiguity regarding the threshold levels of
concerns (Parley, 2011; Dunn et al., 2009; Stevens, 2013; Donnelly et al., 2017);
however Johnson and Boland (2019) argue that the Care Act is focused on
prevention and early intervention rather than specifying thresholds for intervention.
Following a consultation by the DOH (England) in 2012 on power of entry, some
submissions from the public did not support such a power (LRC, 2019a). The Care
Act 2014 does not provide for a power of entry by local authorities, although the
removal of a person from their home is enabled under the Mental Capacity Act 2005
if this is deemed to be in their best interests (Donnelly et al., 2017). One argument
raised in favour of a power of entry during English parliamentary debates on the
topic highlighted that a lack of such power of entry under English legislation could
enable perpetrators to act with impunity (LRC, 2019a). It has also been noted that
efforts to gain access to the individual in need of safeguarding are costly in terms of
time spent, as well as the input of a wide range of professionals, such as social
workers and doctors, and can often be distressing for those professionals involved
(Manthorpe et al., 2017b). The same study found that some interviewees described
how such cases impacted on their other work despite their infrequency
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6.2

ORGANISATIONS RELEVANT TO ADULT SAFEGUARDING

6.2.1 The Care Quality Commission
The Care Quality Commission regulates health and social care services in England,
benchmarking care provision against expectations detailed in the Health and Social
Care Act 2008 (Regulated Activities) Regulations 2014 and the Care Quality
Commission Regulations 2009. The Care Quality Commission has four functions
which include registering care providers, monitoring, inspecting and rating services,
taking action to protect service users and using its independent voice to provide
insights into major quality issues in health and social care.
This is underpinned by four values:
•

Excellence – being a high-performing organisation

•

Caring – treating everyone with dignity and respect

•

Integrity – doing the right thing

•

Teamwork – learning from each other to be the best we can
(Care Quality Commission, 2019a)

Its operating model is detailed in Figure 11.
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Figure 11: Care Quality Commission Operating Model
Source: Care Quality Commission (2017). How the guidance fits with CQC's
operating model.

The Care Quality Commission (2019a) uses five key questions when inspecting a
service:
•

Is it safe?

•

Is it effective?

•

Is it caring?

•

Is it responsive to people’s needs?

•

Is it well led?

In examining these key lines of inquiry, the service may be given a rating of
outstanding, good, requires improvement or inadequate. In the context of adult
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safeguarding, Age UK (2018) point out that 63% adult safeguarding concerns relate
to older people, while one in 42 older people over 85 years are subject to
safeguarding concerns. In addition, care scandals continue to point to the need to
ensure proper regulation.

6.2.2 National Institute for Care and Health Excellence (NICE)
NICE provides guidance, advice, quality standards and information services for
health, public health and social care as well as developing resources for best care
excellence. In addition, NICE provides standards and performance indicators for
those providing, regulating and commissioning services in these care areas (HIQA &
MHC, 2018a). NICE (2015) considered ‘What safeguarding practices are most
effective in improving outcomes for people using services?’ In response to this
question, NICE states that there is a lack of evidence on the impact of different
safeguarding practices on organisational culture, service delivery and outcomes. In
this context, additional research is recommended to evaluate the impact of different
approaches. It is also notable that NICE is currently in the process of developing
information and guidance in the area of safeguarding adults in care homes and the
expected publication date is 21st October 2020 (NICE, n.d.).

6.3

PRIMARY LEGISLATION

6.3.1 The Mental Health Act 1983
The Mental Health Act 1983 (as amended, most recently by the Mental Health Act
2007) is designed to give health professionals the powers, in certain circumstances,
to detain, assess and treat people with mental disorders in the interests of their health
and safety or for public safety. Powers set out in the 1983 Act (as amended) allow for
both ‘civil’ admissions to hospital and criminal justice admissions from the courts or
prison. The legislation also provides safeguards for patients to ensure they are not
inappropriately treated under the provisions of the Act. In 2007/8 in England 47,600
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people were detained under the Act (41 per cent following voluntary (‘informal’)
admissions) (The Information Centre, 2008).
The government’s original intention had been to pass a wholly new Mental Health Act
to replace the 1983 Act. However, opposition to many of its proposals meant that the
2007 Act, which received Royal Assent on 19 July 2007, is shorter than originally
planned. It amends, rather than replaces, the 1983 Act.
The Mental Health Act 2007 applies to England and Wales (as does the Mental Health
Act 1983). The Scottish Parliament has powers over mental health legislation in
Scotland and in 2003 passed its own Mental Health Act (the Mental Health (Care and
Treatment) (Scotland) Act 2003), which came into effect in 2005.

6.3.2 Domestic Violence Crimes and Victims Act 2004
The Domestic Violence, Crime and Victims Act 2004 (c 28) is an Act of the
Parliament of the United Kingdom which applies to England and Wales. It is
concerned with criminal justice and concentrates upon legal protection and
assistance to victims of crime, particularly domestic violence. It also expands the
provision for trials without a jury, brings in new rules for trials for causing the death of
a child or vulnerable adult, and permits bailiffs to use force to enter homes. It also
creates an offence related to cases where a child or vulnerable adult dies as a result
of neglect or abuse and it is unclear who in the household was responsible for the
death.
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6.3.3 Mental Capacity Act 2005
The Mental Capacity Act 2005, which applies to people over 16 years of age, is
underpinned by a number of core principles:
•

A person must be assumed to have capacity unless it is established that he lacks
capacity

•

A person is not to be treated as unable to make a decision unless all practicable
steps to help him to do so have been taken without success

•

A person is not to be treated as unable to make a decision merely because he
makes an unwise decision

•

An act done, or decision made, under this Act for or on behalf of a person who
lacks capacity must be done, or made, in his best interests

•

Before the act is done, or the decision is made, regard must be had to whether
the purpose for which it is needed can be as effectively achieved in a way that is
less restrictive of the person's rights and freedom of action
(Mental Capacity Act 2005)

A person is deemed to lack capacity if he or she:
‘…lacks capacity in relation to a matter if at the material time he is unable
to make a decision for himself in relation to the matter because of an
impairment of, or a disturbance in the functioning of, the mind or brain.’
(Mental Capacity Act 2005)

The Act provides that the potential to participate in decisions must be maximised and
decisions must concur with the beliefs and values of the person as if they had
capacity (Jackson, 2018). It is also important to note that one of the core principles of
the MSP programme (discussed in Section 6.1.3.1) is that it applies to any individual,
at any point on the mental capacity spectrum (Keeling, 2017). The Mental Capacity
Act 2005 makes provision for powers of attorney (Sections 9-14) and empowers
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authorities to appoint an independent mental capacity advocate to represent the
individual deemed to lack capacity (Section 35) (HIQA & MHC, 2018a). In addition,
Deprivation of Liberty Safeguards were introduced as an amendment under the
Mental Health Act 2007 but form part of the Mental Capacity Act. This amendment
was brought in to protect people who cannot consent to care arrangements in a care
home or hospital if those actions would deprive them of their liberty. Authorisation to
deprive a person of their liberty is only given by the local authority if certain
assessments support that they are necessary and in the individual’s best interests.
Care homes must seek a standard authorisation from the local authority to deprive a
person of their liberty. If granted, a person (usually a family member or friend) is
appointed to act as the legal representative. Any standard authorisation can be
challenged in the Court of Protection. The Court of Protection in English law is a
superior court of record created under the Mental Capacity Act 2005. It has
jurisdiction over the property, financial affairs and personal welfare of people who
lack mental capacity to make decisions for themselves. With the Court of Protection,
the individual can avail of an independent mental capacity advocate. An independent
mental capacity advocate must:
•

Have appropriate experience or training or an appropriate combination of
experience and training

•

Be a person of integrity and good character

•

Be able to act independently of any person who instructs him.
(The Mental Capacity Act 2005 (Independent Mental Capacity Advocates)
(General) Regulations 2006)

In settings other than care homes, the Courts of Protection can make a decision on
deprivation of liberty. Restraints are only allowed if they are in the individual’s
interest. The Social Care Institute for Excellence (2017) observed that there are two
questions related to deprivation of liberty:
•

Is the person subject to continuous supervision and control?
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•

Is the person free to leave? – with the focus, being not on whether a person
seems to be wanting to leave, but on how those who support them would react if
they did want to leave

In addition, if the features listed below are evident, then an application for an
authorisation of deprivation of liberty should be made. If there is:
•

Frequent use of sedation/medication to control behaviour

•

Regular use of physical restraint to control behaviour

•

The person concerned objects verbally or physically to the restriction and/or
restraint

•

Objections from family and/or friends to the restriction or restraint

•

The person is confined to a particular part of the establishment in which they are
being cared for

•

The placement is potentially unstable

•

Possible challenge to the restriction and restraint being proposed to the Court of
Protection or the Ombudsman, or a letter of complaint or a solicitor’s letter

•

The person is already subject to a deprivation of liberty authorisation which is
about to expire
(Social Care Institute for Excellence, 2017)

To assist authorised persons’ understandings of Deprivation of Liberty Safeguards
(DoLS), the Lord Chancellor (2008) issued a code of practice which explains what,
when and how these safeguards are to be implemented in England and Wales. In
July 2018, a Mental Capacity (Amendment) Bill was published to replace the
deprivation of liberty safeguards with Liberty Protection Safeguards (applied to those
16 years or over). This became law in 2019 and requires deprivation of liberty to be
authorised in advance by a responsible person (hospital manager, clinical
commissioning groups or local authority) and has the following stipulations:
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•

The person lacks the capacity to consent to the care arrangements

•

The person has a mental disorder

•

The arrangements are necessary to prevent harm to the cared-for person; and
proportionate to the likelihood and seriousness of that harm

The Mental Capacity Act 2005 (Section 45) makes provision for the establishment of
the Courts of Protection which have equivalent powers to the High Courts. The
function of the Courts of Protection is to make decisions (welfare and financial) for
people who lack capacity in the context of:
•

Deciding whether someone has the mental capacity to make a particular decision
for themselves

•

Appointing deputies to make ongoing decisions for people who lack mental
capacity

•

Giving people permission to make one-off decisions on behalf of someone else
who lacks mental capacity

•

Handling urgent or emergency applications where a decision must be made on
behalf of someone else without delay

•

Making decisions about a lasting power of attorney or enduring power of attorney
and considering any objections to their registration

•

Considering applications to make statutory wills or gifts

•

Making decisions about when someone can be deprived of their liberty under the
Mental Capacity Act
(Court of Protection, n.d.)

The Mental Capacity Act 2005 (Section 57) also provides for the appointment by the
Lord Chancellor of a public guardian whose functions are:
a) establishing and maintaining a register of lasting powers of attorney,
b) establishing and maintaining a register of orders appointing deputies,
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c) supervising deputies appointed by the court,
d) directing a Court of Protection Visitor to visit:
(i) a donee of a lasting power of attorney,
(ii) a deputy appointed by the court, or
(iii) the person granting the power of attorney or for whom the deputy is
appointed (“P”),
e) and to make a report to the Public Guardian on such matters as he may
direct,
f) receiving security which the court requires a person to give for the discharge
of his functions,
g) receiving reports from donees of lasting powers of attorney and deputies
appointed by the court,
h) reporting to the court on such matters relating to proceedings under this Act
as the court requires,
i) dealing with representations (including complaints) about the way in which a
donee of a lasting power of attorney or a deputy appointed by the court is
exercising his powers,
j) publishing, in any manner the Public Guardian thinks appropriate, any
information he thinks appropriate about the discharge of his functions.
(Mental Capacity Act 2005)

6.3.4 Safeguarding Vulnerable Groups Act 2006 (as amended by the Protection of
Freedoms Act 2012)
This Safeguarding Vulnerable Groups Act 2006 is an Act of the Parliament of the
United Kingdom. The Safeguarding Vulnerable Groups Act 2006 only covers
England and Wales, but comparable legislation has been passed to cover Northern
Ireland (The Safeguarding Vulnerable Groups (Northern Ireland) Order 2007) and
Scotland (Protection of Vulnerable Groups (Scotland) Act 2007). The Act was
passed to help avoid harm, or risk of harm, by preventing people who are deemed
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unsuitable to work with children and vulnerable adults from gaining access to them
through their work.
It established the legal basis for the Independent Safeguarding Authority (ISA) who
managed the two lists of people barred from working with children and/or vulnerable
adults replacing the former barred lists established by The Protection of Children Act
1999 and Part VII of the Care Standards Act (England and Wales) 2000. The Act
placed a statutory duty on all those working with vulnerable groups to register with
the ISA and undergo an advanced vetting process with criminal sanctions for noncompliance. The ISA was a non-departmental public body for Northern Ireland,
England, and Wales, that existed until 1 December 2012, when it merged with the
Criminal Records Bureau (CRB) to form the Disclosure and Barring Service (DBS).
The DBS helps employers make safer recruitment decisions each year by
processing and issuing DBS checks for Northern Ireland, England, Wales, the
Channel Islands and the Isle of Man. Organisations with responsibility for providing
services or personnel to vulnerable groups have a legal obligation to refer relevant
information to the service.

6.3.5 Health and Social Care Act 2008
The Health and Social Care Act 2008 established the Care Quality Commission,
whose responsibility is to regulate health and adult social care services (NHS trust,
NHS Foundation trust (including ambulance services), Primary Care Trust and
services and the management of the NHS Blood and Transport), ensuring quality
and safety of services. This gives new powers to inspect services, investigate and
intervene where issues arise, and strengthens clinical governance. HIQA and MHC
(2018a) have observed there is a significant safeguarding remit in ensuring
compliance with the Human Rights Act 1998 in relation to adults using residential
care services in the independent sector. Furthermore, a breach of regulation 8
(safeguarding people who use services from abuse) in the Health and Social Care
Act 2008 (Regulated Activities) Regulations (2014) equates to an offence (HIQA &
MHC, 2018a).
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6.3.5.1 Related Secondary Legislation
6.3.5.1.1 Care Quality Commission Regulations 2009
These regulations set out the requirements for the way people who wish to provide
or manage a regulated health or social care activity in England can become
registered. The Essential Standards of Quality and Safety required of registered
health and care providers consist of 28 regulations and associated outcomes that
are set out in two pieces of legislation: these regulations and the Health and Social
Care Act 2008 (Regulated Activities) Regulations 2014.
Out of the 28 regulations, the 16 that come within Part 4 of the Health and Social
Care Act 2008 (Regulated Activities) Regulations 2010 are the ones that most
directly relate to the quality and safety of care, and providers must have evidence
that they meet these outcomes.
The other 12 regulations relate more to the routine day-to-day management of a
service and indicate to the regulator that the service is being run appropriately and
responsibly. For each regulation an associated outcome is given, which describes
the experiences the regulator expects people to have as a result of the care they
receive.
6.3.5.1.2 Health and Social Care Act 2008 (Regulated Activities) Regulations 2014
These regulations have been laid out by the Department of Health and Social Care
under provisions of the Health and Social Care Act 2008, and they fulfil the
Government’s commitment to incorporate “fundamental standards” into the
requirements for registering with the Care Quality Commission (CQC) (Section
6.2.1).
The standards clarify the requirements that providers must meet and make it more
straightforward for the CQC to bring prosecutions for the most serious breaches. The
objective being to improve the quality of care and the ability of the CQC to hold
providers to account where care is poor. The CQC has produced draft guidance for
providers on how to achieve compliance with these regulations (Section 6.2.1).
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6.3.6 Protection of Freedoms Act 2012
The Protection of Freedoms Act 2012 is an Act of the Parliament of the United
Kingdom. It was introduced to enhance civil liberties by making a range of provisions
across seven parts:
•

Part 1: Regulation of biometric data

•

Part 2: Regulation of surveillance

•

Part 3: Protection of property from disproportionate enforcement action

•

Part 4: Counter-terrorism powers

•

Part 5: Safeguarding vulnerable groups, criminal records etc.

•

Part 6: Freedom of information and data protection

•

Part 7: Miscellaneous and general

Part 5 has particular relevance to this review, by:
•

Amending the Safeguarding Vulnerable Groups Act 2006 (see Sections 4.2.8 and
6.3.4) and Police Act 1997 with regards to carers and criminal record checks. The
Act removed the Controlled Activity and Monitoring sections from the
Safeguarding of Vulnerable Groups Act.

•

Merging the Criminal Records Bureau (CRB) and Independent Safeguarding
Authority (ISA) into a new Disclosure and Barring Service.

6.3.7 Care Act 2014
The Care Act 2014 is the key piece of adult safeguarding legislation in England. It
superseded the “No Secrets” policy and mandated the local authorities to be the lead
agency in addressing safeguarding concerns for adults aged 18 years and over. If an
adult is over 18 years and still receiving children’s services, any safeguarding
concerns are the remit of the adult safeguarding team. Furthermore, the Act
identifies the statutory responsibility of the co-ordination and integration of care and
support between health and local authorities. This is considered to address gaps in
activities related to personalisation, social care assessment, aftercare (under Section
117 of the Mental Health Act 1983) and safeguarding (Johnson & Boland, 2019).
Following a recommendation from the Law Commission in 2011, the term vulnerable
265 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

was discarded due to its potential stigmatising and disempowering connotations
(Donnelly et al., 2017).
Section 42 of the Care Act specifically addresses the management of adult
safeguarding. The Care Act defines an adult at risk as a person who meets all three
criteria as detailed below:
1. Has needs for care and support (whether or not the authority is meeting any
of those needs),
2. Is experiencing, or is at risk of, abuse or neglect, and
3. As a result of those needs is unable to protect himself or herself against the
abuse or neglect or the risk of it.
Brammer (2019) argues that little has changed in substance of practice processes
because, although the term ‘vulnerable’ is not used there remains a link to the need
for care. The argument against the terminology used in the Act is supported by Flynn
and Arstein-Kerslake (2017), who propose a disability neutral basis for state
intervention and that state intervention should be targeted at offering support and
protection and not to override the individual’s autonomy if interventions are refused.
Although not specifically defined in the Care Act 2014, the Act states that abuse
includes financial abuse, which is described in Section 42(3) as:
“Abuse” includes financial abuse; and for that purpose, “financial abuse” includes:
a) Having money or other property stolen
b) Being defrauded
c) Being put under pressure in relation to money or other property
d) Having money or other property misused
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6.3.7.1 Related Secondary Legislation
6.3.7.1.1 Well-being: A central principle
In Section 1 of the Care Act 2014, safeguarding is constructed around the principle
of well-being with an onus on authorities to recognise an individual’s right to selfdetermination, having their wishes and general rights (autonomy, self-determination,
facilitation of participation in process, least restrictive alternative, right to protection)
supported and respected and to recognise the impact of the individual’s needs on
those who support them. Authorities are obliged to consider a needs assessment for
care and support requirements as well as eligible needs. Eligibility is assessed under
Care and Support (Eligibility Criteria) Regulations 2014 under Part 1 of the Care Act
201428. Well-being is considered under the following domains:
•

Personal dignity (including treatment of the individual with respect)

•

Physical and mental health and emotional well-being

•

Protection from abuse and neglect

•

Control by the individual over day-to-day life (including over care and support
provided and the way it is provided)

•

Participation in work, education, training or recreation

•

Social and economic well-being

•

Domestic, family and personal

•

Suitability of living accommodation

•

The individual’s contribution to society
(Department of Health & Social Care, 2018)

28

Care and Support (Eligibility Criteria) Regulations 2015, SI 313/2015.
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The criteria for eligibility in the Care Act 2014 is considered to deviate from the
original recommendations of the Law Commission (2011) as they are not disability
neutral (Flynn & Arstein-Kerslake, 2017).

6.3.8 Serious Crime Act 2015
This Act amended the proceeds of multiple Acts (Proceeds of Crime Act 2002, the
Computer Misuse Act 1990, Part 4 of the Policing and Crime Act 2009, section 1 of
the Children and Young Persons Act 1933, the Sexual Offences Act 2003, the Street
Offences Act 1959, the Female Genital Mutilation Act 2003, the Prohibition of
Female Genital Mutilation (Scotland) Act 2005, the Prison Act 1952 and the
Terrorism Act 2006) and as such covers a wide range of provisions.
Of relevance to adult safeguarding, Part 5, Section 76 of the Serious Crime Act
(England and Wales) 2015 creates an offence related to controlling or coercive
behaviour in an intimate or family relationships.

6.4

STANDARDS, GUIDANCE AND POLICIES

6.4.1 Care and Support Statutory Guidance (2018)
To assist relevant professionals and organisations in adhering to the Care Act, the
Department of Health and Social Care published a care and support statutory
guidance (Department of Health and Social Care, 2014), which was updated in
March 2020. It is important that legal responsibilities are fully understood by relevant
agencies (Bows & Penhale, 2018). The Care and Support Statutory Guidance (2014)
states that:
‘The core purpose of adult care and support is to help people to achieve
the outcomes that matter to them in their life. Throughout this guidance
document, the different chapters set out how a local authority should go
about performing its care and support responsibilities. Underpinning all of
these individual ‘care and support functions’ (that is, any process, activity
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or broader responsibility that the local authority performs) is the need to
ensure that doing so focuses on the needs and goals of the person
concerned.’
(Department of Health and Social Care, 2014)

This Statutory Guidance also outlines six key principles which underpin all adult
safeguarding work:
1. Empowerment: People are supported and encouraged to make their own
decisions and informed consent.
2. Prevention: It is better to take action before harm occurs.
3. Proportionality: Engage in the least intrusive response appropriate to the
risk presented.
4. Protection: Support and representation for those in greatest need.
5. Partnership: Services offer local solutions through working closely with their
communities. Communities have a part to play in preventing, detecting and
reporting neglect and abuse.
6. Accountability: Accountability and transparency in delivering safeguarding.
A significant provision in the Care Act 2014, and supported in the principle of
empowerment, is a right to make risky decisions if decision-making capacity is
deemed present. Cave (2017) discusses the issue of decisions that are overtly very
risky. In this context of a framework drawing on a medical context, it is suggested
that the judiciary should consider the doctrine of necessity to justify medical
treatment that is lifesaving or prevents significant harm to the adult or in the event of
a suspicion of undue influence.
While the Care Act 2014 does not specifically define abuse, the Care and Support
Statutory Guidance29 (DHSC, 2014) does. Abuse was considered under a wide

29

Originally developed in 2014, published in 2016 but subject to regular revisions.
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frame of reference, with authorities cautioned against limiting conceptualisations of
abuse and neglect (Kidd & Manthorpe, 2017). The scope of abuse types was
expanded to ten categories as detailed below:
Physical abuse: This includes assault, hitting, slapping, pushing, misuse of
medication, restraint or inappropriate physical sanctions.
Sexual abuse: This includes rape and sexual assault or sexual acts to which the
adult has not consented or was pressured into consenting.
Psychological abuse: This includes emotional abuse, threats of harm or
abandonment, deprivation of contact, humiliation, blaming, controlling, intimidation,
coercion, harassment, verbal abuse, isolation or unreasonable and unjustified
withdrawal of services or supporting networks.
Modern Slavery: This includes a number of forms of modern slavery and human
trafficking such as: •

Illegal exploitation of people for personal or commercial gain. Victims may be
trapped in servitude which was due to deceit or coercion.

•

Criminal exploitation such as forcing a person into pick pocketing, shoplifting,
drug trafficking

•

Domestic servitude in the context of being forced to work in private houses with
restricted freedoms, long hours and little or no pay.

•

Forced labour abuse such as long hours, no pay, poor conditions with verbal and
physical threats to the individual.

•

Sexual Exploitation which includes prostitution and child abuse.

•

Other forms of modern slavery include organ removal, forced begging, forced
marriage and illegal adoption.

Financial or material abuse: This includes theft, fraud, exploitation, coercion in
relation to an adult's financial affairs or arrangements, including in connection with
wills, property, inheritance or financial transactions, or the misuse or
misappropriation of property, possessions or benefits.
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Neglect and acts of omission: This includes ignoring medical or physical care
needs, failure to provide access to appropriate health, care and support or
educational services, the withholding of the necessities of life, such as medication,
adequate nutrition and heating.
Self-Neglect: This targets a wide range of behaviour where a person neglects to
care for him/herself in the context of personal hygiene, health or surroundings. This
includes behaviour such as hoarding.
Domestic Violence: Domestic violence and abuse is officially classified as "any
incident of threatening behaviours, violence or abuse between adults who are or
have been in a relationship together, or between family members, regardless of
gender or sexuality". This may encompass hitting, slapping and beating, but it can
also include emotional abuse as well as forced marriage and so-called "honour
crimes”.
Under this definition, it is abuse if a partner, ex-partner or a family member:
•

Threatens/frightens an individual

•

Shoves or pushes an individual

•

Makes an individual fear for their physical safety

•

Puts an individual fear for their physical safety

•

Puts an individual down, or attempts to undermine their self-esteem

•

Controls an individual, for example by stopping them seeing friends and family

•

Is jealous and possessive, such as being suspicious of friendships and
conversations

Discriminatory abuse: This includes discrimination on grounds of race, gender and
gender identity, disability, sexual orientation, religion, and other forms of harassment,
slurs or similar treatment.
Organisational abuse: This includes neglect and poor care practice within an
institution or specific care setting like a hospital or care home, e.g. this may range
from isolated incidents to continuing ill-treatment.
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Although hate crime is not included as a category, the Law Commission of England
and Wales is conducting a review to ascertain if existing legislation is sufficiently
comprehensive to address this issue or if reform is required. The resulting
consultation paper for the review is expected in 2020 (LRC, 2019a). Guidance is
given on the process of initial enquiry, which involves information gathering as
detailed below in Figure 12:

Figure 12: Information Sharing
Source: DHSC. Care and Support Statutory Guidance (2014).

The importance of information sharing has been recognised (Social Care Institute for
Excellence, 2016; Donnelly et al., 2017; Carr, et al., 2019); however, the Care Act
2014 recognises the individual’s right to choice and control over information and
whom it is shared with (Johnson & Boland, 2019). Challenges in information sharing
have been noted (Manthorpe et al., 2010). In some areas in England, Multi-Agency
Safeguarding Hubs have been established to facilitate information sharing and
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collaborative decision-making. This often means co-location of relevant staff from the
various agencies in order to facilitate easier case management. Although no
standard model has been developed, the Social Care Institute for Excellence (2016)
notes that a number of issues need to be addressed when establishing such hubs:
•

Will the hub take the form of a single location for staff from all the agencies?

•

How will it be resourced and by whom?

•

What are the thresholds that will trigger referral to the hub?

•

Which agencies will represent health and social care?

•

At what levels will agencies be represented?

•

Are decisions regarding action made by the hub or does it just make
recommendations to the individual agencies that are members?

•

How will the hub link to/work with safeguarding children systems and processes?

•

Is there an information-sharing protocol in place stating how and which
information can be requested, how it will be shared, the uses to which it can be
put, how it will be stored and for how long?

•

Are IT information systems compatible?
(Social Care Institute for Excellence, 2016)

The guidance also provides a flowchart for procedures in individual cases (Figure
13):
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Figure 13: Procedures Responding to Individual Cases
Source: DHSC. Care and Support Statutory Guidance (2014).

Ochieng and Ward (2018) have noted the success of continuing professional
development for nurses for safeguarding vulnerable adults, which led to staff having
increased awareness of the safeguarding issues that can arise in their area, as well
as the confidence in their own abilities to manage these issues. However, limitations
to the success of this training arose, such as an unwillingness on behalf of managers
to implement what was learnt due to impoverished resources in leadership skills and
time.
There is a requirement for a Principal Social Worker in the Care and Support
Statutory Guidance (DHSC, 2014) who is supported by the local authority to:
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•

Lead and oversee excellent social work practice

•

Support and develop arrangements for excellent practice

•

Lead the development of excellent social workers

•

Support effective social work supervision and decision-making

•

Oversee quality assurance and improvement of social work practice

•

Advise the director of adult social services (DASS) and/or wider council in
complex or controversial cases and on developing case or other law relating to
social work practice

•

Function at the strategic level of the Professional Capabilities Framework
(DHSC, 2014: 1.27)

HIQA and MHC (2018a) and Donnelly et al. (2017) note that there has been some
criticism of the use of ‘guidance’ for local authorities rather than a legally enforceable
statutory code, as this can result in a lack of standardisation. In addition, the
increased responsibilities of local authorities did not attract further funding, putting
pressure to meet requirements within existing budgets (HIQA & MHC, 2018a) with
‘need’ only being rendered legitimate if there are resources to meet it (Slasberg and
Beresford, 2017). However, the government noted that a statutory code of practice
would be unwieldy and lack flexibility and guidance would be sufficient for courts to
take the actions of authorities into account as well as mandating authorities to act
under the guidance (Donnelly et al., 2017).

6.4.2 State of Care Report
Under section 83(4)(a) of the Health and Social Care Act 2008, an annual report is
produced for government. The latest report for 2018/2019 acknowledges some
advances in care quality (CQC, 2019a) but does identify that care experiences can
be deficient, particularly related to people with a learning difficulty or autism in terms
of care access and availing of appropriate services from specialist professionals. It
was also noted that people with mental health illness may not always have their
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required care in relation to local comprehensive rehabilitation services. Other areas
of concern were emergency department areas, community care areas, the
collaboration of and innovation in care services and other organisations. Care ratings
are detailed in Figure 14.

Figure 14: Adult Social Care, Overall Ratings, 2018 and 2019 and by Type of
Service
Source: CQC 2019a. The State of Health Care and Adult Social Care in England.
2018/2019: 34.

The Care Quality Commission (2019a) notes the increase in sharing of information
and observed that this has enhanced safeguarding, particularly related to raising
concerns if the individual presented at multiple hospitals. Concerns were also raised
regarding deprivation of liberty safeguards in the context of local authorities’ delay in
expediting applications, thus, impacting on human rights. This is attributed to a
confusion and a lack of knowledge of the relevant legislation (CQC, 2019a).

6.5

SECTORAL ROLES AND RESPONSIBILITIES

An overview of the adult safeguarding models implemented by the various sectors
England is discussed in Section 6.1.3. Any information available on sectoral and
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cross sectoral roles discussed within this chapter has been used to populate Table
18.
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Table 18. Sectoral and Cross sectoral roles and responsibilities in England.

England
•
Who Leads •
the
Coordination •

Local authorities are considered the lead agencies in the management of safeguarding concerns
Any safeguarding plan is required to identify the lead person for the enquiry as well as ensuring
clarity regarding timescales in conduct of the enquiry
Established and led by local authorities, Multi-Agency Safeguarding Hubs have been
established to facilitate information sharing and collaborative decision-making

•
Cross
Sectoral
Activities Who leads
on what

Specific
Role of
Health and
Social
Sector

Health and social care
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•

Each local authority is required to establish a Safeguarding Adults Board (SAB), (which in
addition to local authority membership, must include police and representatives from the National
Health Service(NHS)) whose responsibility is to protect adults as well as developing, sharing,
implementing and co-ordinating activities of the safeguarding strategy
If a safeguarding concern is raised, the SAB considers if safeguarding should be implemented and
legislation mandates inter-sector collaboration if required (LRC, 2019a) unless this (a) would
engender conflict with its own duties, or (b) would otherwise have an opposing effect on the
exercise of its functions

•

See lead coordination roles above of local authorities

•

Care homes must seek a standard authorisation to deprive a person of their liberty

•

Care Quality Commission:
o Responsibility to regulate health and adult social care services ensuring quality and safety
of services

Evidence review to inform development of a national policy on adult safeguarding in the health and social care sector

o Benchmarks care provision against expectations detailed in the Health and Social Care Act
2008 (Regulated Activities) Regulations 2014
o More information in Section 6.2.1
•

•

•
•
Police / Justice

•

Adult Principal Social Worker
o Requirement in the Care and Support Statutory Guidance
o Role varies across authorities
National Institute for Care and Health Excellence (NICE)
o NICE provides guidance, advice, quality standards and information services for health,
public health and social care as well as developing resources for best care excellence
o NICE provides standards, indicators and performance indicators for those providing,
regulating and commissioning services in these care areas
Unique example: A vulnerable adult support team in Southampton hospital emergency department
has also provided intervention for people who are homeless, have substance abuse issues, or are
victims of sexual violence and human trafficking.
The function of the Courts of Protection is to make decisions (welfare and financial) for people
who lack capacity. The Courts of Protection can make a decision on deprivation of liberty.
Mental Capacity Act 2005: appointment of a public guardian (information on functions of the
Public Guardian in Section 6.3.3)

Equality / Rights /
Social Inclusion
Financial Institutions
Welfare / Social
Protection
•
Local Authorities
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Local authorities are considered the lead agencies in the management of safeguarding concerns
If a safeguarding concern is raised, it is the statutory responsibility of the local authority to make
necessary enquiries to elicit if the adult is at risk.
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•
•
•
Other
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Independent advocate must be arranged by the local authority in the event that functional
capacity is not demonstrated and there is no suitable person to represent the individual in either
safeguarding enquiries or and adult safeguarding review
Each local authority is required to establish a SAB
Authorities are obliged to consider a needs assessment for care and support requirements as
well as eligible needs
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6.6

INTERVENTIONS – AND APPROACHES WHICH IMPROVE OUTCOMES

Cole (2019) notes that there have been some focused developments in the model of
safeguarding in England. For example, a vulnerable adult support team in
Southampton hospital emergency department has provided intervention for people
who are homeless, have substance abuse issues, or are victims of sexual violence
and human trafficking. Based on a model of motivational interviewing, the team
identifies psycho-social issues, does a risk assessment, prepares goals of
safeguarding interventions and community referrals and provides support to people
with dementia and intellectual disability. Evaluations have pointed to enhanced
community-acute collaborations as well as having the team manage complex cases
which frees up emergency department staff (Cole, 2019).
Making Safeguarding Personal (MSP) was initiated with a person-centred, outcomes
focus to safeguarding work. This includes a twenty-six-item toolkit30 and other
resources aimed at measuring effectiveness and fostering best practice in
safeguarding using practice-based examples. A ‘temperature check’ to assess the
impact of MSP involved in depth interviews with safeguarding leads in 76% of local
authorities (Pike and Walsh, 2015) which was discussed in greater detail in Section
6.1.3.1.

30

Fourth edition published in January 2020: https://www.local.gov.uk/msp-toolkit
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6.7

ECONOMIC IMPACTS

There is a scarcity of published evidence or grey literature on resource impacts/unit
cost/costs for safeguarding adults at risk within the scope of this review. Some
material relevant to resourcing implications of adult safeguarding which were
referenced earlier in this chapter include:
•

It has also been noted that efforts to gain access to the individual in need of
safeguarding are costly in terms of time spent, as well as the input of a wide
range of professionals, such as social workers and doctors, and can often be
distressing for those professionals involved (Manthorpe et al., 2017b).

•

Cooper et al. (2018b) found that the MSP approach to safeguarding resulted in a
more efficient use of resources (according to a survey of local authorities) in
comparison to their pre-MSP system. It was the local authorities view that
although MSP improved outcomes, it did not involve more time commitment than
other safeguarding approaches.

•

NICE (2015) considered ‘What safeguarding practices are most effective in
improving outcomes for people using services?’ In response to this question,
NICE states that there is a lack of evidence on the impact of different
safeguarding practices on organisational culture, service delivery and outcomes.
In this context, additional research is recommended to evaluate the impact of
different approaches. It is also notable that NICE are currently in the process of
developing information and guidance in the area of safeguarding adults in care
homes and the expected publication date is 21st October 2020 (NICE, n.d.).

This research team are in agreement with NICE, that the scarcity of empirical
evidence on resource impacts/unit costs/costs for adult safeguarding is primarily due
to a lack of published research on this topic. Anecdotally, the research team makes a
reasonable assumption that agencies and jurisdictions implementing adult
safeguarding systems or processes must have assigned resources and budget to
achieve their goals (whether through reallocation of current resources or through
accessing additional resources). However, this information (type of resources, unit
cost, overall budget impact) was not available for analysis within the scope of this
review.
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6.8

TRAINING AND DEVELOPMENT

The Care Act 2014 and its associated Care and Support Statutory Guidance (2014)
(see Section 6.4.1), state that local authorities should consider how to encourage
training and development for the care and support workforce. The Care and Support
Statutory Guidance (2014) provides a range of links to independent training
providers who facilitate training multiple sectors, including social care and health
sector workers, to meet “national standards”.
As in Northern Ireland, Scotland and Wales, a model of training using levels was
developed by a multi-professional group and published on their behalf by the Royal
College of Nursing (Harvey et al., 2018). It is designed to be used in all organisations
that provide or commission health care for adults regardless of sector, setting or
size. The language reflects the different legislation, terms and structures within
Northern Ireland, Scotland, England and Wales, within which intercollegiate
colleagues practice. At the outset of the guidance document, it provides contextual
advice through which it should be interpreted:
•

“The document relates to individuals of 18 years and over (which may
cause some conflicts with the Scottish jurisdiction)

•

It is important that the workforce are also familiar with the relevant
associated legislation and guidance that supports adults to make decisions.
Such legislation and guidance may be specific to the country in which the
professional practises and the competencies must be applied within the
context of that legislation.

•

It suggests that healthcare organisations are responsible for ensuring that
those who use their services are safeguarded and that staff are suitably
skilled and supported. This includes private, independent health care and
voluntary sector as well as statutory providers.

•

The guidance document advises that education may occur through formal
training, accredited programmes, non-accredited, practice-based learning
and development opportunities that target not only professional, but local
service needs. Practitioners should also be attentive to any adult
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safeguarding guidance produced by their individual professional bodies
and professional regulators.
•

All health care organisations have a duty outlined in legislation to make
arrangements to safeguard and to co-operate with other agencies to
protect adults at risk from harm abuse or neglect. Chief executive officers
have a responsibility to seek assurance that all staff are able to meet this
requirement.”
(Harvey et al., 2018)

The model delineates minimum standards for training for health and social care
professionals (Harvey et al., 2018) within five levels plus training at board level. The
need for training is echoed in a number of studies on prevalence and prevention of
abuse in England (Benbow et al., 2019; McLaughlin et al., 2018; Ochieng and Ward,
2018). These levels equate to the expected competencies required within various
roles as demonstrated below.
Level 1: All staff in health areas.
Level 2: All practitioners who have regular contact with patients, their families or
carers, or the public.
Level 3: Registered health care staff working with adults who engage in assessing,
planning, intervening and evaluating the needs of adults where there are
safeguarding concerns (as appropriate to role).
Level 4: Specialist roles – named professionals.
Level 5: Specialist roles – designated professionals.
Board Level: Chief executive officers, trust and health board executives, and nonexecutive directors/members and commissioning body directors. This includes
boards of private, independent and charitable health care and voluntary sector as
well as statutory providers.
(Harvey et al., 2018:13)
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Training is focused on developing mandated core competencies in safeguarding with
associated knowledge, skills, attitudes and values at each of the levels within
fundamental principles and outcomes are explicit (Harvey et al., 2018).
To educate professionals on the responsibilities under the legislation, a sector led
campaign, ‘Making Safeguarding Personal (MSP) was initiated with a person
centred, outcomes focus to safeguarding work. As discussed in Section 6.1.3.1, a
twenty-six-item toolkit31 was created to facilitate training in MSP and ultimately
increase its effectiveness when implementing it.

31

Fourth edition published in January 2020: https://www.local.gov.uk/msp-toolkit
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CHAPTER 7 – ADULT SAFEGUARDING STRUCTURES AND
MODELS IN WALES
7.1

INTRODUCTION

This chapter presents the literature on adult safeguarding and models in Wales. It
provides a review of adult safeguarding in Wales drawing from the literature and
findings from three recent reviews (Donnelly et al., 2017; HIQA & MHC, 2018a; Law
Reform Commission, 2019a). In addition, literature identified in the period between
2017-2019 has been incorporated into the chapter. This literature includes the
database search, the grey literature search and the literature extracted through a
snowball literature search.

7.1.1 Origins
Prior to 2014, adult safeguarding in Wales did not have a dedicated 1 legislative basis
and practice followed the policy In Safe Hands (Social Services Inspectorate, 2000).
This policy provided standards for inter-agency working and organisational cultures
for safeguarding. This included guidance on information sharing, prevention of
abuse, procedures for case management and monitoring. Safeguarding adults in
Wales concerns adults aged 18 years and older and is now provided for in
legislation, the Social Services and Well-being Act 2014.
An incident which contributed to the current Welsh system includes a 2015
investigation by Dr Margaret Flynn into six nursing homes in the Caerphilly County
Borough and Blaenau Gwent County Borough identified systematic abuse of care
home residents. It was found that the quality of care was sub-standard and
inadequate in meeting the older residents’ needs. As the care concerns related to
approximately 63 deaths in the care facilities, a police investigation, Operation
Jasmine, was also undertaken and was estimated to cost £15 million. The Welsh
government published 12 recommendations related to responses received which
related to safeguarding reform in the Welsh government, policy, coroners’ officers,
General Medical Council, the Nursing and Midwifery Council, the Director of
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prosecutions, the National Police Chiefs Council and the Law Commission (Welsh
Government, 2015). This represented one of the cases that led to the introduction of
the Regulation and Inspection of Social Care (Wales) Act, 2016.

7.1.2 Empirical Data
The Welsh Government collects statistics on safeguarding from local authorities.
Table 19 presents figures for the last three years, demonstrating an increase in all
domains (StatsWales, 2019).
Table 19: Adults Suspected of being at Risk by Local Authorities in Wales
Adults Suspected of being at Risk by

2016-

2017-

2018-

Local Authorities

2017

2018

2019

11,761

13,741

14,938

1,814

2,182

2,227

2,462

2,960

3,271

Number of adults suspected of being at risk
of abuse or neglect reported during the year
Number of adults reported more than once
for the same category of abuse or neglect
during the year
Number of adults reported for different
categories of abuse or neglect during the
year

Source: StatsWales, (2019) Adults suspected of being at risk by local authority and
measure.

7.1.3 Model of Safeguarding in Wales
The Welsh structural model of safeguarding involves multiple agencies. There is a
total of 22 local authorities in Wales, four police services, six regional adult and
children safeguarding boards and seven local health boards (HIQA & MHC, 2018a).
The six Regional (adult and children) Safeguarding Boards (RSBs) work with the
National Independent Safeguarding Board (NISB) (which advises the Welsh
Government on safeguarding and works with safeguarding boards to protect children
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and adults from harm) and are established under Sections 132 (National) and 134
(Regional) of the Social Services and Well-being Act 2014, which is underpinned by
a human rights approach and multi-agency collaboration. As a result of the
introduction of the Social Services and Well-Being Act 2014, councils have been
obliged to restructure the model of safeguarding to map onto the requirements of
legislation. Thus, the provisions of the legislation now frame the model of
safeguarding. For example, Wrexham Borough Council published an interim policy
for adult safeguarding in 2018 which follows the stipulations and duties in legislation.
This section gives this policy as an example of the model of safeguarding.
Wrexham County Borough Council (2018) clarify that issues of care quality need to
be directed to the relevant regulator. Reports can be received in various ways
(telephone, verbal or email) and crimes should be referred by staff to the police as
well as the Council and within one day of identifying the concern. The person making
the report should receive an acknowledgement within one week. Regional report
forms have been identified. In Wrexham, the North Wales Safeguarding Board
Adults at Risk Report Form is used. Following the receipt of the form, safeguarding
enquiries are made as detailed below:
1. Screening – to check general factual accuracy of any referral
2. Initial evaluation – collecting, reviewing and collating information
3. Determination – deciding from the outcome of the screening or initial
evaluation what, if any action should be taken
(Wrexham County Borough Council, 2018: 6)

If there are care and support needs identified, then the assessment determines how
these needs can be met. Any decision not to proceed needs sanction from a lead
practitioner and to be signed off by a professional manager. The lead practitioner is
assigned to the case to direct any necessary inquiries. Depending on the case, lead
practitioners are assigned as follows:
•

They are a social worker within Adult Safeguarding Team when the adult at risk is
not known or is open to review
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•

They are a social worker within another team provided the adult at risk is open to
review by a social worker within another team – when the report is initiated,
following or as part of an assessment, that worker will be the lead practitioner
(Social Worker or other professional)

•

They can act as a facilitating partner when the inquiries are of such a nature that
another agency has more appropriate professional expertise or experience or is
better placed to make the inquiries on their behalf

•

They may be a service provider when the inquiries are of a such nature that the
provider has more appropriate knowledge of the adult at risk or is better placed to
make the inquiries

•

They may be a third sector organisation or other independent body if appropriate
(Wrexham County Borough Council, 2018: 7)

If further investigation is decided, the reasons are recorded on the Enquiry,
Evaluation and Determination form and the lead practitioner and timeframe is
agreed. Gathering information means contacting relevant parties and organisations
and identifying clarity on who is doing what, what are the roles and responsibilities
and communicating this process to the adult at risk. The inquiry may be discontinued
and, the relevant parties are informed, if evidence is lacking. If there are subsequent
actions these may include (but are not limited to):
•

Disciplinary investigation

•

Complaint investigation

•

Escalating concerns

•

Safeguarding investigation

•

Information, advice or assistance

•

Assessment and care and support plan
(Wrexham County Borough Council, 2018: 6)
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A care and support plan, led by the lead practitioner, may include:
•

The steps to be taken to assure the individual’s safety in future

•

The provision of any support, treatment or therapy including on-going
advocacy

•

Any modifications needed in the way services are provided

•

Any on-going risk management strategy as appropriate

•

Any action to be taken in relation to the person or organisation that has
caused the concern, responsibility for this action and how the adult will be
kept informed

•

How best to support the adult through any action they take to seek justice
or redress.
(Wrexham County Borough Council, 2018: 9-10)

Care and support plans are subject to regular reviews and when harm is diminished,
the safeguarding element is concluded. A coordinated multi-disciplinary approach
may be required, depending on the context of the case. For example, in the process
of safeguarding adults with intellectual disabilities, each local authority in Wales has
a Community Learning (Intellectual) Disability Teams (CLDT) which include social
workers and intellectual learning disability community nurses. Hodges and Northway
(2019) noted the expectation that a wide range of organisations work together to
come to the best decision and outcome for the service user. Members of these
teams also indicated the value they gain from getting a multidisciplinary view of a
situation where abuse is alleged (Hodges and Northway, 2019).
Adults can refuse any intervention if they demonstrate capacity to make safety
decisions, and there is no public/vital interest involved and they choose to accept the
potential risk. If the abuser lacks mental capacity, the provisions of the Mental
Capacity Act 2005 are implemented.
A strategy meeting occurs within seven days of the inquiries to enable sharing of
information, assessment of risk, ensure completeness of assessment and decide on
further care and support plans. Wrexham County Borough Council (2018) identify
elements of the investigation as the convening of a case conference, generally
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chaired by the Adult Protection Team, to examine the outcome of the investigation
and review care and protection. If the perpetrator is a staff member, disciplinary
proceedings should occur with the possibility of referral to a relevant professional
regulatory body. In addition, Wrexham County Borough Council (2018) emphasise
the need to have a robust whistleblowing policy.

7.2

ORGANISATIONS RELEVANT TO ADULT SAFEGUARDING

7.2.1 Care Inspectorate Wales
In Wales, healthcare is regulated by an independent body, the Care Inspectorate
Wales. Legal powers are provided by:
•

Social Services and Well-being (Wales) Act 2014

•

Care Standards Act 2000, the Children Act 1989 (as amended)

•

Adoption and Children Act 2002

•

Children and Families (Wales) Measure 2010

•

Regulation and Inspection of Social Care (Wales) Act 2016.

The Care Inspectorate Wales32 work is underpinned by five core values:
•

Integrity: Being honest and trustworthy

•

Respect: Listening, valuing and supporting others

•

Caring: Being compassionate and approachable

•

Fair: Being consistent, impartial and inclusive

•

Professional: Being skilled, knowledgeable and innovative.
(Care Inspectorate Wales, n.d.)

The Care Inspectorate Wales has a National Advisory Board which assists in setting
annual programmes agendas, advise on matters important to citizens, seek solutions

32

On 15 January 2018 the Care and Social Services Inspectorate Wales (CSSIW)

changed its name to Care Inspectorate Wales (CIW).
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to issues and improve the work of the Care Inspectorate Wales. The core
responsibilities for Care Inspectorate Wales are:
•

Carrying out functions on behalf of Welsh Ministers

•

Deciding who can provide services

•

Inspecting and drive improvement of regulated services and local authority
social services

•

Undertaking thematic reviews of social care services

•

Taking action to ensure services meet legislative and regulatory
requirements

•

Investigating concerns raised about regulated services.
(Care Inspectorate Wales, n.d.)

The scope of Care Inspectorate Wales’ remit in regulation is focused on the following
areas:
•

Care homes: including those who provide care home services for children
or adults

•

Domiciliary support services – a service that can provide care in your own
home as well as general support

•

Adult placement schemes

•

Child minders

•

Children’s day care

•

Full day care

•

Sessional day care

•

Crèches

•

Out of school care

•

Open access play provision

•

Fostering services

•

Residential family centre services

•

Adoption services

•

Advocacy services
(Care Inspectorate Wales, n.d.)
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In the 2019 annual report, the Care Inspectorate Wales reported undertaking 2,499
inspections and regulated 5,946 services. One of the most active agendas of the
Care Inspectorate Wales was the implementation of the Regulation and Inspection of
Social Care (Wales) Act 2016. Of the inspections undertaken (which includes
children’s services), there was a 1.5% non-compliance rate with the legislation.
Following a thematic inspection on Deprivation of Liberty Safeguards (DoLS), it was
found that there was a rise in DoLS applications received by health boards and local
authorities. It was noted that almost half of the standard applications and almost one
third of urgent applications did not meet statutory timeframes. The Care Inspectorate
Wales also reported on referrals to the Disclosure and Barring Service which
provides safeguards to employers to prevent unsuitable people from working with
vulnerable groups, including children. 854 checks were undertaken in the first eight
months of the of the Care Inspectorate Wales’s new on-line checking service, with
an average turnaround time of 11 days (Care Inspectorate Wales, 2019). The Care
Inspectorate Wales also gives relevant services a rating, which ranges from poor to
excellent.

7.2.2 National Independent Safeguarding Board
The Social Services and Well-being Act 2014 also established the National
Independent Safeguarding Board (NISB), which has direct reporting responsibilities
to Welsh Ministers, to:
(a) provide support and advice to Safeguarding Boards with a view to ensuring
that they are effective
(b) report on the adequacy and effectiveness of arrangements to safeguard
children and adults in Wales
(c) make recommendations to the Welsh Ministers as to how those
arrangements could be improved (S.132 (2)).
(National Independent Safeguarding Board Wales, n.d.)
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The Social Services and Well-being Act 2014 has enabled the Welsh Government to
incorporate health and social care and mandate partnership arrangements locally
between the NHS and local authorities (HIQA & MHC, 2018a).
In the 2019 annual report, the NISB Wales noted the activities related to
safeguarding and identified areas of improvement, making four recommendations:
•

Recommendation 1: The Welsh Government should ensure that the
Technical Guidance of the Social Care Performance Framework includes
information about the abuse of older people by collecting data broken down
by age group.

•

Recommendation 2: The Welsh Government should work with Regional
Safeguarding Boards, the NISB and other key stakeholders to develop a
Performance Framework for Safeguarding in Wales.

•

Recommendation 3: The Welsh Government should as part of this review,
consider how the national repository and machine learning can be
embedded into mainstream review processes and finance secured to make
it sustainable as a resource for the long term.

•

Recommendation 4: The Welsh Government should commission a
thematic analysis of all safeguarding reviews on a bi-annual basis to
identify themes and share learning on a national basis.

7.2.3 Social Care Wales
A third organisation, Social Care Wales, shares responsibility for care quality in
Wales, Social Care Wales. Originally established as the Care Council for Wales33,
Social Care Wales was renamed under Section 67 of the Regulation and Inspection
of Social Care (Wales). Act 2016. Responsibilities are to:
•

Set standards for the care and support workforce, making them
accountable for their work

33

Under Section 54 of the Care Standards Act (2000)
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•

Develop the workforce so they have the knowledge and skills to protect,
empower and support those who need help

•

Work with others to improve services for areas agreed as a national priority

•

Share good practice with the workforce so they can provide the best
response

•

Set priorities for research to get evidence of what works well

•

Provide information for the public and other organisations
(Social Care Wales, n.d.)

In a recent impact report, Social Care Wales (2019) reported 161,000 adults
received care in 2017-2018, a reduction of 9.7% on the previous year. The report
also detailed an engagement plan with stakeholders to develop partnerships and lay
foundations for major, long term projects. It is planned to extend registration to
domiciliary care workers by 2020 and adult care home workers by 2022.
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7.3

PRIMARY LEGISLATION

7.3.1 The Mental Capacity Act (England and Wales) 2005
The Mental Capacity Act (England and Wales) 2005 provides for best interestsbased decision-making for people who lack capacity. The Act also introduced
independent mental capacity advocates to monitor the fulfilling of decisions
according to the person’s wishes and beliefs (HIQA & MHC, 2018a).
The Mental Capacity Act (England and Wales) 2005 provides for Deprivation of
Liberty Safeguards (DoLS) for individuals unable to make decisions or consent to
care. Again, a best interests principle is applied. Deprivation of liberty may only occur
if there is a Deprivation of Liberty authorisation, a Court of Protection order, or under
the Mental Health Act 1983 and rare situations when sanctioned by the High Court
(Care Inspectorate Wales, 2019).

7.3.2 Social Services and Well-being (Wales) Act 2014
Similar to the Care Act 2014 in England, the Social Services and Well-being (Wales)
Act 2014 centres on the concept of well-being and acknowledges a duty of care to
assess adults’ care and support needs as well as a duty to assess the needs of a
carer. However, it also includes safeguarding related to children (HIQA & MHC,
2018a). The Social Services and Well-being (Wales) Act 2014 is underpinned by the
adult retaining as much control over his/her day to day life and participation in the
process. However, there are fundamental differences between how adult
safeguarding is implemented in both jurisdictions. Well-being is defined in Section 2
of the Act as:
(a) physical and mental health and emotional well-being
(b) protection from abuse and neglect
(c) education, training and recreation
(d) domestic, family and personal relationships
(e) contribution made to society
(f) securing rights and entitlements
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(g) social and economic well-being
(h) suitability of living accommodation
(Social Services and Well-being (Wales) Act 2014)

Under Part 7 of the Act (Safeguarding), section 126 and 127 are particularly relevant
to this this review as they make a number of provisions related to adult safeguarding.
An adult at risk is defined in Section 126 of the Act is as an adult who:
(a) Is experiencing or is at risk of abuse or neglect
(b) Has needs for care and support (whether or not the authority is meeting
any of those needs)
(c) As a result of those needs is unable to protect himself or herself against the
abuse or neglect or the risk of it
(Social Services and Well-being (Wales) Act 2014)

Other provisions set out in Part 7 include, inter alia:
•

Requires local authorities to investigate where they suspect that an adult with
care and support needs is at risk of abuse or neglect (section 126)

•

Provides for adult protection and support orders to authorise entry to premises (if
necessary by force) for the purpose of enabling an authorised officer to assess
whether an adult is at risk of abuse or neglect and, if so what if any action should
be taken(section 127)

•

Requires local authorities and their relevant partners to report to the appropriate
local authority where they suspect that people may be at risk of abuse or neglect
(section 128 and 130)

•

Disapplies section 47 of the National Assistance Act 1948 (which enables local
authorities to apply for a court order to remove people in need of care and
attention from their homes to hospitals and other places)(section 129)
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•

Establishes an NISB to provide support and advice to ensure the effectiveness of
Safeguarding Boards (section 132 and 133)

•

Provides for Safeguarding Boards for adults and children and for combining such
boards (sections 134 to 141)

HIQA and MHC (2018a) observe that this may include adults with sensory, learning
or physical disabilities, while vulnerability may be related to age, challenging
behaviour, mental health illness, social and emotional problems, those who lack
capacity, substance misuse and homelessness.
Both abuse and neglect are defined in Section 197 of the Act as:
“abuse” means physical, sexual, psychological, emotional or financial
abuse taking place in any setting, whether in a private dwelling, an
institution or any other place
“neglect” means a failure to meet a person’s basic physical, emotional,
social or psychological needs, which is likely to result in an impairment of
the person’s well-being.
(Social Services and Well-being (Wales) Act 2014)

Self-neglect is not included in the definitions in the Act, therefore it can be unclear
what actions are to be taken when there is no perpetrator. This has led to some
councils developing their own policy on self-neglect (Wrexham County Borough
Council, 2018)34.
If there is a suspicion that an adult has safeguarding needs, the local authority is
mandated under Section 126(2) to make whatever enquiries necessary and to direct
potential actions that need to be done and by whom, and if those actions are

34

Although self-neglect is not included within the scope of this review, it is

mentioned as part of the Wrexham Borough Adult Safeguarding policy and is noted
here.
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followed through as well as recording this in a care and support plan. In the event of
an emergency situation, which has endangered the adult and caused harm or a
crime, staff should contact the ambulance service or police (Wrexham County
Borough Council, 2018).
Under the Social Services and Well-being Act 2014 (Section 6), a person exercising
functions under this Act has responsibilities as set out under case management
principles:
•

In so far as is reasonably practicable, ascertain and have regard to the
individual's views, wishes and feelings

•

Have regard to the importance of promoting and respecting the dignity of
the individual

•

Have regard to the characteristics, culture and beliefs of the individual
(including, for example, language)

•

Have regard to the importance of providing appropriate support to enable
the individual to participate in decisions that affect him or her to the extent
that is appropriate in the circumstances, particularly where the individual's
ability to communicate is limited for any reason

•

Have regard to the importance of beginning with the presumption that the
adult is best placed to judge the adult's well-being

•

Have regard to the importance of promoting the adult's independence
where possible
(Social Services and Well-being (Wales) Act 2014)

Any member of the public can report a concern; however, Section 128 of the Social
Services and Well-being (Wales) Act 2014 expressly mandates a duty to report
adults at risk:
(a) If a relevant partner of a local authority has reasonable cause to suspect
that a person is an adult at risk and appears to be within the authority's
area, it must inform the local authority of that fact
(b) If the person, that where the relevant partner has reasonable cause to
suspect, is an adult at risk and appears to be within the area of a local
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authority other than one of which it is a relevant partner, it must inform that
other local authority
(c) If a local authority has reasonable cause to suspect that a person within its
area at any time is an adult at risk and is living or proposing to live in the
area of another local authority (or a local authority in England), it must
inform that other authority
(Social Services and Well-being (Wales) Act, 2014)

Furthermore, reporting should occur if a crime has been committed, the adult’s
capacity is compromised, concerns relate to a breach in regulations, code of practice
or failure in care, or there is a high risk for the individual (Wrexham County Borough
Council, 2018). While there is a duty to assess the needs of the adult at risk, this is
undertaken with a focus on the desired outcomes the individual wants in their daily
life and how interventions would address those outcomes. For example, adults with
care and support needs may be able to self-protect and vice versa (Wrexham
County Borough Council, 2018). The Act also states that regulations may require the
local authority to arrange advocacy support for people who need care and support,
and this is guided by the Social Service and Well-being (Wales) Act 2014 – Part 10
Code of Practice (Advocacy) (Welsh Government, 2015) (see Section 7.5.3.1).
There are provisions under Section 127 for Adult Protection and Support Orders
which applies to any individual living in a premises in the local authority’s area.
Conditions applied to Adult Protection and Support Orders include:
“127(3): “When an adult protection and support order is in force the
authorised officer, a constable and any other specified person
accompanying the officer in accordance with the order, may enter the
premises specified in the order for the purposes set out in subsection”
127(5): “An adult protection and support order must—
(b)provide that the authorised officer may be accompanied by a constable;”
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127(7): “A constable accompanying the authorised officer may use
reasonable force if necessary in order to fulfil the purposes of an adult
protection and support order set out in subsection (2).”
(Social Services and Well-being (Wales) Act 2014)

Adult Protection and Support Orders are granted to allow the power of entry of an
authorised officer and any other accompanying person to enter the premises
(allowing reasonable force) to speak in private with a person suspected of being an
adult at risk. This is:
(a) To enable the authorised officer to ascertain whether that person is making
decisions freely, and
(b) To enable the authorised officer properly to assess whether the person is
an adult at risk and to make a decision as required by section 126(2) on
what, if any, action should be taken.
Adult Protection and Support Orders are granted by a justice of the peace and if the
authorised officer suspects the person is an adult at risk, the Order is necessary to
access the adult to assess if they are at risk and if action is required. The Order is
also predicated on the use of power of entry not putting the individual at greater risk
of abuse or neglect. Certain conditions are attached to the Order, such as specifying
the premises, provision of the authorised person being accompanied and the period
of application. In addition, the authorised officer must state the function of the visit,
produce evidence of its legitimisation and inform the occupier of appeal routes. The
availability of such powers has been considered useful as a deterrent to abuse
perpetration and, potentially, foster compliance with authorities as well as availing of
support mechanisms (LRC, 2019a).
In Section 162(1) of the Social Services and Well-being Act 2014, there is a
requirement that local authorities promote and facilitate inter-agency collaboration,
and mandates co-operation from other agencies (unless incompatible with their
duties or functions), in relation to care and support for the person and their carer.
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7.3.3 Regulation and Inspection of Social Care (Wales) Act 2016
The Regulation and Inspection of Social Care (Wales) Act 2016 focuses on the
regulation of services in the context of monitoring quality, strengthening social care
services and the social care workforce, therefore, complementing the Social
Services and Well-being Act 2014. This legislation renames the Care Council for
Wales and the Social Services Improvement Agency, Social Care Wales, giving
them new powers from April 2017. The implementation of the Act is being
undertaken in three phases:
Phase 1: Focused on the regulations relating to the new system of workforce
registration and regulation required by the Act, operated by Social Care Wales from
3 April 2017. This includes the production of annual reports by local authorities
based on their social services activities (HIQA & MHC, 2018a).
Phase 2: Concerned with particular services (care home, secure accommodation,
residential family centre and domiciliary support services). Regulations came into
force in February and April 2018. As of the most recent report on the 30 April 2019,
Care Inspectorate Wales (CIW) re-registered over 1,300 out of approximately 1,750
services as of May 2019; the remaining 450 were due for completion by the end of
June 2019 (Morgan, 2019).
Phase 3: This phase was concerned with adult placement, children’s statutory
advocacy and, fostering and adoption services and came into force on 29 April 2019.
There was an anticipated services’ reapplication (or first application for advocacy
services) by August 31 with registrations to be determined by the end of 2019
(Morgan, 2019).

This Act also mandates the local authority to make enquiries if there is reasonable
cause to suspect that an adult is at risk in order to make a decision whether action
should be taken. Relevant persons (service providers, responsible persons, a person
working for the provider) are required to provide information (documents, information
in a legible form). The Act (Section 33) authorises inspections of regulated services
by authorised individuals. Powers of entry are given to carry out an inspection of
premises that are or have been providing regulated services. The inspections focus
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on a review of the management and documentation of the premises (including a
vehicle) and the assessment of adults’ well-being. This includes, with consent, the
power to interview a service user, their carer, a donee of lasting power of attorney, or
a relative and conduct a medical examination35 on a service user.

7.4

SECONDARY LEGISLATION

There are various pieces of secondary legislation to supplement or amend the
primary legislation for Wales; however, these did not merit inclusion within the scope
of this review as their contents are not specifically relevant to adult safeguarding.

7.5

STANDARDS, GUIDANCE AND POLICIES

7.5.1 Welsh Health and Care Standards
Section 47 of the Health and Social Care (Community Health and Standards) Act
2003, enables Welsh Ministers to produce statements of standards related to
healthcare by and for Welsh National Health Service (NHS) bodies (Welsh
Government, 2015). The Welsh Health and Care Standards (Welsh Government,
2015) provide a constant framework that enables a person-centred integrated care
lens on the range of services to attain high quality and co-ordinated care. HIQA and
MHC (2018a) observe that standard 2.7 is specific to safeguarding. This standard is
entitled ‘safeguarding children and safeguarding adults at risk’ and aims at promoting
and protecting the welfare and safety of children and adults who become vulnerable
or at risk at any time. Compliance is integrally linked to:
•

All Wales Child Protection and Vulnerable Adult procedures

•

Mental Health Act 1983, in relation to the person liable to be detailed, and
the Mental Capacity Act 2005 regarding Deprivation of Liberty Safeguards

35

Provided the examiner is a registered medical practitioner or nurse.
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•

Assurance that safeguarding services and processes are evident across all
levels of the organisation

•

Effective multi-professional and multi-agency working and cooperation are
in place to comply with the Social Services and Well-being (Wales) Act
2014

•

Staff are trained to recognise and act on issues and concerns, including
sharing of information and sharing good practice and learning

•

People are informed how to make their concerns known

•

Priority is given to providing services that enable children and vulnerable
adults to express themselves and to be cared for through the medium of
the Welsh language because their care and treatment can suffer when they
are not treated in their own language

•

Suitable arrangements are in place for people who put their safety or that
of others at risk to prevent abuse and neglect

•

Risk is managed in ways which empower people to feel in control of their
life

•

Arrangements are in place to respond effectively to changing
circumstances and regularly review achievement of personal outcomes
(Welsh Government, 2015:17-18)

7.5.2 Part 7 Statutory Guidance on Safeguarding - Working Together to
Safeguard People)
Statutory Guidance in relation to Part 7 of the Act has been issued: Working
Together to Safeguard People (Welsh Government, 2016). There are eight
responsibilities of the NISB as set out in Working Together to Safeguard People
(Welsh Government, 2016), relating to Part 7 of the Social Services and Well-being
(Wales) Act 2014. This Statutory Guidance on Safeguarding requires the National
Independent Safeguarding Board Wales to have certain responsibilities as detailed
below.
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1. Works alongside Safeguarding Adults Boards and Safeguarding Children
Boards to secure consistent improvements in safeguarding policy and
practice throughout Wales (para. 246)
2. Will engage with the chairs of the Safeguarding boards, and relevant
inspectorates at least twice a year (para. 258)
3. Will stay abreast of evidence and policy approaches to safeguarding and
protection in other parts of the UK and beyond in order to learn from those
and to evaluate Wales’ relative performance (para. 261)
4. Where a theme of concern is identified, the National Board could
recommend
to Welsh Ministers that the matter be escalated to Welsh Government for
exploration or to the relevant inspectorate (para. 263)
5. Will use mechanisms to regularly engage with a range of expert reference
groups, practitioners and individuals (para. 264)
6. Will publish its own annual reports including any work it is planning. It will
also hold an annual engagement event or events (para. 265)
7. Has a specific duty under section 133(2)(d) of the Act to “consult with those
who may be affected by arrangements to safeguard adults and children in
Wales.” It will use that duty to enhance its understanding of and extend its
experience of safeguarding and protection in Wales (para. 266)
8. Will consider the learning from the ‘user engagement’ activities of the
Safeguarding Boards (para. 266).
(Welsh Government, 2016)

7.5.3 Social Service and Well-being (Wales) Act 2014 – Codes of Practice
Codes of practice, backed by law, guide the practice of local authorities, people and
organisations work within the new framework created by an Act. Under Section 145
of the Social Service and Well-being (Wales) Act 2014, a number of Codes of
Practice relating to specific parts of the Act have been issued. Many of the Codes of
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Practice issued under Section 145 of the Act could apply to adult safeguarding,
including, inter alia:
•

Part 2 Code of Practice (General Functions)

•

Part 3 Code of Practice (Assessing the Needs of Individuals)

•

Part 4 Code of Practice (Meeting Needs)

•

Part 4 and 5 Code of Practice (Charging and Financial Assessment)

•

Part 6 Code of Practice (Looked After and Accommodated Children)

•

Part 8 Code of Practice on the Role of the Director of Social Services (Social
Services Functions)

•

Part 10 Code of Practice (Advocacy)(see Section 7.5.3.1)

•

Part 11 Code of Practice (Miscellaneous and General)

7.5.3.1 The Part 10 Code of Practice (Advocacy)
The Code defines a number of forms of advocacy which may be used in situations
where social care and other professionals may identify a conflict of interest affecting
their decision-making process in acting on behalf of an individual. These include:
•

Self-advocacy - when individuals represent and speak up for themselves

•

Informal advocacy - when family, friends or neighbours supporting an
individual in having their wishes and feelings heard, which may include
speaking on their behalf

•

Collective advocacy - involves groups of individuals with common
experiences, being empowered to have a voice and influence change and
promote social justice

•

Peer advocacy - one individual acting as an advocate for another who
shares a common experience or background

•

Citizen advocacy - involves a one-to-one long-term partnership between a
trained or supported volunteer citizen advocate and an individual
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•

Independent volunteer advocacy - involves an independent and unpaid
advocate who works on a short term, or issue led basis, with one or more
individuals

•

Formal advocacy - may refer to the advocacy role of staff in health, social
care and other settings where professionals are required as part of their
role to consider the wishes and feelings of the individual and to help ensure
that they are addressed properly

•

Independent professional advocacy - involves a one-to-one partnership
between an independent professional advocate who is trained and paid to
undertake their professional role as an advocate. This might be for a single
issue or multiple issues. Independent professional advocates must ensure
individuals’ views are accurately conveyed irrespective of the view of the
advocate or others as to what is in the best interests of the individuals

Part 10 is of particular relevance to this review given that independent advocacy may
be considered in the development of adult safeguarding policies in Ireland. The Part
10 Code of Practice indicates that local authorities:
‘…must arrange for the provision of an independent professional advocate
when a person can only overcome the barrier(s) to participate fully in the
assessment, care and support planning, review and safeguarding
processes with assistance from an appropriate individual, but there is no
appropriate individual available”

7.6

SECTORAL ROLES AND RESPONSIBILITIES

Any information available on Welsh sectoral and cross sectoral roles discussed
within this chapter has been used to populate Table 20.
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Table 20. Sectoral and Cross sectoral roles and responsibilities in Wales.

Wales
•
•
Who Leads the
Coordination

•

•

Cross
Sectoral
Activities Who leads on
what

•
•
•
•
•

Specific Role
of Health and
Social Sector
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•

Local authorities are the lead agencies in the management of safeguarding concerns
They appoint health and social care workers to lead on case management and police are
involved when necessary
Social Services and Well-being Act 2014: requirement that local authorities promote and
facilitate inter-agency collaboration, and mandates co-operation from other agencies (unless
incompatible with their duties or functions), in relation to care and support for the person and
their carer
The six regional adult and children safeguarding boards work with the National
Independent Safeguarding Board (NISB) and is guided by the Social Services and Well-being
Act 2014.
The NISB has direct reporting responsibilities to Welsh Ministers (information on
responsibilities and functions in Section 7.2.2)
Any decision not to proceed with an inquiry needs sanction from a lead practitioner and to be
signed off by a professional manager.
If an inquiry is decided, the lead practitioner (generally a social worker) is agreed
Case conference to examine the outcome of an investigation and to review care and protection,
generally chaired by the Adult Protection Team led by a skilled social worker
The Social Services and Well-being (Wales) Act 2014 has enabled the Welsh Government to
mandate partnership arrangements locally between the National Health Service (NHS) and
local authorities
See lead coordination roles above of local authorities
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•
•

•

Health and social care

•

•
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In Wales, healthcare is regulated by an independent body, the Care Inspectorate Wales.
The core responsibilities for Care Inspectorate Wales are:
o Carrying out functions on behalf of Welsh Ministers
o Deciding who can provide services
o Inspecting and drive improvement of regulated services and local authority social
services
o Undertaking thematic reviews of social care services
o Taking action to ensure services meet legislative and regulatory requirements
o Investigating concerns raised about regulated services.
The Care Inspectorate Wales has a National Advisory Board which assists in setting annual
programmes agendas, advise on matters important to citizens, seek solutions to issues and
improve the work of the Care Inspectorate Wales
A third organisation shares responsibility for care quality in Wales, Social Care Wales.
Responsibilities are to:
o set standards for the care and support workforce, making them accountable for their
work
o develop the workforce so they have the knowledge and skills to protect, empower and
support those who need help
o work with others to improve services for areas agreed as a national priority
o share good practice with the workforce so they can provide the best response
o set priorities for research to get evidence of what works well
o provide information for the public and other organisations
Regulation and Inspection of Social Care (Wales) Act 2016: Relevant persons (service
providers, responsible persons, a person working for the provider) are required to provide
information (documents, information in a legible form).
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Police / Justice

•

Mental Capacity Act (England and Wales) 2005: independent mental capacity advocates can
be appointed by the NHS to monitor the fulfilling of decisions according to the person’s wishes
and beliefs

•
•
•

Crimes should be referred to the police as well as the Council
Adult Protection and Support Orders are granted by the justice of the peace
Disclosure and Barring Service which provides safeguards to employers to prevent
unsuitable people from working with vulnerable groups, including children

•

If there is a suspicion that an adult has safeguarding needs, the local authority is mandated
under the Social Services and Wellbeing Act 2014 to make whatever enquiries necessary and
to direct potential actions that need to be done and by whom, and if those actions are followed
through as well as recording this in a care and support plan
The Part 10 Code of Practice (Advocacy) related to the Social Services and Wellbeing Act 2014
states that the local authority may be required to arrange advocacy support for people who
need care and support
The Regulation and Inspection of Social Care (Wales) Act 2016 mandates the local authority
to make enquiries if there is reasonable cause to suspect that an adult is at risk in order to make
a decision whether action should be taken.
Crimes should be referred to the police as well as the Council

Equality / Rights / Social
Inclusion
Financial Institutions
Welfare / Social Protection

Councils / Local
Authorities

•
•
•
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In the process of safeguarding adults with intellectual disabilities, each local authority in Wales has
a Community Learning (Intellectual) Disability Team (CLDT) which include social workers and
intellectual learning disability community nurses
Other
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7.7

INTERVENTIONS – AND APPROACHES WHICH IMPROVE OUTCOMES

There is an absence of any published evidence or grey literature on interventions for
safeguarding adults at risk in Wales within the scope of this review (the limitations of
which are described in Section 1.2.5).

7.8

ECONOMIC IMPACTS

There is an absence of any published evidence or grey literature on resource
impacts/unit cost/costs for safeguarding adults at risk within the scope of this review
(the limitations of which are described in Section 1.2.5). It is this research team’s
opinion that this is primarily due to a lack of published research on this topic.
Anecdotally, the research team makes a reasonable assumption that agencies and
jurisdictions implementing adult safeguarding systems or processes must have
assigned resources and budget to achieve their goals (whether through reallocation
of current resources or through accessing additional resources). However, this
information (type of resources, unit cost, overall budget impact) was not available for
analysis within the scope of this review.

7.9

TRAINING AND DEVELOPMENT

As in Northern Ireland, Scotland and England, the model of training using levels was
developed by a multi-professional group and published on their behalf by the Royal
College of Nursing. It is designed to be used in all organisations that provide or
commission health care for adults regardless of sector, setting or size. The language
reflects the different legislation, terms and structures within Northern Ireland,
Scotland, England and Wales, within which intercollegiate colleagues practice. At the
outset of the guidance document, it provides contextual advice through which it
should be interpreted:
•

“The document relates to individuals of 18 years and over (which may
cause some conflicts with the Scottish jurisdiction)
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•

It is important that the workforce are also familiar with the relevant
associated legislation and guidance that supports adults to make decisions.
Such legislation and guidance may be specific to the country in which the
professional practises and the competencies must be applied within the
context of that legislation.

•

It suggests that healthcare organisations are responsible for ensuring that
those who use their services are safeguarded and that staff are suitably
skilled and supported. This includes private, independent health care and
voluntary sector as well as statutory providers.

•

The guidance document advises that education may occur through formal
training, accredited programmes, non-accredited, practice-based learning
and development opportunities that target not only professional, but local
service needs. Practitioners should also be attentive to any adult
safeguarding guidance produced by their individual professional bodies
and professional regulators.

•

All health care organisations have a duty outlined in legislation to make
arrangements to safeguard and to co-operate with other agencies to
protect adults at risk from harm abuse or neglect. Chief executive officers
have a responsibility to seek assurance that all staff are able to meet this
requirement.”
Harvey et al. (2018)

It delineates minimum standards for training for health and social care professionals
(Harvey et al., 2018) within five levels plus training at board level. The need for
training is echoed in a number of studies on prevalence and prevention of abuse in
England (Benbow et al., 2019; McLaughlin et al., 2018; Ochieng and Ward, 2018).
These levels equate to the expected competencies required within various roles as
demonstrated below.
Level 1: All staff in health areas.
Level 2: All practitioners who have regular contact with patients, their families or
carers, or the public.
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Level 3: Registered health care staff working with adults who engage in assessing,
planning, intervening and evaluating the needs of adults where there are
safeguarding concerns (as appropriate to role).
Level 4: Specialist roles – named professionals.
Level 5: Specialist roles – designated professionals.
Board Level: Chief executive officers, trust and health board executives, and nonexecutive directors/members and commissioning body directors. This includes
boards of private, independent and charitable health care and voluntary sector as
well as statutory providers.
(Harvey et al., 2018:13)

Training is focused on developing mandated core competencies in safeguarding with
associated knowledge, skills, attitudes and values at each of the levels within
fundamental principles and outcomes are explicit (Harvey et al., 2018).
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CHAPTER 8 – ADULT SAFEGUARDING STRUCTURES AND
MODELS IN CANADA
This chapter presents the literature on adult safeguarding and models in Canada. It
provides a review of Canada drawing from the literature and findings from three
recent reviews (Donnelly et al., 2017; HIQA & MHC, 2018a; Law Reform
Commission, 2019a). In addition, literature identified in the period between 20172019 has been incorporated into the chapter. This literature includes the database
search, the grey literature search and the literature extracted through a snowball
literature search. It should be noted at the outset of this chapter that different levels
of evidence were available for each province. Some provinces may appear to be
reported on less than others. This is either reflective of the reality of safeguarding
(and describes a lack of systems is in place) in these provinces, or it is a reflection of
the lack of published evidence of the systems in place.

8.1

INTRODUCTION

Adult safeguarding in Canada is situated on the federal, provincial and territorial
levels36 rather than the national level (Donnelly et al., 2017; HIQA & MHC, 2018a).
Donnelly et al. (2017) observes that rights are underpinned by the Canadian Charter
of Rights and Freedoms (1982) which protects Canadians from any form of
discrimination and to be treated equally under the law. McDonald (2011) notes that
increasingly, the context of failure to provide the necessities of life, as stated in
Section 215 of the Canadian Criminal Code, has been applied in legal safeguarding
cases.
There is a number of different abuse definitions across Canada’s 13 provincial and
territorial jurisdictions, but legislation can be divided into four main areas: institutional
abuse legislation, human rights legislation, domestic violence legislation and
guardianship/protection laws (Donnelly et al., 2017). In addition, abuse which
constitutes a crime can violate the Criminal Code of Canada (1985).

36

As set out in the Canadian Constitution Act 1867
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Due to the wide variation of safeguarding interpretations, additional types of abuse
have been identified such as medication abuse, violation of entitlements, spiritual
abuse and systemic abuse (Donnelly et al., 2017).
Donnelly et al. (2017) notes that in Canadian jurisdictions there is a move away from
defining a person in need of protection as an “elder”, to the broader term “vulnerable
adult”. The term vulnerable adult is used in some states and can be associated with
inherent and situational vulnerability. Adults considered to be the most vulnerable
include frail elderly, adults with mental illness, adults with physical/mobility
impairments, adults living in poverty, adults with cognitive impairments, adults with
developmental disabilities, immigrants (non-English speaking especially), adults with
addictions (Donnelly et al., 2017; Vancouver Coastal Health, 2019).
In British Columbia, the Vanguard project was set up to develop a provincial
disciplinary protocol in relation to safeguarding and capacity issues. The project
described vulnerability as a relative, dynamic and relational issue immersed in the
individual context of the adult’s situation (Donnelly et al., 2017). HIQA & MHC
(2018a) observe that it is difficult to ascertain the prevalence of adult safeguarding
issues in Canada but there is an association with disability and abuse (particularly
people with mental health challenges, people with intellectual disabilities, and
women).

8.1.1 Prevalence
The prevalence data available for Canada has been presented in Section 2.5.

8.1.2 Models of Safeguarding
As there are differing definitions, legislation and structures across Canada, there are
a number of safeguarding models (Donnelly et al., 2017). Donnelly et al. (2017)
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describes two: the single agency, single disciplinary model with a dedicated
responder and the multi-disciplinary model with designated agency responders37.

8.1.2.1 Single Agency, Single Disciplinary Model with a Dedicated Responder
In Nova Scotia, the government has a policy document to guide how responses to
adult safeguarding are undertaken (Government of Nova Scotia, 2011). Guided by
the Canadian Charter of Rights and Freedoms (1982) and legislation, staff must
follow seven guiding principles:
1. Preserve the autonomy and self-determination of all individuals
2. Presume that people are capable to make decisions for themselves
3. Recognise and respect the intrinsic worth of each person by ensuring his or
her practice is free from discrimination based on race, national or ethnic
origin, religion, sex, sexual orientation, age or mental or physical disability
or any other characteristic for which someone might be discriminated
against in society
4. Recognise that all adults in Nova Scotia are entitled to equal services,
regardless of their capacity to care or make decisions for themselves
5. Implement the least intrusive form of support, assistance, or protection
6. Consider the ‘best interests’ of the client to be paramount in relation to all
Adult Protection interventions
7. Respect the rights of clients in relation to confidentiality and privacy

It is noted that adults who do not reach the criteria of needing protection can still be
referred for services, but are not prioritised for access to these services.

37

The research team was unable to identify succinct definitions of these terms and

instead have included information on these models as they are described by
Donnelly et al. (2017:115-121)
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Interventions related to adult safeguarding have three stages (Government of Nova
Scotia, 2011) as detailed in Table 21.
Table 21: Stages of Interventions Related to Adult Safeguarding in Nova Scotia
Stage
Intake and
inquiry

Assessment

Safeguarding Focus
•

Adult is living in moderate, high or extremely high level of
risk

•

Is unable to protect him/herself from that risk due to a
physical or mental incapacity

•

Has a permanent, irreversible condition that affects his or
her physical or mental capacity to protect him/herself from
the identified risks

•

Interviews adult and gathers collateral information

•

Adult Protection Work develops care plan identifying
interventions (referral for services or imposition of court
action if meets the legislative criteria)

Implementation •
of care plan

Implementation of a care plan with evaluation linked to
timelines

The role of the adult protection worker involves:
•

Administration of the Adult Protection Act

•

Inquiry and Assessment

•

Referrals for Service

•

Where needed-Court Orders (Application, validation, renewal or
termination)

•

Preparing Care Plans

•

Follow up planning
(Government of Nova Scotia, 2011)

8.1.2.2 Multi-Disciplinary Model with Designated Agency Responders.
As detailed in Section 8.2 on legislation, in British Columbia, the Public Guardian and
Trustee designate an agency to respond to safeguarding adults reports. Designated
agencies are responsible for reporting criminal offences to police and incorporating
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safeguarding functions, including staff training, into their activities. Within this
agency, there is a designated responder co-ordinator who oversees the response to
complaints. The staff responsible for case management (support and assistance) are
designated responders, are generally social workers, have experience
commensurate to the role responsibilities and work with other designated responders
if the adult is using different services (Donnelly et al., 2017; HIQA & MHC, 2018a).
If a report is made related to an adult safeguarding concern, the receiver is obliged
to complete the preliminary form and direct the concern to the relevant designated
responder coordinator in the agency. If the adult is in receipt of services, staff from
those services are informed of the concern and the adult’s care documentation also
records the event. Police are informed if the concern relates to a criminal offence
(Donnelly et al., 2017). The relevant designated responder is informed and
commences the inquiry. This process encompasses working in partnership with the
adult and family and sharing process related information at all stages of the inquiry,
assessment and care plan. The designated responder carries out an assessment to
ascertain if the adult can access support, is willing to do this or requires assistance,
determining the risk level and urgency of the case while also identifying any legal
representative (i.e. guardian). In emergency situations38, the designated responder
may (without police accompanying) enter the premises without a warrant and
remove the adult to a safe place without consent. The designated responder also
gathers any other information from other agencies and social connections in the
adult’s life. If any legal orders are required and/or consent to care is absent, this is
discussed with the programme supervisor, Adult Abuse and Neglect Coordinator or
Risk Management Director and Court applications are made (HIQA & MHC, 2018a).
Referrals are made to the organisations targeted in the support and assistance care
plan goals to assist the implementation of the plan (for example, Community
resources). If required, this includes a referral to the Public Guardianship and
Trustees and assessment if a concurrent notification is needed to protect the adult’s
property.

38

Subject to review within 5 days
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Vancouver Coastal Health (VCH) is a designated agency with responsibility in British
Columbia for investigating situations of abuse, neglect and self-neglect of adults who
are unable to seek support and assistance on their own due to restraint, physical
disability, illness, disease, injury or any other condition that affects decision-making
ability. Vancouver Coastal Health established the ReAct Adult Protection Program to
provide education, resources and a response program to ensure frontline care
providers are aware of and understand their obligations to:
•

Recognize: Identify situations involving abuse, neglect and self-neglect of
vulnerable adults

•

Report: suspected cases of abuse, neglect and self-neglect to a Designated
Responder

•

Act: Investigate and respond to reported cases

Within the ReAct Adult Protection Program manual (Vancouver Coastal Health,
2019) is a flowchart to assist frontline care providers in navigating an inquiry
regarding adult abuse and neglect (Figure 15).
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Figure 15: Re:Act Response Flowchart
Source: Vancouver Coastal Health. (2019). Re:Act Act on Adult Abuse and Neglect:
A guide to Prevent and Respond. First Nations Edition Re:Act Manual. 2019:49.

8.1.2.3 Community Response Networks
In addition to the single agency, single disciplinary model or the multi-disciplinary
model there are Community Response Networks (CRNs). Information and training is
shared through CRNs so that a local response to safeguarding can be implemented
in the most appropriate way, whether it be single agency, single disciplinary or multidisciplinary. These CRNs are comprised of a group of people, local businesses and
organisations that collaboratively work together to provide a co-ordinated response
to adult safeguarding. These are established in over half the provinces in Canada
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(Donnelly et al., 2017). While strategic plans may differ in operationalisation, the
focus is on enabling safe communities through shared good practice and
collaborations. HIQA & MHC (2018a) have noted that a wider definition of
safeguarding adults has been articulated by the British Columbia Association of
Community Response Networks and British Columbia Centre for Elder Advocacy
and Support, to an adult who has been abused or neglected.
In the British Columbia Association of Community Response Networks’ (2019b)
strategic plan, their mission was:
‘To empower communities and individuals through coordination,
collaboration and relationship building to stop adult abuse and neglect –
together’
(BC Association of Community Response Networks, 2019b:2)

The guiding principles are:
1. Inclusion
2. Meaningful Participation which supports community capacity
3. Power Sharing
4. Assumption of adult’s capability
5. Being least intrusive
(BC Association of Community Response Networks 2019b:3)

In the British Columbia (BC) Community Response Networks evaluation report in
2019, there were 78 networks which served 224 communities. According to the
report, the coordination of the response to adult abuse improved between 2012-2014
and has remained stable since then. Improvements were also observed in increased
community awareness of and public education in adult safeguarding as well as
enhanced community, better working relationships and more public education (BC
Association of Community Response Networks, 2019a).
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In Québec, the responsibility for responding to safeguarding needs is shared
between public, private, and community services. This approach developed in
response to the knowledge that combatting adult abuse could not be achieved by
one discipline alone (Beaulieu et al., 2018). Local Community Service Centres
(CLSCs) offer services ranging from professional/medical services (social workers,
nurses, etc.) to support services such as personal support, as well as technical
support (Couture et al., 2019). Non-profit organisations primarily focus on prevention
of adult abuse by offering training and educational services. However, some of these
organisations are more specialised and contribute significantly to the detection and
intervention aspects of the safeguarding process (Beaulieu et al., 2018).

8.2

LEGISLATION

There is a number of approaches to safeguarding across Canada and responsibility
is at the provincial rather than the federal level (Donnelly et al., 2017; LRC, 2019a).
However, safeguarding adult issues that represent criminal offences are addressed
at federal level (HIQA & MHC, 2018a). Donnelly et al. (2017) cite a discussion paper
based on elder abuse and neglect cases by the Canadian Centre for Elder Law
which observed that while legislation is an important element in combatting elder
abuse, it can also create a paternalistic position which erodes individual rights
(Harbison et al., 2012). Five categories of legislative approaches are identified in the
discussion paper (Canadian Centre for Elder Law, 2011), and these are detailed in
Table 22.
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Table 22: Type, Jurisdiction and Characteristics of Safeguarding Legislation in
Canada
Type

Jurisdiction

Comprehensive British

Characteristics
•

Specifically addresses adult abuse and

Adult

Columbia,

neglect as part of wider perspective on

Protection

Yukon,

guardianship or supported decision-

Regimes

New

making.

Brunswick,

•

Have included appointment of alternative

Prince Edward

or assistant decision-makers, thus,

Island

capacity status is a key concept.
•

Regardless of domiciliary context.

•

Agency empowered to investigate cases.

•

Permissive reporting with protection for
whistleblowing

•

Recognise autonomy and consultation with
adult.

Residential

Ontario,

Care Regimes

Alberta,

•

No general adult protection legislation but
legislation covers adults who reside in or
receive care from certain kinds of

Manitoba

institutions.
•

Requirement on staff to report – non
reporting is an offence

Protectionist

Nova Scotia

•

regime

Combines aspects of Comprehensive
Adult Protection Regimes and residential
care regimes

•

Nova Scotia has Adult Protection Act for
community dwelling adults and Protection
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for Persons in Care Act for adults in care
settings.
•

Duty to report on the general populationnon reporting is an offence.

•

Patchwork

Northwest

Regimes

Territories,

either adult protection or the protection of

Nunavut,

people who reside in care facilities.

Saskatchewan,

•

Québec

No legislation that deals specifically with

Draws on family violence legislation
(Domestic violence – Northwest
Territories, Nunavut, Saskatchewan,
Human Rights approach-Québec)

Neglect

Newfoundland

•

legislation

No legislation for physical abuse but has
Neglected Adults Welfare Act.

•

Applies to physically or mentally
incapacitated adults unable to self-care
and residing outside a mental health
facility.

Source: Canadian Centre for Elder Law (2011)
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8.2.1 Primary Legislation
8.2.1.1 Adult Protection Act (Nova Scotia) (1989, revised 2014)
This Act recognises adults from the age of sixteen and aims to provide protection to
adults who are unable to care and defend themselves from abuse and neglect. It
seeks to give access to services that will promote best interests and empower the
adult to be independent or protect him/her from abuse and neglect. An adult in need
of protection is:
‘…an adult who, in the premises where he resides, is
(i) a victim of physical abuse, sexual abuse, mental cruelty or a
combination thereof, is incapable of protecting himself therefrom by
reason of physical disability or mental infirmity, and refuses, delays
or is unable to make provision for his protection there- from, or
(ii) is not receiving adequate care and attention, is incapable of caring
adequately for himself by reason of physical disability or mental
infirmity, and refuses, delays or is unable to make provision for his
adequate care and attention.’
This legislation does not cover financial abuse which is considered the remit of the
police (Donnelly et al. 2017). Section 5(1) of the Act requires the reporting of
information39 to the Minister40 regarding abuse and neglect in good faith. Following
the report, the Minister is obliged to make inquiries and if abuse and neglect is
suspected, undertake an assessment, which includes a medical assessment, if
deemed necessary. If the adult is identified as needing protection, with permission,
the Minister is obliged to assist the person. In the event of an adult refusing an
assessment or being denied access by others (relative, caregiver etc), the Minister
may apply for an ‘Order for entry’. This allows a peace officer, the Minister (or
representative), a medical practitioner or a person named in the order to gain entry

39

It is an offence under the Act not to report suspicions of an adult in need of

protection whether or not such information is confidential or not.
40

Minister means Minister of Community Services
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provided there is four days’ notice of the hearing given to the person or caregiver
and the Minister has applied ex parte with sufficient evidence that the adult is in
danger (LRC, 2019a). If the assessment identifies that there is a safeguarding issue
and protection is required, the Minister may apply to the Family Court for a Protective
Intervention order. The Family Court will grant the order, for a period of six months, if
the adult:
(a) Is not mentally competent to decide whether or not to accept the
assistance of the Minister
(b) Is refusing the assistance by reason of duress
(c) The court shall so declare and may, where it appears to the court to
be in the best interest of that person
(d) Make an order authorizing the Minister to provide the adult with
services, including placement in a facility approved by the Minister,
which will enhance the ability of the adult to care and fend
adequately for himself or which will protect the adult from abuse or
neglect
(e) Make a protective intervention order directed to any person who, in
the opinion of the court, is a source of danger to the adult in need of
protection
(i) Requiring that person to leave the premises where the adult in
need of protection resides unless that per- son is the owner or
lessee of the premises
(ii) Prohibiting or limiting that person from contact or association
with the adult in need of protection
(iii) Requiring that person to pay maintenance for the adult in need
of protection in the same manner and to the same extent as
that person could be required to pay pursuant to the Family
Maintenance Act
Nova Scotia Adult Protection Act (1996, revised 2014)
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If there is danger to the life of the adult, and the person is in need of protection and
not able or being put under duress to decide whether or not to make the decision,
the Minister may immediately remove the person for protection. The Family Court will
review the legitimacy of the removal within five days and may order his/her return or
support the removal. Again, there is a requirement of notice being given to the adult
in need of protection or the person in control/custody of the adult. In all court
hearings, the principle is that the welfare of the adult is paramount. If no suitable
arrangements have been made regarding the property of the adult and there is a risk
of loss or damage to the property, the Minister is obliged to inform the Public Trustee
who may take possession, preserve and protect this property until it is no longer
necessary (i.e. the order expires, the person is no longer in need of protection) or
alternative arrangements have been made.

8.2.1.2 Adult Guardianship Act (British Columbia) 1996
British Columbia was a leader in moving legislation from substituted to supported
decision-making and focussing on self-determination and autonomy (Donnelly et al.,
2017). The Community Care and Assisted Living Act in British Columbia sets out
regulations pertaining to a provider’s responsibility to safeguard (financial abuse,
emotional abuse, physical abuse, sexual abuse or neglect as those terms are
defined in section 1 of Schedule D, or (b) deprivation of food or fluids as a form of
punishment or reward) (HIQA & MHC, 2018a). However, the main legislation is the
Adult Guardianship Act 1996 which applies to adults regardless of whether they are
receiving care or not.
The Adult Guardianship Act 1996 which directs responsibility of adult safeguarding to
the Public Guardian and Trustee (British Columbia)41, considers an adult as 18 years
or older and defines abuse as:
‘the deliberate mistreatment of an adult that causes the adult

41

Has responsibility for safeguarding and established under the Public Guardian and

Trustee Act 1996
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(a) physical, mental or emotional harm, or
(b) damage or loss in respect of the adult's financial affairs, and
includes intimidation, humiliation, physical assault, sexual
assault, overmedication, withholding needed medication,
censoring mail, invasion or denial of privacy or denial of
access to visitors.’

Neglect is:
‘…any failure to provide necessary care, assistance, guidance or attention
to an adult that causes, or is reasonably likely to cause within a short
period of time, the adult serious physical, mental or emotional harm or
substantial damage or loss in respect of the adult's financial affairs, and
includes self-neglect.’

Self-neglect is constructed as:
‘…any failure of an adult to take care of himself or herself that causes, or is
reasonably likely to cause within a short period of time, serious physical or
mental harm or substantial damage or loss in respect of the adult's financial
affairs, and includes
(a) Living in grossly unsanitary conditions
(b) Suffering from an untreated illness, disease or injury
(c) Suffering from malnutrition to such an extent that, without
intervention, the adult's physical or mental health is likely to
be severely impaired
(d) Creating a hazardous situation that will likely cause serious
physical harm to the adult or others or cause substantial
damage to or loss of property
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(e) Suffering from an illness, disease or injury that results in the
adult dealing with his or her financial affairs in a manner that
is likely to cause substantial damage or loss in respect of
those financial affairs.’

Guiding principles are:
(a) All adults are entitled to live in the manner they wish and to
accept or refuse support, assistance or protection as long
as they do not harm others and they are capable of making
decisions about those matters
(b) All adults should receive the most effective, but the least
restrictive and intrusive, form of support, assistance or
protection when they are unable to care for themselves or
their financial affairs
(c) The court should not be asked to appoint, and should not
appoint, guardians unless alternatives, such as the
provision of support and assistance, have been tried or
carefully considered

Furthermore, the Act stipulates that adults are presumed to have capacity unless
proven otherwise and alternative ways of communication do not constitute an adult’s
incapacity. Thus, the focus of the Act is to support and assist abused or neglected
adults (Donnelly et al., 2017), who are unable to request support and assistance due
to physical restraint or disability that limits the ability to find help or have an illness,
disease, injury or condition which impacts a decision to seek help (British Columbia
Adult Guardianship Act 1996). Provisions in the Act include a medical assessment of
the adult’s ability to manage his/her financial affairs. If deemed incapacitated, the
health authority can issue a certificate of incapability after consultation with the
Public Guardian and Trustee, who, unless other legal arrangements have been
made, assumes the role of the adult’s statutory property guardian.
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In the context of reporting42, the British Columbia Adult Guardianship Act 1996
provides for a permissive reporting system (CCEL, 2011; Donnelly et al., 2017; LRC,
2019a). The reporter’s identity is confidential. The Act states that anyone with
information suggesting an adult is abused or neglected and is unable to seek
assistance may report the circumstances to a designated agency. A designated
agency is a public body, agency or individual nominated by the Public Guardian and
Trustees. These are the five Regional Health Authorities, Providence Health Care
Society (some hospital settings in Vancouver), and Community Living BC (for adults
who are eligible for these services).
The designated agency must determine if the adult requires support and assistance
(Section 47(1)). If it finds the adult requires protection, the designated agency must:
(a) Refer the adult to available health care, social, legal,
accommodation or other services
(b) Assist the adult in obtaining those services
(c) Inform the Public Guardian and Trustee
(d) Investigate to determine if the adult is abused or neglected
and is unable, for any of the reasons mentioned in section
44, to seek support and assistance
(Section 47(3), British Columbia Adult Guardianship Act 1996)

The Act gives the designated agency powers, following a Court order43, to
investigate and powers of entry if the agency:

42

Only legislation for British Columbia and Nova Scotia are discussed in this report.

However, the Law Reform Commission consultative Issues Paper (2019) notes that
a hybrid reporting system is in place in Alberta, Manitoba, New Brunswick, Ontario
and Saskatchewan as mandatory reporting only applies to residential care settings
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(a) Believes it is necessary to enter any premises in order to
interview the adult
(b) Is denied entry to the premises by anyone, including the
adult
(British Columbia Adult Guardianship Act 1996)

This includes the power, under Section 49, for someone from the designated agency
to enter the premises for the purposes of interview and for a health care provider to
examine the adult to ascertain whether health care is required. If a delay would result
in harm to the adult, a justice of the peace may issue a warrant and provisions are
made for emergency assistance. In an emergency, where the adult is apparently
abused or neglected, under Section 59(2), someone from the designated agency
may, without a warrant, enter the premises, remove the person, and take any other
emergency measure that is necessary to protect the adult from harm. There is no
stipulation under any of these provisions that the health care provider or designated
agency must be accompanied by a member of the police. If a criminal offence has
been committed, there is a duty on the designated agency to report this to the police.
The outcome of the investigation may result in case closure or referral to other
appropriate agencies (health, social, legal agencies), the Public Guardian and
Trustee, or to prepare a report specifying a support and assistance plan for the adult.
The designated agency may also apply for an interim order (see below) or an order
under the Family Law Act 2005. An interim order requires an alleged abuser:
(i) To stop residing at and stay away from the premises where the adult lives,
unless the person is the owner or lessee of the premises
(ii) Not to visit, communicate with, harass or interfere with the adult
(iii) Not to have any contact or association with the adult or the adult's financial
affairs
(iv) To comply with any other restriction of relations with the adult for a period of
up to 90 days
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Part 2.1 of the British Columbia Adult Guardianship Act 1996 allows the adult’s
property to be protected if there is a reason the adult is incapable of managing their
property. The designated agency must prepare a support and assistance plan. Any
decisions made regarding support and assistance (current or future) must involve the
adult, as far as is practicable, who may refuse the proposed plan44. However, a court
order may compel the receipt of care through a support and assistance order if
capacity is an issue or undue influence has been applied. In any care and assistance
plan, the adult should receive the most effective but least restrictive care in
safeguarding both themselves and their assets (HIQA & MHC, 2018a). The
designated agency, the Public Guardian and Trustee and qualified healthcare
providers have a right to information to enable them to perform their work and any
person with such information is obliged to provide this45. Equally, the designated
agency, the Public Guardian and Trustee and qualified healthcare providers may
disclose this information for performing their safeguarding duties.

8.2.1.3 The Vulnerable Persons Living with a Mental Disability Act (Manitoba) (1998, as
amended 2014)
The Act was developed to promote and protect the rights of adults living with a
mental disability who need assistance to meet their basic needs. It defines a
vulnerable person as an adult over 18 years who has a mental disability and requires
help with personal care/property/money management.
The Act is based on the following five guiding principles:
1. Vulnerable persons are presumed to have the capacity to make decisions
affecting themselves, unless demonstrated otherwise
2. Vulnerable persons should be encouraged to make their own decisions

44

A refusal triggers a referral to the Public Guardian and Trustee to assess capacity

of the adult.
45

Except for solicitor-client privilege
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3. The vulnerable person’s support network should be encouraged to assist the
vulnerable person in making decisions so as to enhance his or her
independence and self-determination
4. Assistance with decision-making should be provided in a manner which
respects the privacy and dignity of the person and should be the least
restrictive and least intrusive form of assistance that is appropriate in the
circumstances
5. Substitute decision-making should be invoked only as a last resort when a
vulnerable person needs decisions to be made and is unable to make these
decisions by himself or herself or with the involvement of members of his or
her support network
The Act provides for support services (supplied by the Department of Manitoba
Family Services), protection from abuse and neglect (coordinated by an “Executive
Director” who is a senior staff designate of the Department of Manitoba Family
Services), and substitute decision-making (appointed with your Community Services
Worker via the Department of Manitoba Family Services).

8.2.1.4 Protection for Persons in Care Act (Alberta) (2000, as amended 2009)
The Protection for Persons in Care Act (PPCA) (Alberta) 2009 is an important law
that promotes the prevention and reporting of abuse of adult Albertans who receive
care or support services that are funded, directly or indirectly, by the Government of
Alberta.
Service providers must take reasonable steps to protect clients from abuse, while
providing care or support services. The PPCA requires service providers to prevent
abuse of clients and requires abuse to be reported. The PPCA also ensures that
reports of abuse made to Protection for Persons in Care are reviewed.

8.2.1.5 Protection for Persons in Care Act (Manitoba) (2001, as amended 2013)
The Protection for Persons in Care Act is an extra safeguard built into Manitoba's
health care system. This law is to help protect adults from abuse while receiving care
in personal care homes, hospitals or any other designated health facility. The Act
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requires that a service provider or other person who has a reasonable basis to
believe that a patient is, or is likely to be, abused shall promptly report the belief, and
the information.

8.2.1.6 Protection for Persons in Care Act (Nova Scotia) (2004, as amended 2017)
The Protection for Persons in Care Act came into force on October 1, 2007. This Act
is an extra safeguard for patients and residents 16 years of age and older who are
receiving care from Nova Scotia's hospitals, residential care facilities, nursing
homes, homes for the aged or disabled persons under the Homes for Special Care
Act, or group homes or residential centres under the Children and Family Services
Act.
Under this Act, abuse may be physical, psychological, emotional, sexual, neglect,
theft or medical abuse. It requires health facility administrators and service providers
(includes staff and volunteers) to promptly report all allegations or instances of
abuse.

8.2.1.7 Personal Information Protection and Electronic Documents Act 2000
The Personal Information Protection and Electronic Documents Act 2000 (revised
May 2019) provides statutory guidance to private-sector organisations across
Canada who collect, use or disclose personal information in the course of
commercial activities. Of relevance to safeguarding, it enables a permissive
approach to reporting suspicions of financial abuse. Division 1, Protection of
Personal Information (Disclosure without knowledge or consent) states:
‘(3) For the purpose of clause 4.3 of Schedule 1, and despite the note that
accompanies that clause, an organization may disclose personal
information without the knowledge or consent of the individual only if the
disclosure is…
(d.3) made on the initiative of the organization to a government institution,
a part of a government institution or the individual’s next of kin or
authorized representative and
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(i) the organization has reasonable grounds to believe that the
individual has been, is or may be the victim of financial abuse,
(ii) the disclosure is made solely for purposes related to preventing or
investigating the abuse, and
(iii) it is reasonable to expect that disclosure with the knowledge or
consent of the individual would compromise the ability to prevent or
investigate the abuse.’
(The Personal Information Protection and Electronic Documents Act 2000)

8.2.1.8 An Act to Combat Maltreatment of Seniors and Other Persons of Full Age in
Vulnerable Situations, 2017 (Québec)
This legislation is based on the premise of promoting well-being and defending
fundamental human rights. Section 3 of the Act requires every institution to adopt
and implement a policy to address safeguarding adults and Section 7 requires a
policy review every five years. Policies must include guidance on measures to
prevent maltreatment (awareness, training, information) as well as reporting by the
adult, staff or others and intervention processes. The administration of the Act is the
responsibility of the Minister responsible for Seniors with the exception of Chapter II
and section 38, which fall under the remit of the Minister of Health and Social
Services.
Rather than abuse, the term maltreatment is used. Maltreatment is defined as:
‘…a single or repeated act, or a lack of appropriate action, that occurs in a
relationship where there is an expectation of trust, and that intentionally or
unintentionally causes harm or distress to a person’

A person in a vulnerable situation is defined as:
‘…a person of full age whose ability to request or obtain assistance is
temporarily or permanently limited because of factors such as a restraint,
limitation, illness, disease, injury, impairment or handicap, which may be
physical, cognitive or psychological in nature.’
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The Act to combat maltreatment of seniors and other persons of full age in
vulnerable situations (2017) is very specific on what is required of organisational
policy. Policy must be publicly available and actively made known to staff, service
users and close relatives. Policy should detail:
1. The person responsible for implementing the policy and their contact
information
2. The measures put in place to prevent maltreatment of persons in vulnerable
situations who receive health services and social services, such as
awareness, information and training activities
3. The procedure allowing such persons who believe they are victims of
maltreatment to file a complaint with the local service quality and complaints
commissioner
4. The procedure allowing any other person, including a person who does not
work for the institution, to report to the local service quality and complaints
commissioner any alleged case of maltreatment of a person in a vulnerable
situation who receives health services and social services
5. The support measures available to help a person file a complaint or report of
maltreatment
6. The measures put in place by the local service quality and complaints
commissioner to preserve the confidentiality of any information that would
allow the person reporting a case of maltreatment to be identified
7. The sanctions, in particular disciplinary sanctions, that could be applied in
cases of maltreatment
8. The required follow-up in response to any complaint or report of maltreatment
and the time limit for carrying it out

A local service quality and complaints commissioner is:
‘…appointed under section 30 of the Act respecting health services and
social services or the person designated by the Cree Board of Health and

337 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

Social Services of James Bay established under the Act respecting health
services and social services for Cree Native persons.’

Professionals46 are obliged (under Section 21) to report maltreatment under their
codes of professional practice if they have reasonable grounds to suspect
maltreatment if:
1. “The person is lodged in a facility maintained by an institution operating a
residential and long-term care centre within the meaning of the Act respecting
health services and social services; or
2. The person is under tutorship or curatorship, or is a person for whom a
protection mandate has been homologated [approved].”

Reports of abuse are provided to the local service quality and complaints
commissioner who is obliged to keep the details of the person reporting confidential
unless consent to disclose this information is given (Section 10). However,
disclosure of identity may be communicated to police. If reports are made in good
faith, reprisals or legal proceedings are prohibited. The local service quality and
complaints commissioner is obliged to provide case reports to the institution,
maintaining confidentiality (Section 14).
The Act also establishes an integrated health and social services centre, abolishing
regional agencies. Its objective is to modify the organisation and governance of the
health and social services network. A local authority is tasked with making its policy
known to the health and social services providers, professionals, and organisations.
In addition, the Minister for Health and Social Services and the Minister for Seniors
must provide an annual report to the Assembly and this report is publicly accessible.

46

With the exception of lawyers and notaries
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8.2.2 Secondary Legislation
There are various pieces of secondary legislation to supplement or amend the
primary legislation for Canada; however, these did not merit inclusion within the
scope of this review as their contents are not specifically relevant to adult
safeguarding or they are not substantially adding to our descriptions of the primary
legislation.

8.2.3 Standards, Guidance and Policies
8.2.3.1 Standards for Continuing Care and Extended Care Services (British Columbia)
In 1999, following a two-year programme to revise continuing care and extended
care, the British Columbia Ministry for Health and Ministry for Responsibly for
Seniors published the Standards for Continuing Care and Extended Care Services.
These federal standards apply to older people and require services to engage in
care that is founded on an individual approach which promotes health (HIQA & MHC,
2018a):
Individuality

Promotion of Health

a) Caring and well-being

a) Partnership

b) Autonomy and decision-making

b) Quality care and services

c) Client centred

8.2.3.2 Police Guidance
Some Police Services have developed specific guidance on managing cases of adult
safeguarding. For example, the Toronto Police Service have a specific policy on
Abuse of Elderly or Vulnerable Persons (2008). Their objective is:
•

To reduce the incidence of the abuse of elderly or vulnerable persons in the
community through education and enforcement
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•

To investigate all occurrences of abuse of elderly or vulnerable persons
thoroughly and to bring offenders to justice wherever possible

•

To ensure the safety of victims through prompt action including referrals to
other community partners.
(Toronto Police Service, 2008:1)

Definitions used for abuse, elderly person, harm, incompetent and vulnerable person
are detailed in Table 23.

Table 23: Terms and Definitions Used by Toronto Police Service (2008)
Term
Abuse

Definition
Harm done to anyone by a person in a position of trust or
authority.

Elderly Person

A person over the age of 65.

Harm

Physical abuse (includes sexual abuse), psychological abuse,
financial abuse, neglect or any combination thereof.

Incompetent

A person incapable of managing their day-to-day affairs, thus
making them vulnerable to abuse.

Vulnerable

Any adult who by nature of a physical, emotional or

Person

psychological condition is dependent on other persons for care
and assistance in day-to-day living.

The Toronto Police Service policy (2008) also covers the actions required following a
complaint related to the abuse of an older or vulnerable person, which include
contacting the Office of Public Guardian and Trustee Investigation:
‘…if the officer believes that the victim is incompetent and/or at substantial
risk of financial or physical injury’
(Toronto Police Service, 2008:2)
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8.2.3.3 Financial Sector Guidance
In relation to investments, the Investment Industry Regulatory Organization of
Canada (IIROC) is the national self-regulatory non-profit organization which
oversees all investment dealers and trading activity on debt and equity marketplaces
in Canada. IIROC sets high-quality regulatory and investment industry standards,
protects investors and strengthens market integrity while maintaining efficient and
competitive capital markets (IIROC, n.d.).
IIROC carries out its regulatory responsibilities through setting and enforcing rules
regarding the proficiency, business and financial conduct of dealer firms and their
registered employees and through setting and enforcing market integrity rules
regarding trading activity on Canadian equity marketplaces (IIROC, n.d.).
In 2016, guidance for protecting vulnerable older investors was published by the
Investment Industry Regulatory Organisation of Canada (LRC, 2019a). These
included financial institutions having a ‘trusted contact person’ on file, training on
safeguarding and capacity issues, and policies, which include freezing accounts if
financial abuse is suspected.
In 2017, the Canadian Foundation for the Advancement of Investor Rights and the
Canadian Centre for Elder Law (2017) published a report on vulnerable investors
which advocated for additional measures which include a greater emphasis on those
with capacity challenges and those under undue influence (Phelan et al., 2018).
Recommendations included:
•

Trusted Contact Person: Financial institutions should request the name of a
trusted contact person. This is a voluntary submission by the adult and should be
reviewed annually.

•

Temporary hold on trade and disbursements: Financial institutions impose a rule
that provides for a qualified person to place temporary hold on account of a
vulnerable adult where undue influence has, is or may be attempted or where it is
reasonably believed that the vulnerable adult has capacity to provide instruction.
Provision for routine payments remains intact, unless such payments significantly
deplete funds.
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•

Legal Safe Harbour: Regulators should provide a safe legal harbour if reports on
suspected financial abuse have been made by financial institutions in good faith
and reasonable care has been taken in disclosing concerns to relevant sectors
(specified government agency, police). This includes the placement of a
temporary hold on accounts when regulatory requirements are met.

•

Conduct Protocol: A conduct protocol should be developed by Canadian
securities regulators to identify key points and appropriate steps that should be
taken to identify and vulnerable customers. This can then be cascaded into local
policy with the reassurance of regulatory guidance.

•

Education and Training: Firms provide competency and proficiency-based
education and training to staff and their representatives in the areas of elder
abuse, undue influence, capacity issues, power of attorney and ageism.
Regulators should take the lead in providing content and guidance related to
competencies as well as acting to monitor and ensure compliance in such
proficiencies and competencies.

•

Firms become familiar with outside resources and responders: Firms need to be
knowledgeable of appropriate inter-sectoral external agencies and responders
and au fait with how and when to refer to these external agencies when there is a
suspicion of financial abuse, undue influence or capacity challenges.
(Phelan et al., 2018: 31-32; Canadian Foundation for the Advancement of
Investor Rights and the Canadian Centre for Elder Law, 2017)

The Canadian Foundation for the Advancement of Investor Rights and the Canadian
Centre for Elder Law (2017) also argues for a more forceful code by the Central
Bank (LRC, 2019a).
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8.3

SECTORAL ROLES AND RESPONSIBILITIES

As discussed earlier (see Section 8.1), adult safeguarding in Canada is situated on
the federal, provincial and territorial levels47 rather than the national level (Donnelly
et al., 2017; HIQA & MHC, 2018a). In some territories, sectoral roles and
responsibilities are better delineated than in others. Here, we describe instances in
the Justice and Financial Sectors in Canada where sectoral responsibilities have
been clearly defined in the published literature.

8.3.1 Justice Sector
Some Police Services have developed specific guidance on managing cases of adult
safeguarding. This demonstrates the increased policy focus in linking adult
safeguarding where a criminal offence is committed, to police involvement within a
multi-agency collaboration.

8.3.1.1 Toronto Police Service
The Toronto Police Service has a specific policy on Abuse of Elderly or Vulnerable
Persons (2008) which is discussed in more detail in Section 8.2.3.1. This guidance
outlines the process for a Police Officer to follow in responding to adult abuse.

8.3.1.2 Montréal Police Service
In 2016, the City of Montréal Police Service permanently adopted the Integrated
Police Response for Abused Seniors model which involves the police service
becoming empowered to recognise and take action in elder abuse situations, and to
develop and foster partnerships with non-profit organisations, public health, social
and justice services (Beaulieu et al., 2017).This intervention is discussed further in
Section 8.4.

47

As set out in the Canadian Constitution Act 1867
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8.3.2 Financial sectors
It is increasingly recognised that financial services are important institutions in
safeguarding adults from financial abuse. In Canada, it is recognised that bank
customers can be vulnerable, and this is presented as:
‘…a person who is in a vulnerable situation, who is of the age of majority,
and lacks an ability to request or obtain assistance, either temporarily or
permanently, due to one or more factors such as a physical, cognitive or
psychological limitation, illness, injury or handicap.’
(Canadian Foundation for the Advancement of Investor Rights and the
Canadian Centre for Elder Law, 2017:5).

Any information available on all Canadian sectoral and cross sectoral roles
discussed within this chapter has been used to populate Table 24.
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Table 24. Sectoral and Cross sectoral roles and responsibilities in Canada.

Canada

Cross Sectoral
Roles

British Columbia
• The Public Guardian
and Trustee
designates an agency
to respond to
safeguarding adults
reports. Designated
agencies are
responsible for
reporting criminal
offences to police and
incorporating
safeguarding functions,
including staff training,
into their activities.
•

Health and social
care
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In Designated
Agencies, the staff
responsible for case
management (support
and assistance) are
designated
responders, are
generally social
workers, have
experience
commensurate to the

Québec

•

The administration of
the Act to Combat
Maltreatment of
Seniors and Other
Persons of Full Age in
Vulnerable Situations
2017 is the
responsibility of the
Minister responsible
for Seniors with the
exception of Chapter II

Nova Scotia

•

The Adult Protection
Worker (Department
of Health and
Wellness) develops a
care plan identifying
interventions (referral
for services or
imposition of court
action if meets the
legislative criteria)

Ontario
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role responsibilities
and work with other
designated responders
if the adult is using
different services
•

The health authority
can issue a certificate
of incapability after
consultation with the
Public Guardian and
Trustee

•

•

Police are informed if
the concern relates to
a criminal offence
If a criminal offence
has been committed,
there is a duty on the
designated agency to
report this to the
police
A court order may
compel the receipt of
care through a support
and assistance order if
capacity is an issue or
undue influence has
been applied

•

•

Justice
•
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and section 38, which
fall under the remit of
the Minister of Health
and Social Services.
The Minister for
Health and Social
Services and the
Minister responsible
for Seniors must
provide an annual
report to the Assembly
City of Montréal
Police Service:
Integrated Police
Response for Abused
Seniors (IPRAS)
model empowers the
Police Service to
recognise and take
action in elder abuse
situations, and to
develop and foster
partnerships with nonprofit organisations,
public health, social
and justice services

•
•

Financial abuse is
•
considered the remit of
the police
The Family Court will
review the legitimacy
of the removal … and
may order his/her
return or support the
removal

The Toronto
Police Service
have a specific
policy on Abuse
of Elderly or
Vulnerable
Persons (2008).
More info on the
role of the TPS
under this policy
in Section
8.2.3.1
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•

See also, description
of cross-sectoral role
above

•

Best practice standards for protecting vulnerable older investors, published by the Investment Industry
Regulatory Organisation of Canada in 2016 (LRC, 2019): financial institutions having a ‘trusted
contact person’ on file, training on safeguarding and capacity issues, and policies, which include
freezing accounts if financial abuse is suspected.

Equality / Rights /
Social Inclusion
Financial
Institutions
Welfare / Social
Protection
Local Authorities

Other
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Community Response Networks are comprised of a group of people, local businesses and
organisations that collaboratively work together to provide a co-ordinated response to adult safeguarding.
These are established in over half the provinces in Canada.
• Private sector organisations - Personal Information Protection and Electronic Documents Act 2000 permissive reporting and disclosure of information if financial abuse is suspected.
• Referrals are made to • In Québec, the
• The Adult Protection
the organisations
responsibility for
Act (1989, revised
targeted in the support
responding to
2014) (Nova Scotia)
and assistance care
safeguarding needs is
(Section 5(1)) requires
plan goals to assist the
shared between
the reporting of
implementation of the
public, private, and
information to the
plan (for example,
community services
Minister for
Community
Community Services.
resources).
More information
about the Minister's
obligations in 8.2.1.1
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•

British Columbia Adult •
Guardianship Act 1996
directs responsibility of
adult safeguarding to
the Public Guardian
and Trustee

•

The Public Guardian
and Trustee, unless
other legal
arrangements have
been made, assumes
the role of the adult’s
statutory property
guardian.

•

Local Community
•
Service Centres
(CLSCs) offer services
ranging from
professional/medical
services (social
workers, nurses, etc.)
to support services
such as personal
support, as well as
technical support

Non-profit
organisations
primarily focus on
prevention of adult
abuse by offering
training and
educational services;
however, some of
these organisations
are more specialised
and contribute
significantly to the
detection and
intervention aspects of
the safeguarding
process

If no suitable
arrangements have
been made regarding
the property of the
adult and there is a
risk of loss or damage
to the property, the
Minister is obliged to
inform the Public
Trustee who may take
possession, preserve
and protect this
property until it is no
longer necessary
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•

•
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The health authority
can issue a certificate
of incapability after
consultation with the
Public Guardian and
Trustee
The designated
agency is mandated
to respond to reports
of abuse and is
responsible in
determining if the adult
requires support and
assistance.

•

Reports of abuse are
provided to the local
service quality and
complaints
commissioner

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

8.4

INTERVENTIONS – AND APPROACHES WHICH IMPROVE OUTCOMES

Other initiatives have occurred outside health and social care to foster improved
responses to adult safeguarding. For example, within the residential care setting,
work has been undertaken to improve elder abuse screening. Ballard et al. (2019)
undertook research to explore the appropriateness of using the Elder Abuse
Suspicion Index (Yaffe et al., 2008) with similarly cognitively functioning persons
residing in residential care. Findings developed from literature review, internet-based
consultations with experts across Canada (n = 19 and two focus groups led to the
integration of three new questions added. The new tool-EASI-ltc (with MMSE>/=24),
requires additional work as the researchers noted potential issues in implementation,
such as residents’ reluctance to report and staff needs related to additional
implementation protocol. The next step is to undertake a research protocol to explore
the practical aspects of EASI-ltc implementation in individuals with MMSE ≥ 24 in
nursing homes (Ballard et al., 2019).
In the police sector, a study by Beaulieu et al. (2017) presents and evaluates a
model of intervention which was permanently adopted by the City of Montréal Police
Service (Service de police de la Ville de Montréal, SPVM) in March 2016. This
Integrated Police Response for Abused Seniors (IPRAS) model involves the police
service becoming empowered to recognise and take action in elder abuse situations,
and to develop and foster partnerships with non-profit organisations, public health,
social and justice services (Beaulieu et al., 2017). The study found that this model
has been successful in encouraging cross-sectoral communication and collaboration.

8.5

ECONOMIC IMPACTS

There is an absence of any published evidence or grey literature on resource
impacts/unit cost/costs for safeguarding adults at risk within the scope of this review
(the limitations of which are described in Section 1.2.5). It is this research team’s
opinion that this is primarily due to a lack of published research on this topic.
Anecdotally, the research team makes a reasonable assumption that agencies and
jurisdictions implementing adult safeguarding systems or processes must have
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assigned resources and budget to achieve their goals (whether through reallocation
of current resources or through accessing additional resources). However, this
information (type of resources, unit cost, overall budget impact) was not available for
analysis within the scope of this review.

8.6

TRAINING AND DEVELOPMENT

Within British Columbia, the Re:Act Adult Protection Worker Basic Curriculum
training programme was developed in 2010 and adopted by all health authority
Designated Agencies in British Columbia in 2011. This is an inter-disciplinary
programme using a ‘Train the Trainer’ approach. Using various adult teaching and
learning techniques, eleven 3.5 hour training sessions are delivered at basic,
intermediate and advanced levels. Each module has a standardized set of learning
objectives and each level has a standardized set of competencies. The programme
explores the types of abuse under the Adult Guardianship Act (BC), abuse
dynamics, risk factors and appropriate actions and obligations, referral thresholds,
processes, responses and care planning. Training also focuses on reviewing the
conduct of investigations under the stipulations of the legislation. There is a
particular focus on self-neglect and financial abuse. An evaluation of the Re:Act
training programme was published in 2018. Findings were that completers were
more competent and knowledgeable but there were still difficulties in knowledge
translation. This suggested that more practice supervision to consolidation could be
required to improve knowledge translation to implementation (Storey and Prashad,
2018).
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CHAPTER 9 – ADULT SAFEGUARDING STRUCTURES AND
MODELS IN AUSTRALIA
9.1

INTRODUCTION

This chapter presents the literature on adult safeguarding and models in Australia. It
provides a review of Australia drawing from the literature and findings from three
recent reviews (Donnelly et al., 2017; HIQA & MHC, 2018a; Law Reform
Commission, 2019a). In addition, literature identified in the period between 20172019 has been incorporated into the chapter. This literature includes the database
search, the grey literature search and the literature extracted through a snowball
literature search. It should be noted at the outset of this chapter that different levels
of evidence were available for each territory. Some territories may appear to be
reported on less than others. This is either reflective of the reality of safeguarding
(and describes a lack of systems is in place) in these territories, or it is a reflection of
the lack of published evidence of the systems in place.

9.1.1 Origins
In September 2018, the Australian government announced the establishment of a
Royal Australian Commission into the aged care sector following reports of cases of
elder abuse which included inappropriate restraint, overdosing of medications, and
resourcing concerns. This was influenced by a two-part programme on aged care by
ABC’s Four Corners programme entitled ‘Who cares?’ a two-part investigative
programme on the quality of care in Australia’s aged care sector. A three-volume
interim report (Royal Commission into Aged Care Quality & Safety, 2019) pointed to
the need to systemically reform the design, objectives, regulations and reform of
aged care. Priorities were identified as:
•

Providing more Home Care Packages to reduce the waiting list for higher
level care at home

•

Responding to the significant over-reliance on chemical restraint in aged
care, including through the seventh Community Pharmacy Agreement
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•

Stopping the flow of younger people with disability going into aged care,
and expediting the process of getting those younger people who are
already in aged care out.
(Royal Commission into Aged Care Quality & Safety (Vol 1), 2019: 10)

Currently, the Commission is facilitating a process of public consultation (with over
8,000 submissions in March 2020). The Commission is also convened a number of
hearings, workshops, exhibits, community forums and practice guidelines’
engagement activities across the territories which commenced in January 2019. It is
anticipated that the final report will be published in November 2020 (Royal
Commission into Aged Care Quality & Safety, n.d.).
Similar to Canada, approaches to adult safeguarding in Australia are not uniform and
are based on territories or states (HIQA & MHC, 2018a). There are nine legal
jurisdictions in Australia, 31 primary health networks and six federal sworn agencies
for policing. Legislation and policy tends to be directed at population groups, such as
older people, people with mental health challenges or people with intellectual
disabilities (HIQA & MHC, 2018a) with ageing and aged care being led by the
Commonwealth and the other population groups’ welfare being overseen by state
and territorial governments (Donnelly et al., 2017). In the last four years, there has
been a plethora of initiatives in legislation, practice and policy in the area of adult
safeguarding, particularly elder abuse. There is a recognition that elder abuse is
everybody’s business, with multi-agency responses constituting the gold standard
while concurrently building therapeutic alliances with adults (Ries & Mansfield,
2018). Despite these advances, reform is occurring at different rates in different
states and territories. In addition, there is an increased consideration of adult
safeguarding as intersecting with both domestic violence and family violence theory
and practice responses. It is recognised that adults at risk can have safeguarding
issues outside partner relationships and beyond the family, which can present
challenges in practice responses. For example, where crisis intervention is needed,
facilities such as refuges are predominantly focused on younger generations, with
few accommodations for older people or people with disabilities (Croucher &
Mackenzie, 2018).
353 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

Australia does not apply the term ‘adult at risk’ but uses the concept of ‘vulnerability’
(HIQA & MHC, 2018a). As far back as 2011, there has been a call to introduce a
coherent and coordinated adult safeguarding approach in legislation noting:
‘The present legal framework … provides protective frameworks for serious
cases of abuse and for those who are particularly vulnerable due to mental
illness or incapacity, but it does not provide a framework for less intrusive
methods of intervention, or early intervention, and at a time when serious
abuse or neglect could be avoided.’
(Office of the Public Advocate in collaboration with University of South
Australia, 2011:23)

Most of the focus on safeguarding adults has been centred on elder abuse, thus, this
section draws on that literature. Even though there is a determined focus on elder
abuse, the lack of a national overarching policy has hindered care process
standardisation and, if present, policy is variable and relatively weak (Lacey, 2014).
While elder abuse is a common term, recent publications (Kaspiew et al., 2019;
Council of Attorneys-General, 2019) report the increasing discontent with the term,
with ‘abuse of older people’ or ‘abuse of older Australians’ being preferred. Despite
this, a commonly used definition draws on the World Health Organization’s (WHO)
(2002) description (ANPEA, 2002; HIQA & MHC, 2018a; Donnelly et al., 2018) as:
‘Elder abuse is any act occurring within a relationship where there is an
implication of trust, which results in harm to an older person. Abuse may be
physical, sexual, financial, psychological, social and/or neglect’.
(ANPEA, 2002:2)

There is some concern about the level of precision of the WHO (2002) definition in
the context of its lack of clarity. Consequently, recent work has further enhanced the
definition and proposes elder abuse as:
‘…a single or repeated act or failure to act, including threats, that results in
harm or distress to an older person. These occur where there is an
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expectation of trust and/or where there is a power imbalance between the
party responsible and the older person.’
(Kaspiew et al., 2019: 4)

The New South Wales Government (2018b) recognises five types of abuse:
physical, sexual, financial, neglect and psychological abuse. However, other
typologies can include social abuse (Kaspiew et al., 2019) and substance/chemical
abuse (South Australian Government, 2014). In addition, elder abuse has been
linked to both domestic violence and family violence (Australian Law Reform
Commission, 2017a; Seniors Rights Victoria, 2018). Some territories have
specifically stated categories outside the definition of elder abuse. In New South
Wales, excluded categories are:
‘…consumer scams, professional misconduct, harassment and criminal
acts by strangers or more distant acquaintances, self-neglect or selfmistreatment, and in residential aged care settings. While these are serious
issues requiring intervention, they are not included in the definition of
abuse of older people.’
(New South Wales Government, 2018b:10)

9.1.2 Empirical Data
According to the Australian Bureau of Statistics (2017), 2.2 million people in
Australian have been abused by a partner since the age of 15 years. In one report,
16% of the 46-51 age cohort and 5% of the 21-26 age cohort reported having been
in a violent relationship with a partner or spouse (Loxton & Townsend, 2019). In the
Australian Longitudinal Study on aging, Schofield et al. (2013) observe that 8% of
women in the 70-75 years age group reported a form of vulnerability, 6% reported
coercion, 18% reported dependence, and 22% reported dejection. This was
considered to increase their risk of disability and increase their mortality rate.
In the most recent performance report from the Aged Care Quality and Safety
Commission (2019) detailing inspection from October to December 2019, there were
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2,728 services registered with 173 site audits (4.1% resulted in serious risk
decisions48), 458 assessment contacts (1.1% resulted in serious risk decisions). In
10 reviews, 20% were found to have serious risk decisions.
The most frequent risk areas not met are detailed in Figure 16.

Figure 16: Most Frequent Requirements of Standards not met in Residential
Care October-December 2019 (Aged Care Quality & Safety Commission, 2019)
There were 1,456 complaints in resident care (medication management 240,
personnel number/sufficiency 225, falls prevention and management 189, personal
and oral hygiene 171 and personnel behaviour/conduct 150). Two complaints
directions were issued.
In the context of home care services, there were 2,234 complaints in the period of
July-September 2019. Twenty-four quality reviews were undertaken with 8.3%
resulting in serious risk decisions. There were 78 assessment visits by the Aged
Care Quality and Safety Commission, but no serious risk decisions. The most
frequent requirements in standards not met are detailed in Figure 17.

48

A serious risk decision is made when there is a serious risk to the safety, health or

wellbeing of consumers of the service.
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Figure 17: Most Frequent Requirements of Standards not met in Aged Home
Care (July to September 2019) (Aged Care Quality & Safety Commission, 2019)
There were 490 complaints (fees and charges - 103, consistent client care - 69,
consultation and communication - 67, communication about fees - 57 and
management of finances - 53). There were three complaints directions issued.
Within disability services, the Disability Services Commissioner in Victoria received
469 complaints in 2018-2019. There were 985 incident reports, including 188 deaths.
Most complaints were made by a family member (54%). Service provider responses
resulted in acknowledging the issues, providing answers, instigating action to
address the issue and/or apologising for service deficits.
In terms of mental health, while various initiatives were acknowledged, the 2019
report from the National Mental Health Commission noted:
•

Key reforms – such as the National Disability Insurance Scheme (NDIS),
the Fifth National Mental Health and Suicide Prevention Plan (Fifth Plan),
the work of Primary Health Networks (PHNs) in mental health, and
activities in suicide prevention – are significant and are a positive step in
improving the mental health system. While full implementation of these
reforms will take time, the focus needs to be on ensuring their
implementation leads to sustained change for consumers and carers.

•

There is a recognised need for a whole of government approach to mental
health and suicide prevention and this needs to be implemented.

•

Investment in early intervention and prevention services is key to
preventing mental health problems later in life and is cost-effective.

•

To plan for service delivery and facilitate on going improvement in
outcomes for consumers and carers, there is a need for more
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comprehensive publicly reported data across all systems that affect mental
health.
National Mental Health Commission (2019:2)

9.1.3 Models of Safeguarding
Donnelly et al. (2018) note that the delivery of safeguarding responses across
Australia is fragmented and unstandardized. At a national level there is an Aged
Care Complaints Commissioner who offers advice and support and if a concern is
submitted beyond its remit, it redirects the concern to the relevant agency (HIQA &
MHC, 2018a).
Each state has its own safeguarding model. However, there is a focus on interagency approaches, with the lead agency being determined by the adult being
already in receipt of a particular service. If the adult is not linked to a service, the
Aged Care Teams become the responsible agency. In addition, as discussed, police
may be involved under the guise of family violence.

9.1.3.1 National Plan on Elder Abuse
As part of the Australian Government's 2016 election commitment, $15 million was
provided to implement “Our Plan to Protect the Rights of Older Australians”. The
Australian Law Reform Commission (ALRC) was asked to consider Commonwealth
laws and legal frameworks and how they might better protect older persons from
misuse or abuse, and safeguard their autonomy. Its report, entitled “Elder Abuse – A
National Legal Response”, was published in 2017, and included 43
recommendations for law reform. The Council of Attorneys General then developed
and published the National Plan to Respond to the Abuse of Older Australians (Elder
Abuse) 2019-2023. The Plan’s release met a key recommendation of the ALRC’s
(2017a) report and its implementation is supported by the $15m allocated towards it
following the 2016 election commitment. The $15m also supports the development of
an Elder Abuse Knowledge Hub and is intended to strengthen understanding of the
nature and prevalence of elder abuse in Australia, through targeted research
activities (Attorney General’s Department, n.d.).
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The National Plan complements, but does not replace, Commonwealth and state
and territory policies about ageing and elder abuse (Attorney General’s Department,
n.d.), and is underpinned by a focus on dignity, autonomy, protection and
safeguarding (Croucher & Mackenzie, 2018). Other priorities are helping older
people to plan for future decision-making, fostering health justice partnerships and
creating specialised multi-disciplinary case management (specialised elder abuse
units) and mediation services (Attorney-General's Department, n.d.). Health justice
partnerships are based on the close collaboration of specialised legal support
services who work closely with professionals in health. This has demonstrated good
results, particularly related to older people who are socially isolated or subject to
neglect. The Commonwealth of Australia (2019) identifies that elder abuse is
everyone’s business and provides a ‘stocktake’ of government and non-government
prevention, intervention and response activities to combat elder abuse up until March
2019. This takes a broad reflection on what is happening in Australia in relation to
elder abuse response activities and is a companion document to the National Plan.
Areas targeted in these activities are enhancing understanding to improve working
collaboratively, through initiatives such as learning from serious case reviews,
research, establishing peak bodies49 and improving community awareness. Other
areas include activities to strengthen service responses and planning for future
decision-making (Commonwealth of Australia, 2019). The Australian Nursing and
Midwifery Journal (2018), for example, welcomes the convening of a peak body on
elder abuse, which will work in partnership with government to promote the safety,
dignity, equality, health and independence of older Australians through education,
capacity building, data gathering and research as well as developing a central
knowledge hub. However, caution is advised by Blundell and Warren (2019) who
note that policy does not generally recognise the needs of older abused people living
in rural and remote areas. In a review of 13 policy documents across nine Australian
jurisdictions, only four identified issues related to rural and remote communities and

49

In Australia, peak bodies are organisations that represent groups with a focused
interest. They are non-governmental collaborative, inter-sector groups which develop
standards and processes on particular issues. They can function as government
lobbyists, to provide feedback on policy and provide members with information and
support.
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even then, there was little exploration of this context. Only one of the four had
prevention targets pertaining to these communities. The authors argue that policy
needs to be culturally sensitive and attuned to geographic social isolation which is
often linked to a lack of access to services, transportation challenges and
confidentiality issues (Blundell & Warren, 2019).

9.1.3.2 Tasmania
A new elder abuse prevention strategy was published in 2019 entitled: Tasmania’s
elder abuse prevention strategy 2019-2022 (Tasmanian Government, 2019).
Five foci were identified which were:
•

Awareness in community and service providers

•

Empowerment for older people to make decisions

•

Action providing avenues for responses to abuse

•

Strengthening service delivery

•

Safeguards- strengthening legislative frameworks.

Principles within the strategy focus on:
•

independence and freedom to participate socially and economically

•

dignity and choice

•

standards of living and care

•

participation and self-fulfilment

The strategy also has built-in timeframes for the completion of actions as well as a
defined governance structure.
Donnelly et al. (2017) observes that local elder abuse policies are encouraged in
government funded agencies who provide services to older people as well as their
development of inter-agency protocols in health and community services. This is
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assisted by allocated care co-ordinators. Each case is individually reviewed and care
plans focus on addressing identified needs. However, the implementation of the
2019-2023 strategy will involve various initiatives, which may impact on the
operationalisation of the model of safeguarding in Tasmania.

9.1.3.3 South Australia
In South Australia, a strategy to safeguard the rights of older people was published
in 2014. Drawing on the South Australian Charter of the Rights and Freedoms of
Older People (Government of South Australia, 2014, 2019), the strategy is
underpinned by principles of autonomy, freedom from harm, dignity and enjoyment
of life with a focus on taking action to promote these principles. A further related
strategy in 2015 (Government of South Australia, 2015) targets the combatting of
elder abuse through raising awareness, building strong community connections,
responding to vulnerability, risk and abuse as well as formulating responsive policies.
All policies reinforce the need to continue and strengthen existing inter-sector
collaborations such as the Alliance for the Prevention of Elder Abuse. The model of
safeguarding has been operationalised through the Adult Protection Officers within
each organisation. Adult Protection Officers attend case conferences and may lead
on the investigation of concerns and develop action plans under the Adult Protection
Framework (Donnelly et al., 2017).
On foot of the implementation of the Office for the Ageing (Adult Safeguarding)
Amendment Act 2019, an Adult Safeguarding Unit, based in the Office for Ageing
Well50, was established in October 2019, whose functions are:
•

Responding to reports of suspected or actual abuse of adults who may be
vulnerable

•

Providing support to safeguard the rights of adults experiencing abuse,
tailored to their needs, wishes and circumstances

50

Formerly the Office for the Ageing
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•

Raising community awareness of strategies to safeguard the rights of adults
who may be at risk of abuse.
(Adult Safeguarding Unit, n.d.)

The Adult Safeguarding Unit will only respond to elder abuse of people aged 65
years and older, or of people over 50 years old from the Aboriginal or Torres Strait
Islander people for the initial three years of its establishment (2019-2021). From
2022, the Adult Safeguarding Unit will accept referrals for safeguarding for all adults.
The model is based on an inter-agency and multi-disciplinary response to adult
safeguarding. The Adult Safeguarding Unit will assess the initial report and actions
include referral to other agencies and developing a safeguarding plan. Figure 18
presents the response pathway:
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Figure 18: Adult Safeguarding Unit Pathway. (Adult Safeguarding Unit, 2019b)
The Code of Practice for the adult safeguarding unit (ASU) (Government of South
Australia, 2019a) states that reporting is based on a permissive system with no
mandatory requirement to report. A report can be made by anyone who suspects
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abuse is occurring to an adult. The safeguarding plan is developed in partnership
with the adult and focuses on identifying goals, reducing risk, contingency plans,
support plans, inter-agency collaboration and timeframes. In some situations, a
safeguarding plan requires the involvement of a number of different organisations.
This collaboration should be guided by the following principles:
•

collaboration should be for the benefit of the person who is reported to be
experiencing abuse,

•

where the risk of harm can be more efficiently and effectively managed
through interagency coordination, this should be undertaken

•

responses should be proportionate, outcome focused and relevant to the
risk being managed

•

interagency collaboration should be tailored to and focus on the wishes of
the person who is reported to be experiencing abuse.
(Government of South Australia, 2019a: 25)

Inter-agency safeguarding meetings may be convened to build up understanding,
assist the person’s understanding, coordinate actions and monitor progress. Case
reviews are required every three months and more frequently if necessary. The
Code of Practice allows for working with families to occur if deemed beneficial.
Personal information is confidential and can only be disclosed in certain
circumstances such as with the adult’s consent. The Code of Practice stipulates that
personal information shared without the person’s consent requires that the
disclosure will be made in accordance with the Act, Regulations and Adult
Safeguarding Unit processes (Government of South Australia, 2019a). In 2019, a
consultation process occurred to develop Ageing and Adult Safeguarding
Regulations, and these are due for publication in the near future.

9.1.3.4 New South Wales
In New South Wales (NSW) in 2019, the Parliamentary Research Service published
an e-brief on Adult safeguarding laws: Reviewing the proposal for a NSW Ageing
and Disability Commissioner (Roth, 2019). Existing agencies responsible for
safeguarding are the Department of Health, other agencies with a remit for regulating
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residential care, and the National Disability Insurance Scheme (NDIS) Quality and
Safeguards Commission who are tasked with improving the quality and safety of
NDIS supports and services. In addition, New South Wales has a national disability
abuse and neglect hotline.
Public agencies which provide safeguarding services/input include the:
•

NSW police service

•

NSW elder abuse helpline and resource unit

•

Public Guardian- a statutory officer who can be appointed to make important
health and lifestyle decisions on behalf of a person who has a decisionmaking disability)

•

NSW Trustee and Guardian- the Trustee and Guardian is a statutory officer
who can be appointed to provide direct financial services for a person who
has a decision-making disability

•

NSW Civil and Administrative Tribunal - determines applications about adults
who are incapable of making their own decisions and who may require a
legally appointed substitute decision maker

•

NSW Ombudsman - the Ombudsman is a statutory officer that can investigate
complaints about agencies delivering public services, including services for
people with disabilities. “Reportable incidents” involving people with
disabilities who live in supported group accommodation must be reported to
the Ombudsman
(Roth, 2019)
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The New South Wales Law Reform Commission (2018) also recommended the
extension of the Public Advocate’s role to investigations when there was no other
agency to lead on the investigation. The recommendations in this report were also
strongly supported by the Ombudsman New South Wales (2018) to establish the
Public Advocate as an independent office to investigate abuse and neglect of adults
who need decision-making assistances. This role should include powers to:
•

Apply for and execute a search warrant if needed

•

Intervene in court or New South Wales Civil and Administrative Tribunal
(NCAT) proceedings in certain cases

•

Require people and organisations to provide documents, answer questions,
and attend compulsory conferences
(Ombudsman New South Wales, 2018:2)

Other recommendations from this report include a legislative provision enabling
agencies which have a safeguarding remit to share information on promoting the
safety of the adult as well as enhancing opportunities for vulnerable adults to avail of
supported decision-making.
In New South Wales, a new interagency elder abuse policy was published in 2018.
Its vision focuses on:
‘People in NSW experience the benefits of living longer and enjoy
opportunities to participate in, contribute to and be included in their
communities.’
(New South Wales Government, 2018b:6)
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Four targets were articulated:
1. Prevention and early detection: Focused on understanding and changing
the circumstances that make abuse possible.
2. Support: Providing the funding and support services, for example, NSW elder
abuse helpline and resource unit, health, justice and specialist services.
3. Intervention and protection: Designing and using good practice approaches
to respond appropriately to elder abuse.
4. Collective action: Working in a multi-disciplinary way in day to day work and
in systematic responses to elder abuse to get better results for the individual
and the community.
(New South Wales Government, 2018b:7)

Six principles underpin the policy:
1. Safety: All NSW citizens have a reasonable expectation to live in safety;
ensuring safety is paramount. Sometimes this means sharing information
without consent.
2. Empower: Older people at risk of or experiencing abuse should be equipped
with the support and information they need to make a fully informed decision
about how to respond.
3. Respect: Where older people are able to make their own informed decisions
about responses, they should do so.
4. Respond: Older people experiencing abuse should be supported and offered
access to services. Criminal abuse should be treated as a crime.
5. Separate: Where the abuser has complex needs, ensure the response for the
abuser is separated from the response for the victim.
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6. Collaborate: Work with other service providers to coordinate responses and
minimise the burden on the victim.
(New South Wales Government, 2018b:8)
Central to the inter-agency policy is the facilitation of new protocols in agencies
which provide services to older people. These include education and training on
elder abuse, assessing the individual (including when to take emergency measures),
care plan approaches, keeping accurate records and referral pathways. A
fundamental aim of the local organisational policy is managing inter-agency protocol
collaboration with seamless support services for safeguarding. The policy also
recognises that perpetrators need support, but states that the needs of the older
person take primacy. Reporting a crime to police is advised. The policy states the
training and education on elder abuse should include information that failing to report
a serious indictable offence (punishable by five years or more) can mean
prosecution of the person who fails to report under section 316 of the Crimes Act
1900. In addition, it is recognised that communities need to be aware of abuse, to
promote rights and recognise situations where maltreatment can occur. The New
South Wales Elder Abuse Helpline and Resource Unit is funded by NSW
government and provides information and advice for older people, families and the
public as well as providing resources for family which includes an educational toolkit
(Figure 19).
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Figure 19: Responding to Elder Abuse (New South Wales Elder Abuse Helpline
and Resource Unit, 2016:55)
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A NSW Legislative Council General Purpose Standing Committee No. 2 was
established in 2015 and commenced a Parliamentary Inquiry into elder abuse. A
number of recommendations were made. These were:
1. The NSW Government embrace a comprehensive approach to elder
abuse including: a rights-based framework to empower older people.
2. The NSW Government embrace a comprehensive approach to elder
abuse including: an active commitment to building the evidence
base for policy
3. The NSW Government make a significant new investment of
resources in the prevention of elder abuse
4. The NSW Steering Committee on the Prevention of Abuse of Older
People meet at least quarterly
5. Undertake a review of the NSW Interagency Policy on Preventing
and Responding to Abuse of Older People
6. Development and funding of a comprehensive elder abuse training
plan
7. Expanding the role of the NSW Elder Abuse Helpline and Resource
Unit
8. Amend the Powers of Attorney Act 2003 (NSW)
9. Liaise with the Law Society NSW on professional development
10. NSW Elder Abuse Helpline and Resource Unit to train financial
institutions
11. Establish Vulnerable Community Support Officer positions in each
Police regional area command
12. Establish an NSW Public Advocate with investigative powers
(New South Wales Government, 2018a:4-7)

By 2017, many of these objectives were achieved or were on track or under
consideration (NSW Government, 2018a). Other initiatives to combat abuse
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(specifically elder abuse) are focused on education on screening and referral
pathways as well as the implementation of health justice partnerships to co-ordinate
services for safeguarding adult responses (Ries & Mansfield, 2018; Boersig & Illidge,
2018; Castles, 2018; Chesterman, 2019a).
Closely linked to the responsibility of the legal profession is the work within banks in
Australia which are currently revising their Protecting Vulnerable Customers from
Potential Financial Abuse guidelines. Moreover, the development of a new voluntary
Banking Code of Practice recommends member banks of the Australian Banking
Association to have an increased role in protecting vulnerable customers
(Chesterman, 2019a).

9.1.3.5 Victoria
In 2015, two reports by the Victorian Ombudsman highlighted the inadequacy of
investigating and reporting allegations of abuse for Australian adults. Examining the
practices of the Department of Health and Human Services, the Senior Practitioner,
the Disability Services Commissioner, the Office of the Public Advocate, and
community visitors in Victoria, it was noted that despite good practices, general
governance in safeguarding was fragmented, inadequate and confusing with
systemic challenges in reporting and responding to abuse. Recommendations
included increased advocacy services for people with a disability as well as an
independent body to oversee mandatory reporting of abuse.
In 2018, the Victorian State government published their human rights-based
disability and abuse prevention strategy ‘Dignity, respect and safer services’. This
strategy stated a zero tolerance for abuse which is underpinned by a proactive and
sustained intervention in prevention and identification of abuse. Abuse was classified
as:
•

Financial abuse

•

Emotional abuse

•

Physical abuse

•

Sexual abuse

•

Neglect
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In the strategy, projects are framed around three targets: individuals, providers and
sectors, with a focus on building up individual and family capacity to understand
rights and be empowered to speak up. The strategy is presented in Figure 20.

Figure 20: Disability Abuse Prevention Strategy Overview (Victoria State
Government, 2018: 7)

The National Disability Insurance Scheme is a reform project to change the way
disability services are funded and accessed and will fundamentally alter the Victorian
Government’s role as a regulator, funder and provider of disability services.
In response to findings of the Royal Commission into Family Violence, five health
areas are currently trialling an integrated model of care to strengthen community
Victorian health services response to elder abuse. This integrated model is clientcentred and family-orientated and has four components:
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1. Workforce training on responding to elder abuse
2. Liaison officer to provide specialist clinical advice and consultancy regarding
complex discharge decisions
3. Counselling and mediation services (including financial counselling) to prevent
escalation to legal actions
4. Elder abuse prevention network- a local prevention network in each of the trial
areas comprised of membership from agencies and community groups to
collaboratively address elder abuse.
(Victoria State Government, 2019a)

This integrated model of care is based on a least restrictive, client-centred and
family-inclusive framework.
In 2018, the Commissioner for Senior Victorians was appointed as Ambassador for
Elder Abuse Prevention. This encompasses raising awareness about the prevention
of elder abuse and to provide information on prevention and protective measures
such as powers of attorney. Another initiative has been the development of multidisciplinary and multi-sector training on elder abuse to inform professionals how to
recognise it and respond to it as well as supporting the development or review of
elder abuse protocols between agencies (see https://www2.health.vic.gov.au/ageingand-aged-care/wellbeing-and-participation/preventing-elder-abuse/elder-abuseprevention-and-response).
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9.1.3.6 Western Australia
In Western Australia, the Alliance for the Prevention of Elder Abuse: Western
Australia, (2017), which has a wide sectoral membership, provides guidance on the
management of elder abuse cases. Case management is underpinned by five steps:
1. Identify abuse is taking place
2. Provide emotional support
3. Assess risk and plan safety (emergency, urgent and non-urgent)
4. Refer with reference to level of risk
5. Document.
This is demonstrated in Figure 21.

Figure 21: A Five Step Approach to Responding to Elder Abuse (Blundell,
2017:10)
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Key concepts in the guidelines are the assessment of decision-making capacity,
ensuring privacy and confidentiality, a duty of care to the adult, assessment if actions
constitute criminal offences, as well as compulsory reporting in residential care
(Alliance for the Prevention of Elder Abuse: Western Australia, 2017). The policy
recognises the special needs in safeguarding with vulnerable populations such as
Aboriginal people, Torres Strait people, care leavers, culturally and linguistically
diverse communities, LGBTIQS+ or older people in remote areas. This focus on
accommodating a diverse community of adults at risk is not uncommon in the
literature (Dean, 2019). In addition, careful approaches benefit people who have
disabilities, mental health issues or those who are cognitively impaired.

The guidelines identify principles of intervention which delineate processes when
there is no consent by the adult as detailed in Figure 22.
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Figure 22: Principles of Intervention (Blundell, 2017:11)
The Office of the Public Advocate (2019) webpage also gives the public a description
of the role of the Public Advocate and the Tribunal for Guardianship.

9.1.3.7 National Quality and Safeguarding Framework
In 2016, the Australian government produced the National Quality and Safeguarding
Framework to ensure safeguarding and high quality and supports are available for
people with disabilities on a national level. The National Disability Insurance Scheme
(NDIS)51 is a major reform in funding services for people with permanent and

51

Administered by the National Disability Insurance Agency
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significant disabilities and is considered to increase economic participation, enable
savings due to early interventions, and potentially increase productivity in the
disability system (Chesterman, 2019b). Countrywide roll out of the scheme
commenced in 2016. Recognising that the introduction of the new scheme may have
potential risks, a National Disability Insurance Scheme Quality and Safeguarding
Framework was deemed necessary to ensure capability, ensure rights and facilitate
the intended benefits (Australian Government, 2016). Framework objectives are
underpinned by a rights-based approach and are targeted to:
•

Uphold the rights of people with disabilities, including their rights as
consumers

•

Facilitate informed decision-making by people with disabilities

•

Be effective in achieving person-centred outcomes for people with
disabilities in ways that support and reflect their preferences and
expectations

•

Be safe and fit for purpose

•

Allow participants to live free from abuse, violence, neglect and exploitation

•

Enable effective monitoring and responses to emerging issues as the NDIS
develops
(Australian Government, 2016:11).

Five framework principles are identified as underpinning service delivery:
•

Having a human rights base

•

The presumption of capacity to exercise choice and control

•

National consistency of service

•

Proportionality and risk responsiveness (at individual level and at risk
based on type of support level) of service delivery

•

Efficiency and effectiveness of service

The NDIS provides a regulatory system which has a NDIS complaints
Commissioner, whose responsibility is to receive and support complaints about
providers of NDIS funded services and investigate serious incident reports. Noncompliance with provider standards will be forwarded to the NDIS registrar, any
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serious incidences related to unauthorised or inappropriate restrictive practices,
unmet behaviours support needs to the senior practitioner and other agencies as
relevant (Police, consumer affairs, other regulatory bodies). The NDIS registrar will
have a remit in registering providers of care and managing the standards,
accreditation schemes and compliance, leading on the NDIS worker screening
systems and monitoring effectiveness. The senior practitioner is tasked with
supervising behaviour support practitioners, providing advice, receiving and
reviewing provider reports on restrictive practices, and following up on concerns
related to unmet behaviour support needs as well as escalating concerns when
needed to the NDIS registrar. The NDIS risk-based worker screening will contribute
to reducing the risk of unsafe works and will provide a standardised approach with
the registrar leading on design, policy, management and overall operation of units
within the states and territories (Australian Government, 2016). The Quality and
Safeguarding Framework is presented in Figure 23 and the regulatory functions are
presented in Figure 24.
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Figure 23: NDIS Quality and Safeguarding Framework (Australian Government,
2016:15-16)
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Figure 24: Regulatory Functions of the NDIS (Australian Government, 2016:18)
Following on from this, the National Quality and Safeguards Commission was
established in 2018 as the independent agency to regulate NDIS providers, provide
national consistency, promote safety and quality services, resolve problems and
identify areas for improvement. Its responsibility lies in:
•

Responding to concerns, complaints and reportable incidents, including
abuse and neglect of NDIS participants

•

Promoting the NDIS principles of choice and control, and working to
empower participants to exercise their rights to access quality services as
informed, protected consumers

•

Requiring NDIS providers to uphold participants' rights to be free from harm

•

Registering and regulating NDIS providers and oversees the new NDIS
Code of Conduct and NDIS Practice Standards

•

Providing guidance and best practice information to NDIS providers on how
to comply with their registration responsibilities
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•

Monitoring compliance against the NDIS Code of Conduct and NDIS
Practice Standards, including undertaking investigations and taking
enforcement action

•

Monitoring the use of restrictive practices within the NDIS with the aim of
reducing and eliminating such practices

•

Working in collaboration with states and territories to design and implement
nationally consistent NDIS worker screening

•

Focusing on education, capacity building and development for people with
disability, NDIS providers and workers

•

Facilitating information sharing with the National Disability Insurance
Agency (NDIA), state and territory authorities and other Commonwealth
regulatory bodies.
(NDIS Quality and Safeguards Commission, n.d.)

The NDIA is an independent statutory agency. Both the NDIS Quality and
Safeguards Commission and the NDIA are separate bodies but their roles
complement each other. The NDIA is responsible for implementing the National
Disability Insurance Scheme (NDIS). It achieves this by providing individualised
plans for people with disabilities, coordinating service bookings, payments and
access to plans for providers. The NDIA also identify and investigate allegations of
fraud within the administration of the NDIS.
In addition to the provisions described in previous sections (Public Advocate, Office
of Public Guardian), Victoria has a Disability Services Commissioner who works with
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people to resolve complaints about disability service providers. The complaints must
be either:
•

Provided before 1 July 2019, and related to the
o NDIS
o Local Area Coordinators

•

Provided after 1 July 2019, and are related to
o Funded or contracted by the Department of Health and Human
Services
o In-kind support
o Funded by the Transport Accident Commission

For participants in the NDIS, the complaint reverts to the NDIS complaint service. In
addition to complaints, the Commissioner has a remit in training, community
awareness, oversight in critical incidents, death and matters of abuse and neglect
(referred by the Community Visitors Board) and can initiate investigation. The
Commissioner also have inspection powers and can:
•

Make enquiries and undertake investigations

•

Obtain access to relevant documents and things to examine, copy, and
remove them

•

See and interview a person with disability, their relatives or support
persons

•

Require the service provider and its employees and volunteers involved in
providing services to answer questions
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9.2

LEGISLATION

It has been noted that there is no dedicated1 legislation at federal level or within its
eight states and territories, for adult safeguarding (Donnelly et al., 2017; HIQA &
MHC, 2018a). The Australian Law Reform Commission (2017b) explains the
absence of federal law:
“in part this is because the Commonwealth’s powers to legislate are limited,
and do not extend to areas such as guardianship, powers of attorney, wills
and estates and general criminal law.”
However, they also state:
‘Adult safeguarding laws should be enacted in each state and territory.
These laws should give adult safeguarding agencies the role of
safeguarding and supporting ‘at-risk adults’’
(Australian Law Reform Commission, 2017b)

9.2.1 Primary Legislation
Although there is no dedicated1 legislation for adult safeguarding at federal level,
there is a number of federal legislative instruments which provide some elements of
safeguarding for adults. These include Aged Care Act 1997 (with amendments), the
Australian Human Rights Commission Act 1986 and the Law Enforcement Act 2002.
The Aged Care Act 1997 provides for making quality standards in federally funded
services providing service accreditation. It does not regulate service providers that
do not receive government funds. The Act also requires services to ensure the
protection of older people receiving care. The Aged Care Act 1997 provides for an
“Aged Care Complaints Scheme”. However, responding to complaints tends towards
mediation instead of sanctions and enforcement, and is not human rights centred
(Donnelly et al., 2017; Lacey, 2014). Given that the Scheme is managed by the
same Department managing the Act, Donnelly et al. (2017) view its independence as
being compromised, and note that some view the Scheme as inadequate for
protecting the human rights of residents in service provider facilities. The Act led to
the development of a number of related policies and practices at state level, but
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these were diverse and the approach between states was fragmented (Donnelly et
al., 2017). Lacey (2014) identified a number of weaknesses in how responses to
safeguarding issues were managed by these policies and practices:
•

“all strategies, where they exist, are embedded in policy instruments rather
than binding laws

•

beyond serious cases where the criminal law is engaged (where the police
can intervene), and cases where the victim suffers from mental illness or
mental capacity (where mental health and guardianship legislation can be
engaged), there is a lack of clear statutory mandates for the investigation of
abuse by existing agencies

•

because of the lack of a central, coordinating agency, there is no capacity
for early (and statutorily mandated) interventions in suspected and actual
abuse cases;

•

there is no statutory provision compelling agencies to work collaboratively
and to share information in appropriate cases, which would facilitate early
intervention and prevention strategies and overcome the restrictions of
privacy law

•

criminal provisions have not been reviewed to ensure that elder abuse is
legally prohibited and susceptible to criminal prosecution;

•

different definitions of elder abuse used throughout the country could inhibit
the benefits gained through data collection and the capacity to identify
accurate incidence rates across Australia; and,

•

some state policies, in focusing very distinctly on elder abuse as abuse
within a relationship of trust may be too narrowly framed to operate as
comprehensive strategies for safeguarding older persons against all types
of abuse (including, for example, scamming, abuse by a stranger),
particularly with respect to the framing of criminal provisions and education
programs.”
(Lacey, 2014)
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The issues highlighted here may have played a role in the genesis of the abuse
cases described in Section 9.1.1 which led to the Australian Government
establishing the Royal Commission into Aged Care Quality and Safety in 2018.
Reporting of abuse in Australia is a hybrid of mandatory and permissive reporting
(LRC, 2019a). Reporting of abuse in residential care is mandatory but outside
residential care, permissive after the introduction of an amendment by the Aged
Care Amendment (Security and Protection) Act 2007. However, there is discretion
regarding resident to resident aggression when the perpetrator has been judged as
lacking capacity. In terms of investigation, the police are responsible for any acts of
crime while the Department of Health and Ageing are responsible for compliance
with the provisions in the Aged Care Act 1997.
Where the research team has categorised individual states as having dedicated 1
adult safeguarding legislation that has been presented below. All states have
guardianship legislation; however, there is a significant overlap in focus, function and
orders. In this context, guardianship legislation is presented in detail in some states
as examples, while noted in others due to the overlap.

9.2.1.1 Victoria
Victoria is considered to have the most comprehensive legislative approach to
safeguarding (HIQA & MHC, 2018a) with the following legal instruments:
•

Mental Health Act 2014

•

Charter of Human Rights and Responsibilities Act 2006

•

Family Violence Protection Act 2008

•

Guardianship and Administration Act 1986

•

Human Rights Act 2004

•

Personal Safety Intervention Order Act 2010

•

Powers of Attorney Act 2014

In Victoria, there are a number of guardianship laws but the most important is the
Guardianship and Administration Act 1986 which was established during a period
when adults with intellectual disability were moving from institutions to the
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community (Victorian Law Reform Commission, 2011). This Act created the Victorian
Public Advocate who is responsible for the safeguarding of people with disabilities.
The Victorian Office of the Public Advocate is an independent statutory authority. Its
functions are:
•

Promoting, facilitating and encouraging the provision, development and coordination of services and facilities provided by government, community
and voluntary organisations for people with disability

•

Supporting the establishment of organisations that will provide advocacy
programs, community education projects, and promote family and
community responsibility for guardianship for people with disability

•

Arranging, co-ordinating and promoting informed public awareness and
understanding of the Act and any other legislation dealing with or affecting
people with disability

•

Investigating, reporting and making recommendations to the minister on
any aspect of the operation of this Act referred to the Public Advocate by
the minister
(Office of the Public Advocate, n.d. b)

The powers and duties of the Public Advocate are outlined in Section 16 and involve:
•

Acting as guardian or alternative guardian when appointed by the Victorian
Civil and Administrative Tribunal (VCAT)52

•

Making applications to VCAT for a guardian or administrator to be
appointed, or for an existing order to be reheard or reassessed

•

Submitting a report to VCAT on any matter VCAT refers to the Public
Advocate

52

VCAT is a tribunal that hears and decides civil and administrative legal cases in

the State of Victoria, Australia. It was established under the Victorian Civil and
Administrative Tribunal Act (1998).
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•

Seeking assistance for a person with disability from any department,
institution, welfare organisation or service provider

•

Making representations on behalf of, or acting for, a person with disability

•

Giving advice on any aspect of the Act

•

Investigating complaints or allegations of abuse or exploitation of people
with disability, or any need for, or inappropriate use of, guardianship

•

Requiring a person or organisation to provide the Public Advocate with
information as part of an investigation

•

Providing information for proposed guardians

•

Assisting VCAT in proceedings under the Equal Opportunity Act 2010
concerning any people with disability

•

Making recommendations to VCAT about consent to special medical
procedures and other medical and dental treatment matters

Under the 1986 Guardianship and Administration Act, both guardians and
administrators can be appointed and are expected to foster the adult’s potential for
independence and to take account of the person’s wishes when making decisions.
Guardianship orders are usually for a period of twelve months while administration
orders are for three years.
Guardian: is a person appointed by the VCAT under the Act, to make personal and
lifestyle decisions for an adult unable to do so independently. Powers are only given
to the extent necessary to safeguard the rights and interests of the person. A limited
guardian is given powers in particular areas only while a plenary guardian has
powers that a parent has in relation to a child.
Administrator: is a person appointed by VCAT (under the Act) to make financial
and legal decisions for an adult unable to do so. Powers are normally not limited but
may include collecting and investing income, managing property and financial affairs
in general and conducting litigation.
Enduring guardian: can be appointed by the individual him/herself and can make
personal and lifestyle decisions when the individual is no longer able to do so
independently (Victorian Law Reform Commission, 2011).
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Donnelly et al. (2017) observe that the Victorian Civil and Administrative Tribunal can
appoint a guardian, which may be the Public Advocate, for people over 18 years who
are unable to make ‘their own reasoned decision’.
Any adult may apply for guardianship for an adult who:
•

Has a disability

•

Is unable to make reasonable decisions because of the disability

•

Is in need of a guardian or administrator
(Victorian Law Reform Commission, 2011)

VCAT must determine, through a hearing, the least restrictive action to meet the
adult’s needs, the wishes of the adult and their family and the potential to preserve
existing family relationships (Victorian Law Reform Commission, 2011). It has been
observed that the Public Advocate’s remit is wider than other jurisdictions and
includes involvement in community-based responses, such as the Community
Visitors programme (Carney & Beaupert, 2013).
The Community Visitors programme, which is in every state except for Western
Australia and Tasmania, involves volunteers who have legislative authority to visit
state disability accommodation services, supported residential services and mental
health facilities. These Community Visitors undertake unannounced visits and raise
issues with management of the service and the Department of Health and Human
Services. In cases of abuse or neglect, Community Visitors notify the Public
Advocate (Office of the Public Advocate, n.d.a). Recognising the advantages of such
a programme, a recent report has recommended that the Community Visitors
programme be aligned to the wider adult protection paradigm which includes mental
health settings and other facilities (Westwood Spice, 2018).
Following a review of the 1986 Guardianship and Administration Act, a new
Guardianship and Administration Act was passed in 2019 and came into effect in
March 2020. The Act (Section 7) takes a human rights approach which follows the
principles of the Convention on the Rights of Persons with Disabilities (UN, 2006a).
The assessment of decision-making capacity takes a functional approach and
capacity is presumed unless proven otherwise. Cognisance is given to the fact there
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may be decision-making capacity in some areas but not others and capacity can
fluctuate. Additionally, decisions cannot be made about capacity based on the adult’s
appearance nor can a decision be rendered null if it is considered an unwise
decision. People who require decision-making support must be, as far as practicable,
supported to participate in making decisions and their will and preference taken into
account and powers and functions must be facilitated in the least restrictive way. The
Office of the Public Advocate is retained and its functions are:
(a) To promote the human rights of persons with a disability and the development
of the ability of such persons to act independently
(b) To protect persons with a disability from abuse, neglect and exploitation
(c) To undertake advocacy for persons with a disability on a systemic or
individual basis
(d) To manage and coordinate programs that promote the human rights of
persons with a disability
(e) To encourage the development and operation of programs, services and
facilities for persons with a disability that –
(i) involve and engage persons with a disability in the provision of these
services; and
(ii) develop the ability of persons with a disability to act independently; and
(iii) promote accessibility of services for persons with a disability; and
(iv) minimise restrictions on the human rights of persons with a disability
(f) To promote and facilitate informed public awareness and understanding by
disseminating information about –
(i) the provisions of this Act and other legislation dealing with or affecting
persons with a disability or persons who may not have decision-making
capacity; and
(ii) the role of VCAT and the Public Advocate; and
(iii) services provided to persons with a disability
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(g) To investigate, report and make recommendations to the Minister in relation to
–
(i) any aspect of the operation of the Guardianship and Administration Act
2019; and
(ii) any function conferred on the Public Advocate by or under this or any
other Act
(h) Any other function conferred on the Public Advocate by or under this or any
other Act
(Guardianship and Administration Act, 2019)

Similar to the provisions within the 1986 Guardianship and Administration Act, the
Public Advocate can be appointed by the VCAT as the guardian of an adult or can
make an application for the appointment, of a supportive guardian, administrator or
supportive administrator as well as the rehearing or reassessment of particular
associated orders.
9.2.1.1.1 Orders Provided for in the Guardianship and Administration Act 2019
The 2019 Act provides for similar orders to the 1996 Act. There is also a provision for
administration orders for missing persons over 18 years of age. Urgent orders can
be granted in cases of abuse, exploitation or neglect of the adult or self-neglect.
These emergency orders last 21 days and may only be renewed on one occasion. A
full VCAT hearing is required within 42 days.
Guardianship Order: Apply to VCAT for adults (over 18 years) with a disability or
under 18 years to come into effect on turning 18 years. Enables a role of advocacy
and representation and guardians can seek the advice of VCAT on any matters
relating to the role. The order must state the personal matters and any restrictions in
relation to which the guardian has power and if VCAT confers powers to undertake
legal proceeding under Section 40. Guardianship orders do not revoke wills or
existing enduring power of attorneys. Nor do they allow a proxy vote in elections,
consent to marriage/sexual relationship or decisions on care of the adult’s child, be
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involved in surrogacy, making/discharge of substitute parentage, manage the
person’s estate or consent to an unlawful act.
Administration Order: Apply to VCAT for adults (over 18 years) with a disability or
under 18 years to come into effect on turning 18 years. Facilitates an administration
order if the person has property in Victoria but does not live there. It must state the
financial matters to which the administrator has power as well as restrictions. An
administrative order includes (if stated) the power to make gifts (in accordance with
section 47) and the power to make investments (in accordance with section 48) as
well as the power to open a will.
Supportive guardianship or supportive administration order: These are given
when the person has some capacity but needs assistance in decision-making. This
includes accessing and collecting information, communicating information about the
supported person to others, communicating decisions made by the supported adult
and taking action to affect decisions. Apply to VCAT for adults (over 18 years) with a
disability or under 18 years to come into effect on turning 18 years. The scope of
assistance is specified, similar to the guardianship and supportive orders above. A
supportive order is made only if the person consents to the order and if the person is
given practical and appropriate help, the person will have decision-making capacity.
Supportive orders are not eligible for renumeration for the person supporting the
adult and cease to be in effect if there are subsequent guardianship or administration
orders pertaining to the adult.
(Guardianship and Administration Act, 2019)

Donnelly et al. (2017) note that Victorian police powers are increased under the
Family Violence Protection Act 2008. Family violence is constituted in the Act as:
‘…physical, sexual, emotional, economical abusive behaviour, threatening
and coercive behaviour and other ways of controlling or dominating a
family member and causes family member to fear for their safety and
wellbeing or that of another person’
(Donnelly et al., 2017:73)
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Police who attend a family violence incident can:
•

Arrest a person for a criminal offence (though this will not initiate the
intervention order process)

•

Issue a family safety violence notice

•

Apply to the Magistrates’ Court for the registrar to issue a summons
requiring the respondent to attend at court or a summons and for the afterhours magistrate to make an interim intervention order or a warrant
(Judicial College Victoria, 2019)

9.2.1.1.2 Powers of Attorney in Victoria
In a review of the Guardianship and Administration Act 1986, Donnelly et al. (2017)
note that improved safeguarding measures were incorporated into the Powers of
Attorney Act 2014 to reduce the potential of abuse within enduring powers of
attorney. These include offences related to dishonesty related to obtaining or using
an enduring power of attorney, an explicit duty to act honestly and in good faith, the
principle of the person having capacity unless proven otherwise, decision-making
made based on the principle of least restrictive alternative, effecting the adult’s
wishes and maximising their participation, promoting well-being, widening the
powers of the VCAT, prohibiting conflict of interest transactions (unless sanctioned
by VCAT or other conditions related to enduring power of attorney legislation),
additional requirements for creating or revoking enduring power of attorney and
having the role of the supportive power of attorney. This was further advanced in the
revised 2019 Guardianship and Administration Act as described above.
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9.2.1.2 South Australia
9.2.1.2.1 Ageing and Adult Safeguarding Act 1995 (amended 2018)
In South Australia, the Ageing and Adult Safeguarding Act provides for the
establishment of the Office for Ageing Well which safeguards the:
‘…rights of ageing persons and other vulnerable adults, to provide for the
establishment of the Adult Safeguarding Unit, to prevent abuse of ageing
people and other vulnerable adults, and for other purposes.’
(Ageing and Adult Safeguarding Act 1995: Section 1)

A vulnerable adult is:
‘…an adult person who, by reason of age, ill health, disability, social
isolation, dependence on others or other disadvantage, is vulnerable to
abuse.’
(Ageing and Adult Safeguarding Act 1995: Section 3)

Abuse of a vulnerable adult is:
(a) Physical, sexual, emotional or psychological abuse of the vulnerable adult;
and
(b) Financial abuse or exploitation of the vulnerable adult; and neglect of the
vulnerable adult; and
(c) Abuse, exploitation or neglect consisting of a person's omission to act in
circumstances where the person owes a duty of care to the vulnerable adult;
and
(d) The abuse or exploitation of a position of trust or authority existing between
the vulnerable adult and another person; and
(e) A denial, without reasonable excuse, of the basic rights of the vulnerable
adult; and
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(f) Any other act or omission of a kind declared by the regulations to be included
in the ambit of this section
(g) But does not include an act or omission of a kind declared by the regulations
to be excluded from the ambit of this section.
(Ageing and Adult Safeguarding Act 1995: Section 4)

Similar to Irish capacity legislation, within the Ageing and Adult Safeguarding Act
1995, decision-making capacity is assumed unless otherwise proven and a
functional approach is taken to capacity assessment.
The Office of Ageing Well is led by the Director of the Office for Ageing Well who
must prepare an annual report for the Minister. The Office is responsible for advising
on ageing policy and programmes, stakeholders consultation, monitoring the impact
of policy, practice and legislation, research and other issues related to ageing.
The objectives are:
(a) Supporting South Australians of all ages to age well, unencumbered by
stigma and discrimination
(b) Achieving proper integration of ageing persons within the community thus
ensuring that the skills and experience of the ageing are not lost to the
community through social alienation
(c) Creating social structures in which ageing persons are able to realise their full
potential as individuals and as members of the community
(d) Creating a social ethos in which ageing persons are accorded the dignity,
appreciation and respect that properly belong to them
(e) Ensuring that the multicultural nature of the community is reflected in the
planning and implementation of programs and services relevant to ageing
persons
(f) Achieving a proper understanding within the community of the problems
affecting ageing persons and other vulnerable adults and ameliorating those
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problems so far as it is practicable to do so by modification of social structures
and attitudes
(Ageing and Adult Safeguarding Act 1995: Section 8)

Part 3 of the Act established the Adult Safeguarding Unit which functions to promote
vulnerable adults’ rights, promote participation of vulnerable adults in decisionmaking, receive, assess and investigate reports of suspected abuse. The Unit is also
tasked with co-ordinating responses and referring to other agencies (i.e. police) as
well as collecting data, advising the Minister and publishing reports. Authorised
officers in the Adult Safeguarding Unit can:
(a) “Enter and remain on any premises, place, vehicle or vessel (and for that
purpose require a vehicle or vessel to stop);
(b) Inspect any premises, place, vehicle or vessel;
(c) Use reasonable force to break into or open any part of, or anything in or on,
any premises, place, vehicle or vessel;
(d) Require any person (whether on particular premises or otherwise) who has
possession of books of account or any other records relevant to a vulnerable
adult to produce those books of account or records for inspection;
(e) Examine, copy or take extracts from such books of account or records;
(f) Remove and retain such books of account or records for so long as is
reasonably necessary for the purpose of making a copy of the book of
account or record;
(g) Take photographs, films, audio, video or other recordings;
(h) Require any person who is in a position to provide information relating to a
vulnerable adult to answer any question put by the authorised officer on that
subject;
(i) Require any such person to state their full name, address and date of birth;
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(j) Give such directions as may be reasonably required in connection with the
exercise of a power conferred by a preceding paragraph or otherwise for a
purpose related to the administration, operation or enforcement of this Act.”
(Ageing and Adult Safeguarding Act 1995: Section 19)

Force to enter a premises can only be used if a magistrate issues a warrant or if:
(i) “Entry to the premises, place, vehicle or vessel has been refused or cannot be
gained; and
(ii) The authorised officer believes on reasonable grounds that the delay that
would ensue as a result of applying for a warrant would significantly increase
the risk of harm, or further harm, being caused to a vulnerable adult; and
(iii) The Director has approved the use of force to enter the premises, place,
vehicle or vessel.“
(Ageing and Adult Safeguarding Act 1995: Section 19)
The Act allows for permissive reporting. Reports are required to be assessed by the
Director of the Adult Safeguarding Unit. After assessment an investigation may take
place and the Director is mandated to refer to the appropriate agency if deemed
necessary. The Director may require reports or answers for questions from other
agencies, and the agency/individual may not refuse to comply with this request. If a
cause for concern is observed, this can result in a complaint to a professional body,
the Ombudsman, the Health and Community Services Complaints Commissioner or
other relevant agencies. Consent of the adult is required unless:
(a) “…
(i) The vulnerable adult's life or physical safety is at immediate risk; or
(ii) The risk of abuse to which the report relates consists of an
allegation that a serious criminal offence has been, or is likely to be,
committed against the vulnerable person; or
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(iii) The vulnerable adult has impaired decision-making capacity in
respect of a decision to consent to action of the relevant kind being
taken; or
(iv) The Adult Safeguarding Unit has not, after reasonable inquiries,
been able to contact the vulnerable adult; or
(v) In any other circumstances declared by the regulations to be
included in the ambit of this paragraph; and
(b) The Director approves the taking of the action”
(Ageing and Adult Safeguarding Act 1995: Section 24(4))

To assist the functioning of the Director, and after careful deliberation of necessity,
an application to the Courts may be made for:
(a) An order authorising or requiring an examination or assessment of a
specified kind of the vulnerable adult
(b) An order requiring a specified person to do a specified thing, or to refrain
from doing a specified thing, in respect of the vulnerable adult
(c) An order authorising the Adult Safeguarding Unit, the Director or an
authorised officer to take specified action where the vulnerable adult has
refused to consent to the taking of that action
(d) Such other orders as may be necessary or appropriate to enable the
functions conferred on the Adult Safeguarding Unit under this Act to be
performed in respect of the vulnerable adult
(e) Such consequential or ancillary orders as the Court thinks fit
(Ageing and Adult Safeguarding Act 1995: Section 33(1))

9.2.1.2.2 Guardianship and Administration Act 1993
The Guardianship and Administration Act 1993 enables protection for adults who
have decision-making capacity challenges and has safeguarding provisions. The
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South Australian Civil and Administrative Tribunal can make certain orders to protect
vulnerable adults. Under the Act, incapacity is defined as:
‘…the inability of a person to look after his or her own health, safety or
welfare or to manage his or her own affairs, as a result of—
a. any damage to, or any illness, disorder, imperfect or delayed
development, impairment or deterioration, of the brain or mind; or
b. any physical illness or condition that renders the person unable to
communicate his or her intentions or wishes in any manner whatsoever;
The Guardianship and Administration Act 1993 provides that a decision-maker must
elicit
•

what the wishes of the person would have been if he or she was not
mentally incapacitated (where this can be determined)

•

The present wishes of the person, (if these can be determined)

•

Whether or not existing informal arrangements for the treatment and care
of the person are adequate, and should not be disturbed

•

Which decision or order would be the least restrictive of the person’s rights
and personal autonomy, whilst still ensuring his or her proper care and
protection
(Guardianship and Administration Act 1993: Section 5)

There are two orders provided for under the Act and adults who have been granted
these orders are called protected persons:
Guardianship Order: When the individual with incapacity has not appointed a
substitute decision-maker under an Advance Care Directive, the Tribunal can
appoint a guardian to make accommodation, lifestyle, healthcare and medical
decisions for the person. If there is no suitable person to act as guardian (i.e. family
or friend), the Public Advocate may be appointed guardian.
Administration Order: For people who do not demonstrate decision-making capacity
and do not have an Enduring Power of Attorney in place, the Tribunal may appoint
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an administrator to manage the financial, property and legal affairs. The
administrator may be a family member, a friend, solicitor, the Public Trustee or a
private trustee company.

9.2.1.3 New South Wales
9.2.1.3.1 New South Wales Guardianship Act 1987
New South Wales has a Guardianship Act 1987 which is similar in provisions to the
Guardianship Act 1995 in South Australia. The principles are:
(a) The welfare and interests of such persons should be given paramount
consideration
(b) The freedom of decision and freedom of action of such persons should be
restricted as little as possible
(c) Such persons should be encouraged, as far as possible, to live a normal life
in the community
(d) The views of such persons in relation to the exercise of those functions
should be taken into consideration
(e) The importance of preserving the family relationships and the cultural and
linguistic environments of such persons should be recognised
(f) Such persons should be encouraged, as far as possible, to be self-reliant in
matters relating to their personal, domestic and financial affairs
(g) Such persons should be protected from neglect, abuse and exploitation
(h) The community should be encouraged to apply and promote these principles
(Guardianship Act 1987)

Guardianship tribunals, established by the Act, can make guardianship orders if:
1. If, after conducting a hearing into any application made to it for a guardianship
order in respect of a person, the Tribunal is satisfied that the person is a person
in need of a guardian, it may make a guardianship order in respect of the person.
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2. In considering whether or not to make a guardianship order in respect of a
person, the Tribunal shall have regard to:
(a) the views (if any) of:
(i)

the person, and

(ii)

the person’s spouse, if any, if the relationship between the person
and the spouse is close and continuing, and

(iii)

the person, if any, who has care of the person,

(b) the importance of preserving the person’s existing family relationships,
(c) the importance of preserving the person’s particular cultural and linguistic
environments, and
(d) the practicability of services being provided to the person without the need
for the making of such an order.
(Guardianship Act 1987)

The Act also established the Public Guardian who functions to undertake particular
guardianship activities:
The Public Guardian shall ensure that information is readily available to
members of the public concerning:
(i)

the provisions of this Act with respect to: (i) the appointment of
guardians, and (ii) the exercise by guardians of their functions as
guardians,

(ii)

the functions of the Public Guardian,

(iii)

the rights of persons under this or any other Act or law in relation
to the exercise by the Public Guardian of those functions, and

(iv)

any practice or procedure followed by the Public Guardian in the
exercise of those functions.
(Guardianship Act 1987)
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In terms of capacity, the New South Wales Government and the Attorney General’s
Department of NSW (2008) published a capacity assessment toolkit to assist
practitioners’ understanding of capacity assessment within a functional approach to
capacity. The focus is to assess for capacity and if this is absent, to engage in
supported decision-making processes. However, in a report from the New South
Wales Law Reform Commission (2018) (NSW LRC), there was a recognition that
additional further compliance was needed to align with the United Nations
Convention on the Rights of Persons with Disabilities (UN, 2006a). In the report,
which reviewed the Guardianship Act 1987, the NSW LRC recommended:
‘...that NSW establish a new independent statutory position known as the
Public Advocate. The role of the Public Advocate would be to advocate for
people in need of decision-making assistance, mediate decision-making
disputes, provide information, advice and assistance about decisionmaking, and investigate cases of potential abuse, neglect and exploitation’
The report (New South Wales Law Reform Commission, 2018) recognised the shift
in thinking from substitute decision-making to supported decision-making
underpinned by will and preference rather than best interests. The NSW LRC
recommend the development of new legislation which would provide a formal
framework for both supported decision-making and substitute decision-making (as a
last resort). This is provisionally entitled the Assisted Decision-Making Act, which
would replace the Guardianship Act and the Enduring Powers of Attorney Act and
would jettison terms such as guardian and guardianship to apply the more neutral
term representative and enduring representative.

9.2.1.4 Queensland
Queensland’s Office of Public Guardian also provides for guardianship under the
Public Guardian Act 2014 and the Guardianship and Administration Act 2000. The
functions and powers are similar as those described in other states in Australia with
the Office of Public Guardian’s charter being focused on:
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•

Make personal, health and legal decisions (not related to property or
finance) if the Public Guardian is their guardian or attorney

•

Investigate allegations of abuse, neglect or exploitation of adults with
impaired decision-making capacity

•

Advocate and mediate on behalf of adults with impaired decision-making
capacity

•

Educate the public on the guardianship and attorney systems

•

Administration of the Community Visitor Program
(Office of Public Guardian, n.d.)

9.2.1.5 Tasmania
Similar to the provisions in other states, Tasmania also has guardianship legislation,
Guardianship and Administration Act 1995. The Public Guardian’s role is to foster
the provision of services and facilities (including advocacy) for people with a
disability and promote their rights. The Public Guardian may be appointed to act as a
guardian or administrator.
(Guardianship and Administration Act 1995)

9.2.1.6 Mental Health legislation
Each jurisdiction in Australia has its own mental health act which seeks to balance
civil liberties with the need to prevent serious harm and provide care, as guided by
the United Nations Principles for the Treatment of Persons with Mental Illness 1991
(the UN Principles)53 and the United Nations Convention on the Rights of Persons
with Disabilities (the CRPD) which entered into force in 2008 (and was ratified by
Australia the same year). However, each has differences and none are fully

53

United Nations Principles for the Treatment of Persons with Mental Illness and for

the Improvement of Mental Health Care (Adopted by General Assembly Resolution
46/119 of 17 December 1991)
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compliant with international law (The Royal Australian and New Zealand College of
Psychiatrists, 2017).
The Royal Australian and New Zealand College of Psychiatrists (2017) describe the
similarities and differences in each of the jurisdictions in great detail; however, here
we take one example, the Victoria Mental Health Act 2014 to give an idea of the
some of the protective provisions they contain. In Victoria, these provisions are set
out in a statement of rights which must be provided to people at key points in their
treatment which identifies their rights during treatment.
These include to:
•

Communicate lawfully

•

Apply to a Mental Health Tribunal at any time for a revocation of a
compulsory treatment order

•

Choose a nominated person

•

Seek a second opinion

•

Make a complaint to the Mental Health Complaints Commissioner

•

Be legally represented and be supported by an advocate carer, family
member or friend at a hearing of the Mental Health Tribunal

•

Seek the assistance of the Independent Mental Health Advocacy (IMHA)
service and community visitors.
(Victoria State Government, 2019b)

9.2.2 Secondary Legislation
There are various pieces of secondary legislation to supplement or amend the
primary legislation for Australia; however, these did not merit inclusion within the
scope of this review as their contents are not specifically relevant to adult
safeguarding or they are not substantially adding to our descriptions of the primary
legislation.

403 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

9.2.3 Standards, Guidance and Policies
9.2.3.1 National Plan to Respond to the Abuse of Older Australians (Elder Abuse) 2019-2023
The purpose of the National Plan to Respond to the Abuse of Older Australians
(Elder Abuse) 2019-2023, which was developed by the Council of Attorneys-General
(2019) is to provide a roadmap to counter elder abuse over the period 2019-2023.
The Australian government and each of the eight state and territorial governments
will undertake research, develop policy and provide improved responses to elder
abuse. The plan identifies ageism as a significant facilitator of elder abuse. While the
plan initially targets government, it will cascade out to services, businesses and
relevant professionals (Council of Attorneys-Generals, 2019). The implementation
and governance of the National Plan is presented under initiatives with five priority
areas identified with and timeframes specified (Figure 25).
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Figure 25: National Plan to Respond to the Abuse of Older Australians (Elder
Abuse) (Council of Attorneys-General, 2019: 10)
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9.3

SECTORAL ROLES AND RESPONSIBILITIES

In some territories, sectoral roles and responsibilities are better delineated than in
others. Here, we describe instances in the Health and Social Care sector and Justice
sector in Australia where sectoral responsibilities have been clearly defined in the
published literature.

9.3.1 Health and social care systems
9.3.1.1 Australian Aged Care Quality Agency
The Australian Aged Care Quality Agency is an independent body at federal level
and was established in 2013 under the Australian Aged Care Quality Agency Act. On
January 2020, this was replaced by the Aged Care Quality and Safety Commission
Act 2018 which established the Aged Care Quality and Safety Commission. The
Commission is underpinned by values of impartiality, being committed to service,
accountability, being respectful and ethical practice. The Commissioner leads the
Commission and has responsibilities as defined below:
(a) To protect and enhance the safety, health, well-being and quality of life of
aged care consumers;
(aa)

the functions conferred on the Commissioner by Part 7A (which deals
with the approval of providers of aged care etc.);

(ab)

the functions conferred on the Commissioner by Part 7B (which deals
with imposing sanctions on approved providers that have not complied,
or are not complying, with the aged care responsibilities);

(ac)

to ensure compliance with:
(i) the aged care responsibilities of approved providers; and
(ii) provisions of this Act and the Aged Care Act;

(b) To promote the provision of quality care and services by:
(i) approved providers of aged care services; and
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(ii) service providers of Commonwealth-funded aged care services;
(c) The consumer engagement functions;
(d) The complaints functions;
(e) The regulatory functions;
(f) The education functions;
(fa) to reconsider and review certain decisions made under this Act;
(g) Such other functions as are conferred on the Commissioner by:
(i) This Act or the rules; or
(ii) The Aged Care Act or the Aged Care Principles; or
(iii) Any other law of the Commonwealth;
(h) If the Commissioner considers it is appropriate to do so in particular
circumstances—to seek and consider clinical advice that is relevant to the
performance of any of the above functions;
(i) To provide, at the request of the Minister, advice to the Minister in relation to
any of the above functions;
(j) To do anything incidental or conducive to the performance of any of the above
functions.
The powers given to the Commissioner include the regulation of residential care
services and other aged care services specified in the Commission rules. The
Commissioner fulfils the regulatory role by undertaking quality reviews and
monitoring in home care services and other services as specified. Monitoring
includes a review of Commonwealth funded services and the Commissioner must
register quality assessors who perform functions or exercise power under the Act.
The Commissioner is also responsible for education of approved providers, aged
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care consumers, Commonwealth funded care providers and the public and must
collect and disseminate information on the functions of the Commission.
The Aged Care Quality and Safety Commission Rules 2018 identifies how the
Commissioner deals with complaints, guides accreditation, monitoring and audit.
Part 8 allows permitted disclosure of information to approved providers or a service
provider of a Commonwealth-funded aged care service if the consumer’s safety,
health or well-being is at risk. The rules also provide for non-compliance and
sanctions which can be imposed by the Commissioner (Aged Care Quality and
Safety Commission Rules 2018).
The Aged Care and Quality Standards are underpinned by eight standards:
1. Consumer dignity and choice
2. Ongoing assessment and planning with customers
3. Personal care and clinical care
4. Services and supports for daily living
5. Organisation’s service environment
6. Feedback and complaints
7. Human resources
8. Organisational governance
(Aged Care Quality and Safety Commission, 2018)

Each standard identifies an outcome, an organisational statement, requirements and
how to demonstrate assessment against the standard. However, Chesterman
(2019b) notes that the Aged Care Quality and Safety Commission is constrained in
their operations to focus on nationally funded service provision in the disability and
aged care fields.
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9.3.2 Justice Sector
9.3.2.1 Role of the Legal Profession
In Australia, despite the legislation provisions, Legal Aid New South Wales (n.d.)
identifies barriers in legal issues in elder abuse. These include:
(a) Older people may not know rights
(b) Older people can be hard to reach or reluctant to talk
(c) Not all lawyers have skills
(d) NSW eligibility can make it hard to access grant if financial abuse is involved.
Strategies are therefore needed to address these barriers, such as increasing
awareness, ensuring access to help and facilitating communication as well as
education for lawyers and a review of eligibility to grants to take legal action (Legal
Aid New South Wales, n.d.). Other considerations are presented by Ries et al.
(2019) who proposes lawyers as being fundamental in advising older people
regarding abuse situations and being attuned to screening for potential abuse,
supporting and empowering the individual. It is recommended that lawyers be trained
in the use of three general categories of screening in order to detect specific abuse,
determine decision-making capacity, and to evaluate the suitability of another
individual to act as a formal decision-maker for the older person (Ries, 2018).
Community awareness of abuse and not tolerating its perpetration is also important
as is reducing the stigma of violence. With regard to financial abuse, lawyers need to
be capable (and trained) to screen for financial decision-making ability, while taking
Account of Risk Severity, confidentiality duties, the duty to help the person to make
uninfluenced decisions. It was also considered crucial that lawyers respect a choice
to accept or refuse advice when they have demonstrated decision-making ability
(Ries, 2019; Barry, 2018; Chesterman, 2019b). In a study in New South Wales of
three years of capacity complaints made to the New South Wales Office of Legal
Services Commissioner, it was found that lawyers drew on a theoretical lens of
vulnerability. This position highlights how the actions of lawyers and regulators can
exacerbate the inherent and situational vulnerability of older people with a cognitive
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impairment. Recommendations include clarity within guidelines, legal education and
robust enforcement of ethical rules to safeguard the rights of older clients and help
prevent abuse or empower older people to access assistance before the issues
escalate (Barry, 2018; Boersig & Illidge, 2018).
Another study by Boersig and Illidge (2018) explores how legal aid services in
Australia can respond to the recommendations of the Australian Law Reform
Commission. The study asserts there is a need for a standardised national
approach, incorporating a socio-legal model of service delivery, to move to a rightsbased legislation which integrates individual contextual elder abuse risk factors into
legal responses. Benign or ignorant paternalism, motived by the perceived best
interests of the elder person, is pervasive in the legal profession and can result in
cultural blindness to the foundational rights of older people (Castles, 2018). A
fundamental action critical to successful provision of legal support is early
identification of persons at risk.
Any information available on all Australian sectoral and cross sectoral roles
discussed within this chapter has been used to populate Table 25.
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Table 25. Sectoral and Cross sectoral roles and responsibilities in Australia.

Australia
Tasmania
South Australia
New South Wales
Victoria
Western Australia
• Ageing and aged care is led by the Commonwealth, and other population groups’ welfare is overseen by state
and territorial governments
• Aged Care Complaints Commissioner offers advice and support and if a concern is submitted beyond its remit,
it redirects the concern to the relevant agency
• If there is not a service involved, the Aged Care Teams become the responsible agency
• In terms of investigation, the police are responsible for any acts of crime while the Department of Health and
Ageing are responsible for compliance with the provisions in the Aged Care Act 1997.
• Adult Protection • Existing agencies
Officers attend
responsible for
case conferences
safeguarding are the
and
may
lead
on
Department of Health
Health and
the investigation
and other agencies
social care
of concerns and
with a remit for
develop action
regulating residential
plans under the
care and the National
Adult Protection
Disability Insurance
Framework
Scheme (NDIS)
Quality and
Safeguards
Commission to
improve the improve
the quality and safety of
NDIS supports and
services.
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•

•
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Adult
Safeguarding
Unit functions:
o Responding to
reports of
suspected or
actual abuse of
adults who
may be
•
vulnerable
o Providing
support to
safeguard the
rights of adults
experiencing
abuse, tailored
to their needs,
wishes and
circumstances
o Raising
community
awareness of
strategies to
safeguard the
rights of adults
who may be at
risk of abuse
The Adult
Safeguarding
Unit (ASU) will
assess the initial

Public Guardian (a
statutory officer who
can be appointed to
make important health
and lifestyle decisions
on behalf of a person
who has a decisionmaking disability)
o More information on
the Public Guardian
in Section 9.2.1.3
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•

Police /
Justice
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report and
actions include
referral to other
agencies and
developing a
safeguarding plan
The ASU is also
tasked with coordinating
responses and
referring to other
agencies (i.e.
police) as well as
collecting data,
advising the
Minister and
publishing
reports.

•

Police may be involved under the guise of family violence.

•

In terms of investigation, the police are responsible for any acts of crime while the Department of Health and
Ageing are responsible for compliance with the provisions in the Aged Care Act 1997.
• Supporting the new
• Police powers
interagency elder abuse
are increased
policy (2018) is
under the Family
involvement of legal
Violence
and police services to
Protection Act
enable the development
2008
of collaborative good
practice approaches
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Equality /
Rights /
Social
Inclusion
•

Financial
Institutions

•

414 | P a g e

Work within banks in
Australia who are
currently revising their
Protecting Vulnerable
Customers from
Potential Financial
Abuse guidelines.
Moreover, the
development of a new
voluntary Banking Code
of Practice
recommends member
banks of the Australian
Banking Association to
have an increased role
in protecting vulnerable
customers
(Chesterman, 2019a)
NSW Trustee and
Guardian: the Trustee
and Guardian is a
statutory officer who
can be appointed to
provide direct financial
services for a person
who has a decisionmaking disability
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•

•

Welfare /
Social
Protection
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Banks in Australia are
currently revising their
Protecting Vulnerable
Customers from
Potential Financial
Abuse guidelines
The Office for
• NSW Civil and
Ageing Well
Administrative
safeguards the
Tribunal - determines
'rights of ageing
applications about
persons and
adults who are
other vulnerable
incapable of making
adults…'.
their own decisions and
led by the
who may require a
Director of the
legally appointed
Office for
substitute decision
Ageing Well who
maker
must prepare an
annual report for
the Minister.
o More
information on
the Office of
Aging Well in
Section
9.2.1.2.1

•

Commissioner
for Senior
Victorians was
appointed as
Ambassador for
Elder Abuse
Prevention. This
encompasses
raising
awareness about
the prevention of
elder abuse and
to provide
information on
prevention and
protective
measures such
as powers of
attorney.
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•

NSW Ombudsman –
the Ombudsman is a
statutory officer that
can investigate
complaints about
agencies delivering
public services,
including services for
people with disabilities.
“Reportable incidents”
involving people with
disabilities who live in
supported group
accommodation must
be reported to the
Ombudsman

Local
Authorities
•
•

Other
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The NDIS registrar will have a remit in registering providers of care and managing the standards, accreditation
schemes and compliance, leading on the NDIS worker screening systems and monitoring effectiveness.
National Quality and Safeguards Commission was established in 2018 as the independent agency to
regulate NDIS providers, provide national consistency, promote safety and quality services, resolve problems
and identify areas for improvement.
• More information on the responsibilities of the National Quality and Safeguards Commission available in
Section 9.1.3.7

•

Aged Care Quality and Safety Commission (more information in 9.3.1.1)

•

Local elder
abuse policies
are

•

New South Wales
Elder Abuse Helpline
and Resource Unit is

•

Victorian Public •
Advocate who is
responsible for

Alliance for the
Prevention of
Elder Abuse:
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encouraged in
government
funded
agencies who
provide
services to
older people
as well as
their
development
of interagency
protocols in
health and
community
services. This
is assisted by
allocated care
co-ordinators.
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funded by NSW
government and
provides information
and advice for older
people, families and the
public as well as
providing resources for
family which includes
an educational toolkit

the safeguarding
of people with
disabilities. The
Victorian Public
Advocate is an
independent
statutory
authority.
• More
information on
the this role in
Section 9.2.1.1
It has been
observed that
the Public
Advocate’s remit
is wider than
other
jurisdictions and
includes
involvement in
communitybased
responses, such
as the
Community
Visitors
programme

Western
Australia who
have a wide
sectoral
membership,
provide guidance
on the
management of
elder abuse
cases
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9.4

INTERVENTIONS - AND APPROACHES WHICH IMPROVE OUTCOMES

There is an absence of any published evidence or grey literature on interventions for
safeguarding adults at risk in Australia within the scope of this review (the limitations
of which are described in Section 1.2.5).

9.5

ECONOMIC IMPACTS

There is an absence of any published evidence or grey literature on resource
impacts/unit cost/costs for safeguarding adults at risk within the scope of this review.
It is this research team’s opinion that this is primarily due to a lack of published
research on this topic. Anecdotally, the research team makes a reasonable
assumption that agencies and jurisdictions implementing adult safeguarding systems
or processes must have assigned resources and budget to achieve their goals
(whether through reallocation of current resources or through accessing additional
resources). However, this information (type of resources, unit cost, overall budget
impact) was not available for analysis within the scope of this review.

9.6

TRAINING AND DEVELOPMENT

Within the scope of this review, there is an absence of any published evidence or
grey literature within Australia which empirically assesses specific training and
development and development methodologies for staff, professions, and
organisations that deal with adults safeguarding as part of professional training
(including training requirements, delivery methods, information initiatives,
undergraduate, graduate or Continuing Professional Development courses) for
health and social care professionals.
That said, it is the opinion of this research team that training and development of
staff involved in adult safeguarding may improve the implementation of any chosen
system.
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CHAPTER 10 – ADULT SAFEGUARDING STRUCTURES
AND MODELS IN NORWAY
10.1 INTRODUCTION
This chapter presents the literature on adult safeguarding and models in Norway.
The literature for this jurisdiction was reviewed for the period 2009-2019.
A major challenge was that much of the available literature was in the native
language and it was beyond the scope of this project to translate material. In an
effort to assist the project, the question specifications were forwarded to a colleague
in Norway (Dr Astrid Sandmoe who enlisted the assistance of Dr John-Ingvard
Kristiansen, Senior Advisor at the Norwegian Directorate for Children, Youth and
Family Affairs). Due to the difficulties with finding English translations of published
material, there was a need to need to rely on personal communications with these
local experts. Their comments and information have been incorporated into the
chapter.
Dr Sandmoe and Dr Kristiansen concluded that in comparison to other countries,
formal responses to adult safeguarding are under-developed in Norway. The most
notable exception to this is in the context of sexual abuse of vulnerable adults, where
there are provisions in place which are discussed later. As noted in the section on
Models of Safeguarding below, there is no formal model or concept of safeguarding
in Norway which bears similarities to other jurisdictions in this review.

10.1.1 Origins
Unlike other countries in this review, no seminal abuse cases (reported in the media
or elsewhere) were identified in Norway which directly led to policy development in
adult safeguarding.
The closest example identified relates to recommendations (yet to be implemented)
on mental health facilities which were made following inspections on emergency
wards at four hospitals. The Norwegian Parliamentary Ombudsman (2018) made
one adult safeguarding recommendation based on its inspections of emergency
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psychiatry wards at four hospitals in 2017. This is relevant as it relates to rights of
information and restrictive care practices:
‘Following its visit to the adolescent psychiatric clinic at Akershus University
Hospital, the Ombudsman emphasised that the patient should always
receive verbal and written information about the coercive measure and the
concrete grounds for the administrative decision (record entry). This is an
important means of safeguarding patients’ rights and preventing arbitrary
use of force. Children and young people are entitled to verbal and written
information in the same way as adults.’
(Norwegian Parliamentary Ombudsman, 2018:52)

10.1.2 Empirical Data
Two recent prevalence studies have been undertaken related to elder abuse. These
have been discussed previously in Section 2.5.
The Norwegian community-based prevalence study was presented in Chapter Two.
The overall prevalence of violence, abuse, and neglect during the 12-month period
prior to the survey (which took place in 2016) was between 5.2% and 7.2%
(Sandmoe et al. 2017). Incidents of elder abuse in Norway for people living in the
community (public settings) was found to be more prevalent in women. The health
and quality of life of older people who were abused were reported to be poorer than
older people who were not abused. In a survey of 2,463 people aged 66-90, which
took place in 2016, 168 reported that they had been the victim of violence or abuse.
Of this 168, only 11 people had been in contact with support services. Nine reported
their abuse to police, yet, only two reports resulted in police investigations (Sandmoe
et al., 2017). The authors concluded that violence and abuse towards elderly people
in Norway is a serious, invisible social and public health problem.
Similarly, a prevalence study conducted in nursing homes found staff-to-resident
abuse to be relatively common. 76% of nursing home staff surveyed had observed
one or more incidents of elder abuse during the previous 12-month period, and
60.3% reported they had perpetrated one or more incidents of abuse in the same
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period. The study proposed a need for preventive strategies to improve the quality of
life and safety of residents in Norwegian nursing homes. The authors also advocate
the establishment of bespoke adult protective services (Botngård et al., 2020).

10.1.3 Models of Safeguarding
Sandmoe and Nymoen (2019) assert that there is no formal model or concept of
adult safeguarding in Norway which bears similarities to other jurisdictions in this
review (Ireland, Northern Ireland, Scotland, England, Wales, Australia, Canada).

10.2 LEGISLATION
Sandmoe and Nymoen (2019) assert that there is no dedicated1 adult safeguarding
legislation in Norway. In 2013, Norway ratified the Convention on the Rights of
Persons with Disabilities54 (UN, 2006a), thereby prohibiting any direct or indirect
discrimination, with every individual having the same rights. These principles have
been integrated into both the Guardianship Act 2010 and the Equality and AntiDiscrimination Act 2017. In 2017, Norway also ratified the Istanbul Convention:
Action against violence against women and domestic violence (Council of Europe,
2011). In addition, where a crime is committed (e.g. harm caused to an individual in
care), as per the Criminal Code55 of the Kingdom of Norway 1902 (amended 1994),

54

Norway has not signed the Optional Protocol to the Convention on the Rights of

Persons with Disabilities
55

Codes are the oldest form of primary legislation in Norway, enacted by Kings and

dating back to the 12th century. Most Codes have since been replaced by a modern
system where the Norwegian Parliament (Storting) passes laws (Acts, Regulations,
etc.).
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action may be taken by the justice system in Norway in keeping with the provisions
outlined in the Code.

10.2.1 Primary Legislation
10.2.1.1 Guardianship Act 2010
The Guardianship Act 1927 (Section 90) requires the appointment of a provisional
guardian to enable safeguarding the interests of a person who is legally incapable of
managing their own affairs, underpinned by the individual’s needs and wishes.
Guardianship is granted if the individual is unable to independently manage their
own interests (personal or financial) because of unsoundness of mind, mental
illness, dementia, intellectual disability, or physical disability (Alzheimer Europe,
2012). On 26 March 2010, the Norwegian Parliament passed the new Guardianship
Act 2010 which came into force on 1 July 2013. This Act retains the guardianship
feature and is underpinned by the principle of least restrictive alternative and based
on the integrity, will and preferences of the adult (Office of the United Nations High
Commissioner for Human Rights, n.d.)
Guardianship is based on an application, which is supported by a medical certificate,
detailing the basis of the application and decision-making issues. Consent is needed
from the adult, unless this is not possible, or it is inadvisable to seek consent. The
2010 Act moved the responsibility for guardianship to County Governors. The Act
mandates the County Governor to provide guidance and assistance to guardians
and ensure guardians have necessary training to undertake their responsibilities.
The Norwegian Civil Affairs Authority (the central guardianship authority) has the
task of monitoring County Governors providing a central agency oversight. The
Central Guardianship Authority also deals with appeals of the County Governors’
decisions under the Guardianship Act 2010 (Ministry of Justice Affairs, 2013). Under
the Guardianship Act 2010, there are three supportive provisions for people who
may or are likely to need support in their decision-making:
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1. Power of attorney: A private law, user-controlled scheme and is an
alternative to an officially appointed guardian. The adult can identify what
assistance is needed and who is the person to provide this assistance.
2. Right of representation: The Act provides for a right of representation where
close family members can assist with daily financial activities. This postpones
or reduced the need for a guardian. This is aimed as continuity of the person’s
will and preference; however, if there is a major decision (sell a house or,
move to another area) a guardian needs to be appointed.
3. Individually tailored guardianship: The rule relates to the guardian’s
relationship with the person and his/her role in relation to third parties. The
guardian supports the person giving high input into assisting the person to
exercise will and preference. The guardian’s mandate is equivalent to the
needs of the person. Training to provide this role is mandated. Various types
of guardians are provided for
(a) Close relatives
(b) Peripheral relatives
(c) Guardians which act in this capacity as their professional role (but
restricted for lawyers to act as guardians)

At the end of 2017, 47,000 guardians were registered with 67,000 people having
appointed guardians. Most guardians were close family members or otherwise
related (Norwegian Ministry of Children and Equality, 2019). Although the Act marks
an improved focus on the individual’s rights, autonomy and self-determination, the
Auditor General, in a report to government, pointed to the potential for further reform
under the Act in operationalisation of the principles within a rights-based approach
(Auditor General, 2018).
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10.2.1.2 Equality and Anti-Discrimination Act 2017
The Equality and Anti-Discrimination Act 2017 promotes equality and prohibits
discrimination on the basis of gender, pregnancy, leave in connection with childbirth
or adoption, care responsibilities, ethnicity, religion, belief, disability, sexual
orientation, gender identity, gender expression, age or combinations of these factors.
Ethnicity includes national origin, descent, skin colour and language. Furthermore,
the Equality and Anti-Discrimination Act requires environments to have universal
design to prohibit discrimination related to a building/organisation etc. is laid out.
Additionally, positive discrimination is enabled through section 11 of the Act:
‘Positive differential treatment on the basis of factors specified in section 6,
first paragraph, is permitted if
(a) the differential treatment is suited to promote the purpose of
this Act,
(b) the negative impact of the differential treatment on the
person or persons whose position will worsen is reasonably
proportionate in view of the intended purpose, and
(c) the differential treatment will cease when its purpose has
been achieved.’
(Equality and Anti-Discrimination Act, 2017)

Of particular note related to safeguarding is:
‘Section 13. Prohibition against harassment
Harassment on the basis of factors specified in section 6, first paragraph,
and sexual harassment, are prohibited.
“Harassment” means acts, omissions or statements that have the purpose
or effect of being offensive, frightening, hostile, degrading or humiliating.
“Sexual harassment” means any form of unwanted sexual attention that
has the purpose or effect of being offensive, frightening, hostile, degrading,
humiliating or troublesome.
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The prohibition covers harassment on the basis of actual, assumed, former
or future factors specified in section 6, first paragraph.
The prohibition also applies if a person is harassed on the basis of his or
her connection with another person, when such harassment is based on
factors specified in section 6, first paragraph.
Employers and managers of organisations and educational institutions
shall preclude and seek to prevent harassment and sexual harassment in
their area of responsibility.’
(Equality and Anti-Discrimination Act, 2017)

10.2.1.3 Norwegian Penal Code 2005
The Norwegian Penal Code (amended) 2005 has provision for abuse in close
relationships, which can result in penalties of up to six years of imprisonment. The
penalty is enforceable if the person is found guilty of:
‘… threats, force, deprivation of liberty, violence or other degrading
treatment seriously or repeatedly abuses [towards]
(a) a present or former spouse or cohabitant,
(b) a present or former spouse or cohabitant’s relatives in direct
line of descent,
(c) a relative in direct line of ascent,
(d) a member of the person’s household, or anyone in the
person’s care’
(Norwegian Penal Code 2005, Section 282)

Sandmoe et al., (2017) note that although financial abuse is not explicitly identified in
the provision, it can nonetheless be prosecuted under the Act, if psychological abuse
is financially motivated.
Sexual abuse of a person with intellectual disability or mental health illness is
punishable under the Norwegian Penal Code 2005, (for people who either commit or
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aid the abuse) and can incur a penalty of up to five years. Staff are obliged to report
this and take measures to protect the individual. It is the organisation supervisor’s
responsibility to decide (with police if required) who to share information and what
needs to be shared. For professionals, there is also a duty to report under the Penal
Code 2005 and this duty takes precedence over confidentiality.

10.2.2 Secondary
There are various pieces of secondary legislation to supplement or amend the
primary legislation for Norway; however, these did not merit inclusion within the
scope of this review as their contents are not specifically relevant to adult
safeguarding or they are not substantially adding to our descriptions of the primary
legislation.

10.2.3 Standards, Guidance and Policies
10.2.3.1 Guidelines: Cases involving sexual abuse of adults with intellectual disabilities
There are guidelines on cases involving sexual abuse of adults with intellectual
disabilities provided by the Norwegian Directorate for Children, Youth and Family
Affairs (2014a). It is acknowledged that such cases rarely come to the attention of
police services. The guidelines reinforce an individual’s right (and competence) to
consent to sexual relationships, in the event they demonstrate functional capacity
and is not subject to undue influence. Sexual abuse is defined as:
‘…sexual abuse covers any sexual act imposed on someone who does not
consent, or is not able to give consent, where the act entails subjective
discomfort, pain, fear or another form of violation. Sexual abuse thus
denotes tricking or coercing another person into engaging in sexual acts
that are unwanted or that the person is developmentally unable to consent
to.’
(Norwegian Directorate for Children, Youth and Family Affairs, 2014b:7)
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All members of staff who receive information about sexual abuse have a duty to
report this to the supervisor in charge at once (Norwegian Directorate for Children,
Youth and Family Affairs, 2014b:7)
Sexual abuse of a person with intellectual disability or mental health illness is
punishable under the Norwegian Penal Code 2005 (introduced in Section 10.2.1.3),
(for people who either commit or aid the abuse) and can incur a penalty of up to five
years. Staff are obliged to report this and take measures to protect the individual. It is
the organisation supervisor’s responsibility to decide (with police if required) who to
share information and what needs to be shared. For professionals, there is also a
duty to report under the Penal Code 2005 and this duty takes precedence over
confidentiality.

The guidelines state:
•

The police must be notified by the responsible manager or the immediate
supervisor is informed and contacts the police

•

Care is taken to preserve evidence for the police

•

Any relevant documents are secured

•

Comprehensive records are kept

•

The victim is informed of the duty to report

•

There is no confrontation with the alleged abuser

•

Next of kin of an individual with intellectual disability, who are unable to
protect their own interests, have a right to be informed

•

The victim should be supported throughout the process

•

If the alleged perpetrator is a staff member, the staff member must be
placed on suspension immediately and if found guilty, a summary dismissal
is considered

•

The guidelines also start that follow up should involve relevant
collaboration of partners in the process, appointment of a co-ordinator for
the case and the convening of a strategy meeting. Further meetings are
convened as required. These meetings include an invite for the adult and
next of kin to attend.
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•

An internal review assesses how procedures were applied and the case is
closed on the production of a final report
(Norwegian Directorate for Children, Youth and Family Affairs, 2014a; b)

428 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

10.3 SECTORAL ROLES AND RESPONSIBILITIES
In Norway, health care policy is controlled by central government. However, the
responsibility for the provision of health care is decentralised. Primary health and
social care are the responsibility of municipalities, with Norway’s Ministry for Health
playing a role in funding and legislation. From 2014, the health system has been
divided into regional health authorities (‘Regionalt helseforetak’ or RHF), and local
health care implementation is carried out by subsidiary health trusts (HF) that usually
consist of one or more hospitals, with associate responsibilities. There are 431
municipalities (kommuner). In new reforms (from 1 January 2020), there are 356
municipalities (administrative areas) and 11 counties (fylker). There are 12 police
districts.
In recent years, the Norwegian Parliament (Storting) established an independent,
national institution for human rights. Its responsibility is to monitor and report on the
status of human rights and make recommendations to ensure that Norway's human
rights obligations are met (Office of the United Nations High Commissioner for
Human Rights, n.d.). Another action was to adopt new human rights provisions in the
Norwegian Constitution in 2014 emphasising the principle of equality (Norwegian
Ministry of Children and Equality 2019). Both actions have implications for the
support of adult safeguarding under a rights-based approach.
Approximately 15% of the Norwegian population have a disability (Norwegian
Directorate of Children Youth and Family Affairs, 2020). Care and support of people
with a disability is provided under a social care model which has departed from a
previous medical model of care. The revised care model focuses on addressing a
gap between individual capability and society’s demands. This model is further
expanded by the Norwegian Directorate of Children Youth and Family Affairs (2020)
as:
‘The social model is relational in its approach, meaning that disability
occurs due to an uneven relationship between the individual’s abilities and
the construction of the physical environment or its requirements for ability.
In other words, in this understanding, disability occurs at the intersection
between the individual and physical surroundings which are not properly
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adjusted to differing abilities. When a person is disabled, we are referring to
a barrier-producing context in the physical environment rendering someone
disabled in their interactions with it.’
(Norwegian Directorate for Children Youth and Family Affairs, 2020)

The National Centre for Violence and Traumatic Stress Studies (NKVTS) has
referred to the World Health Organization (2002) definition of elder abuse:
‘…a single or repeated act or lack of appropriate action occurring within
any relationship where there is an expectation of trust which causes harm
or distress to an older person.’
Adults at risk are considered to be individuals over the age of 18 years and in need
of protection against violence and abuse. This is further defined as:
‘Persons who receive or should be receiving public or private services, and
who are less able or not able to protect themselves against violence and
abuse.’
(J.I. Kristiansen, personal communication, 2020)

The need for support and protection may be due to physical, mental or
cognitive/intellectual disability, age, substance abuse or illness. In Norway, abuse
falls under the categories of physical violence, psychological violence, financial
abuse and neglect (Sandmoe et al., 2017). It is also recognised that societal factors
can impact the experience of abuse (negative and discriminatory attitudes, being
isolated or segregated, high turnover of staff, social workers who lack necessary
expertise in safeguarding and un-coordinated, non-person-centred services)(A.
Sandmoe, personal communication, 2020).
Various initiatives are being implemented to facilitate safeguarding. For example, in
2019 the Norwegian Directorate for Children Youth and Family Affairs (Bufdir) began
a pilot for an inter-agency intervention (TryggEst). Ten municipalities and two city
districts in Oslo were chose to participate in the project, which is a collaboration of
Bufdir, the National Police Directorate, the Norwegian Directorate of Health, and the
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Norwegian Association of Local and Regional Authorities. In the first eight months,
149 cases were received. The adults were chiefly women, adults with mental health
difficulties, intellectual disability or older people. The main issues to be addressed
are psychological violence, physical abuse, sexual abuse and neglect (J.I.
Kristiansen, personal communication, 2020). For 15 years, the Norwegian
government has called on the municipalities to draw up action plans to address
violence within close relationships. Such plans can help municipalities in the
development of the services they provide, aimed at those who are the victims of
violence in close relationships, those who commit violence and others who are
affected. Under the Istanbul Convention of the Council of Europe (ratified in 2017), in
Norwegian law, victims of violence have a right to a holistic response. In 2018, 40%
of the municipalities (covering 60% of the population) had such an action plan
(Sandmoe & Nymoen, 2019).

10.3.1 Practice
There is no national agency responsible for adult safeguarding in Norway, nor is
there a national policy. If there is an adult who is experiencing abuse, they are
advised to contact any of the following services or call emergency police or
ambulance services:
•

The general medical practitioner

•

An emergency medical service

•

A crisis centre

•

An emergency room for sexual assault victims

•

SMISO - Support Centre for Survivors of Incest and Sexual Abuse

•

DIXI - resource centre against sexual assault
(Directorate for Children, Youth and Family Affairs, n.d.)

There is a permissive system of reporting adult abuse in Norway. Section 196 of the
Penal Code was revised in 2017 leading to the obligation to prevent criminal
offenses if a person becomes aware of their occurrence. The duty of disclosure
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applies without regard to the duty of confidentiality and applies to criminal acts such
as domestic violence. In addition, the Directorate of Health strongly recommends
that health professionals follow the guideline to ask all pregnant women about
violence, both current and past experiences (Helsedirektoratet, Directorate of Health,
2019).
The government’s strategy for the equality of persons with disabilities, A Society for
all (Norwegian Ministry of Children and Equality, 2019) observes that although
Norway ranks highly in ‘rule of law’ surveys, there is a challenge in relation to rule of
law for people with disabilities as many require assistance to exercise rights. The
disability may put such people at a higher vulnerability or risk of violence, aggravated
by social isolation or dependency and imbalanced power relationships. For example,
people with disabilities are more commonly subjected to harm from health workers
compared to client groups who do not have a disability (Gundersen et al., 2011) and
communicating harm can be difficult if the adult has communication challenges
making third party identification crucial (Norwegian Ministry of Children and Equality,
2019).
Sandmoe (2013) observed that, in relation to elder abuse, there remains a gap in
formally addressing the issue within the Norwegian environment. A study in 2011
(Sandmoe & Kirkevold, 2011a), based on nurse managers’ perspectives, identified
that the issue of elder abuse was poorly understood, yet paradoxically was tacitly
described in interviews as occurring in practice environments while knowledge of
accessing resources was limited. Equally, community care environments were
shown to struggle to address abuse and professionals were generally left to selfdirect on appropriate actions (if any) to be taken.
A second study by Sandmoe and Kirkevold (2011b), focused on how nurses in
community care understood and experienced abuse of older clients in informal
relationships, how the nurses carried out and experienced clinical assessments in
these cases and the support they received in conducting such assessments. It was
found that nurses’ clinical assessments of suspected abuse cases were dependent
on several factors related to the nurses, the clients, the specific situations and the
community care organisation. The findings in this study indicate the need for a
framework that is able to facilitate the assessment of older clients where abuse is
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suspected. Recommendations included Norwegian health authorities taking a lead
on mandating community care settings to develop procedures and guidelines for
identifying and addressing elder abuse and to integrate national evidence-based
practices. In addition, it was noted that a confrontation with the alleged abuser would
not be advisable as this may lead to a refusal of permission to enter and access the
older person if the alleged abuser was the gatekeeper. A further study demonstrated
how similar elder abuse issues were in both Norway and Australia (Sandmoe, 2011),
where community care agencies in both countries need to be aware of the huge
impact of the managers’ involvement and the services’ responsibilities and capacity
to support professionals in the handling of elder abuse. Sandmoe et al. (2011)
suggests a need to avoid contexts where individual nurses struggled to manage
cases. Instead, issues related to these complex cases must be discussed and
resolved in the service.
Protective Services for the Elderly (Vern for eldre) were established in the 1980s but
their services are not in every region. Vern for eldre are for people over 62 years old
and the service is provided by the local authority to help older people who are
abused or at risk of abuse. However, recent years have seen a decline in both cases
handled and staff in the service. Vern for eldre’s remit is to work in partnership with
the older person to provide assistance services, to increase awareness and give
advice to the general public.
In 2019, Norway set up a new 24/7 helpline for anyone experiencing violence or
abuse in close relationships (A. Sandmoe, personal communication, 2020).
Any information available on all Norwegian sectoral and cross sectoral roles
discussed within this chapter has been used to populate Table 26.
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Table 26. Sectoral and Cross sectoral roles and responsibilities in Norway

Norway
CrossSectoral
Activities

Health and
social care

Police /
Justice
Equality /
Rights /
Social
Inclusion
Financial
Institutions
Welfare /
Social
Protection

Local
Authorities
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•

No national agency responsible for adult safeguarding was identified in Norway that coordinates cross-sectoral
activities.

•

Health care policy is controlled by central government; however, the responsibility for the provision of health
care is decentralised
Primary health and social care are the responsibility of municipalities
Norway’s Ministry for Health play a role in funding and legislation for primary health and social care
The health system has been divided into regional health authorities
Local health care implementation is carried out by subsidiary health trusts

•
•
•
•

•

The Norwegian Parliament (Storting) established an independent, national institution for human rights. Its
responsibility is to monitor and report on the status of human rights and make recommendations to ensure that
Norway's human rights obligations are met

•

The Guardianship Act 2010 moved the responsibility for guardianship to County Governors. The Act mandates
the County Governor to provide guidance and assistance to guardians and ensure guardians have necessary
training to undertake their responsibilities.
The Norwegian Civil Affairs Authority (the central guardianship authority) have the task of monitoring County
Governors providing a central agency oversight. The Central Guardianship Authority also deals with appeals
of the County Governors’ decisions under the Guardianship Act 2010

•
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•
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10.4 INTERVENTIONS - AND APPROACHES WHICH IMPROVE OUTCOMES
There is an absence of any published evidence or grey literature on interventions for
safeguarding adults at risk in Norway within the scope of this review.

10.5 ECONOMIC IMPACTS
There is an absence of any published evidence or grey literature on resource
impacts/unit cost/costs for safeguarding adults at risk within the scope of this review.
It is this research team’s opinion that this is primarily due to a lack of published
research on this topic. Anecdotally, the research team makes a reasonable
assumption that agencies and jurisdictions implementing adult safeguarding systems
or processes must have assigned resources and budget to achieve their goals
(whether through reallocation of current resources or through accessing additional
resources). However, this information (type of resources, unit cost, overall budget
impact) was not available for analysis within the scope of this review.

10.6 TRAINING AND DEVELOPMENT
Although there is some awareness of abuse, in a qualitative study with staff in
nursing homes, it was noted that sexual abuse of older residents is a taboo topic
among health professionals and there appears to be a disbelief that it could occur,
thus exacerbating both prevention and intervention (Iversen et al., 2015). Sexual
assault is felt to be one of the most shocking types of abuse, and therefore
considered the most hidden and least acknowledged. Ageism and negative
stereotypes among staff towards older adults’ sexuality might impede them from
recognising sexual abuse of residents, thus Botngård et al. (2020) asserts that staff
need better knowledge and training in the detection, examination and managing of
sexual assaults in nursing homes.
Botngård et al. (2020) also identifies that staff providing care (e.g. nurses) are in a
unique position to detect elder mistreatment, and suggests that Norway needs to
develop, implement and evaluate interventions to make staff better equipped to
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observe, handle and report incidents of suspected/alleged abuse, but also
interventions that prevent health professionals from committing acts of abuse. In
addition, Botngård et al. (2020) suggests public awareness campaigns and
educational programmes for healthcare staff are vital interventions to reduce and
prevent elder abuse, and this can be conducted in a variety of ways including
training courses, workshops, educational seminars, scientific meetings and
conferences.
From the evidence available in the scope of this review, this research team could not
identify definitive training courses and interventions that are currently implemented in
Norway.
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CHAPTER 11 – ADULT SAFEGUARDING STRUCTURES
AND MODELS IN JAPAN
11.1 INTRODUCTION
11.1.1 Origins
This chapter presents the literature on adult safeguarding and models in Japan. The
literature for this jurisdiction was reviewed for the period 2009-2019. A major
challenge was that much of the available literature was in the native language and it
was beyond the scope of this project to translate material. In an effort to assist the
project, the question specifications were forwarded to a colleague in Japan (Prof.
Noriko Tsukada), whose comments and information have been incorporated into the
chapter. It should also be noted that of the literature identified, it was primarily
focused on elder abuse.
In order to discuss adult safeguarding in Japan, it is important to describe the
structures and systems in place at the outset. Japan’s health systems are led by the
Ministry of Health, Labour and Welfare (MHLW). There are three levels: national,
prefectural (47 local government bodies), and municipalities (1,780 in total: four
types: cities, towns villages and special wards,), and direct service delivery and
implementation are predominately managed by prefectural and municipal
governments. Japan’s health system is based on universal healthcare (Sakamoto et
al., 2018). The National Public Safety Commission (NPSC) and the National Police
Agency (NPA) comprise the police service in Japan. Under the NPA, there are seven
regional police bureaus with a total 45 police prefectures. The Tokyo Metropolitan
Police Department and the Hokkaido Prefectural Police Headquarters are not
included in the regional police bureaus (National Police Agency, 2018).
Departing from the structure of the other jurisdiction accounts, for Japan, domestic
violence, elder abuse and stalker legislation are explored, as this represents the
literature identified in the review.
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11.1.2 Domestic Violence
Safeguarding adults can be contextualised within family violence, particularly in
Japan, which has had, until recent years, strong cultural expectations from one’s
family related to gender and generational relationships. There are various types of
family violence identified in Japan (Kumagai, 2016b). Those pertaining to
safeguarding adults (intimate partner and elder abuse) are listed in Table 27 with
details of involved agencies.

Table 27: Intimate Partner Violence and Elder Abuse with Involved Agencies in
Japan
Intimate Partner

Elder Abuse

Violence
Gender Equality

•

Bureau, Cabinet
Office

Association for Health Economics Research and Social
Insurance and Welfare Cabinet Office

•

Ministry of Health, Labour and Welfare

•

Ministry of Internal Affairs and Communications

•

Mitsubishi UFJ Research and Consulting Nationwide
Human Rights Volunteers’ Organizations

•

National Police Agency
Zenkoku jinkenyogo iin rengoukai (Japanese
Association for Civil Rights Commissioners)

•

Zenkopku rojin kurabu rengokai josei-iin (Japanese
Association for Older Women’s Activities)

Source: Kumagai, 2016b
It has been noted that a weakness of research on family violence in Japan has been
its segmented approach, obscuring a life course perspective and there is a lack of a
macro picture, as most studies are based upon abuse which has occurred, rather
than general population studies (Kumagai, 2016b).
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Sasaki and Ishii-Kuntz (2016) describe seven forms of abuse within domestic
violence: physical violence, sexual violence, psychological violence, economic
violence, social violence56, stalking57, and dating domestic violence. In addition,
there is a link to trans-generational violence. Children who observed abuse of their
parents can assume this role in parenthood, with men predominantly being the
perpetrator and women the victims. There is a historical link as from the patriarchal
Meiji period, men had been sanctioned to have power over their wives, while the
head of the house controlled the inhabitants, justifying violence (Sasaki & Ishii-Kuntz,
2016). While the cultural context in Japan has changed to a more gender equitable
state, elder abuse figures suggest most victims are women (Ministry of Health
Labour and Welfare cited by nippon.com, 2019), which may suggest the enduring
traditional gender relationships.

11.1.3 Elder Abuse
Hayashi (2016) states that elder abuse is a relatively recent phenomenon in Japan.
Yet changing demographics (ageing society) and increased numbers of people with
dementia coupled with the impact of an economic recession is considered to have
aggravated the extent of elder abuse (Kanno & Ai, 2011). There is also a cultural
aspect of keeping family issues private and ‘saving face’ (Kanno & Ai, 2011; Jang &
Cho, 2016). Elder abuse is defined as (1) physical, (2) neglect, (3) psychological
abuse, (4) sexual abuse and (5) economic abuse (Kanno & Ai, 2011). In 2019,
nippon.com (based on information from the Ministry of Health, Labour and Welfare)
reported a rise in elder abuse cases to 17,078 (previous figures were not reported in
publications within the scope of this review). Most of the victims were women
(76.1%), and the principal perpetrators were adult children who cited exhaustion,
mental issues (abuser), historical issues with the victim and the older person having

56

Described as monopolising the individual, limiting monitoring or preventing social

contact
57

Frequently associated with other types of abuse perpetrations
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dementia. In addition, the abuse reported in specialised care of the older person
environments rose to just under 2,000 in 2017 (Ministry of Health Labour and
Welfare cited by nippon.com, 2019).

Figure 26: Cases of Abuse by a Family Member or Relative
Source: Ministry of Health Labour and Welfare cited by nippon.com, 2019. Elderly
Abuse a Growing Problem in Aging Japan.

There are a number of measures needed to address elder abuse as suggested by
Hayashi (2016):
•

Provision of assistance for older adult households: As demographics
change, the number of older people living alone or in spousal relationships is
rising and they need to be supported in the home

•

Understanding the family situation of older adults today: Examine the
current and historical context of family relationships to assess quality

•

Regional networks: Neighbour volunteers to assist in the prevention, early
identification and remediation of elder abuse
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•

An empowerment approach for abused older people: Assist the older
person to make decisions and facilitate maximum autonomy and selfdetermination.

In a study undertaken by Shibusawa et al., (2014), self-reported abuse and
mistreatment was examined among Japanese older people accessing receiving
respite care. Among the 118 elderly respondents, 12% reported being hit or almost
being hit by their caregivers and almost 54% reported at least one type of
psychological mistreatment. Men who received care from their spouses were most
likely to report abuse. Older people who were victimised reported increased levels of
depressive symptoms. Logistic regression analyses indicated associations between
physical abuse and past conflicts with the caregiver. Psychological mistreatment was
associated with receiving care from a spouse, past conflicts with the primary
caregiver and depression. The findings indicate that additional research on spousal
caregiving relationships is necessary to develop strategies of prevention and
intervention, so that care providers can understand the risk and protective factors
within caregiving relationships and the specific form of abuse experienced.
Maximising formal caregivers’ (i.e. health and social care staff) skills is important for
early detection and competent intervention also for the provision of comprehensive
support of caregivers (Kanno & Ai, 2011). This is particularly important in the context
that abuse may be unrecognised and denied, and victims could self-neglect or may
take a benevolent view of relatives and defend the acts of abuse (Jang & Cho,
2016). Difficult caregiving experiences, such as caring for a person with challenging
behaviours and unstable family care was also associated with elder abuse (Kanno &
Ai, 2011). Jang and Cho (2016) see the need for a legal intervention for
professionals to report abuse and a community awareness campaign to transform
blind cultural allegiances to family which impact on recognition, reporting and
intervention, and the promotion of supportive social networks.
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11.1.4 Empirical Data
There is an absence of any published evidence or grey literature on empirical data or
statistics relating to safeguarding adults at risk in Japan within the scope of this
review.

11.1.5 Models of Safeguarding
No specific models of safeguarding adults at risk in Japan were identified in the
published evidence or grey literature.

11.2 LEGISLATION
In 1947, the Constitution of Japan was amended to recognise gender equality and
respect for family members which was articulated in Articles 14 and 24, respectively.
In the related amendment to the Constitution, a couple’s equality in inheritance and
rights were legally recognised (Sasaki and Ishii-Kuntz, 2016) as well as respect for
human rights.

11.2.1 Primary Legislation
11.2.1.1 Prevention of Spousal Violence and the Protection of Victims Act 2001
The Act on the Prevention of Spousal Violence and the Protection of Victims 2001
marked the first time state assistance was given to individuals who were subjected to
domestic violence. This was considered a landmark in legislative direction as it
represented the state having a role in the privacy of family affairs (Sasaki and IshiiKuntz, 2016). In this Act, a victim is considered a person subjected to spousal
violence58. Spousal violence was considered as:

58

Includes persons who are in a de facto state of marriage that has not been legally

registered
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‘…bodily harm caused by one spouse (illegal physical attacks that threaten
the other spouse's life or person; the same applies hereinafter) or words
and deeds by one spouse that cause the same level of psychological or
physical harm to the other spouse (hereinafter collectively referred to as
"bodily harm" in this paragraph and Article 28-2), and covers cases where a
spouse has, subsequent to being subjected to violence by the other
spouse, obtained a divorce or annulment of marriage but continues to be
subjected to violence by the former spouse.’
(Act on the Prevention of Spousal Violence and the Protection of Victims,
2001)

The Act mandates the Prime Minister, the National Public Safety Commission, the
Minister of Justice, and the Minister of Health, Labour and Welfare to prevent
spousal abuse and produce a basic policy on the prevention of such abuse and the
protection of victims, as well as provide guidance to facilitate local implementation.
This policy is followed locally at prefectural level. Prefectures are tasked with the
responsibility of operationalising the prevention of spousal abuse and assistance to
victims. Within the prefectures, there must be dedicated support and counselling
services, which are authorised by municipalities, to counteract and intervene in
spousal abuse. Support includes medical or psychological assistance, safety in an
emergency, welfare assistance and assistance in accessing security in a women’s
protection facility and a Protective Order, if required.
Under the Act, if an individual becomes aware of a person subject to spousal
violence, they must endeavour to inform the spousal violence counselling and
support service or a police officer59. Similarly, a medical or healthcare professional
has the same responsibility but must take the person’s wishes for making this report
into account and should offer referral to the counselling and support service.
Disclosure of such confidential information by these professionals, in this context,

59

Limited to cases of bodily harm by a spouse or former spouse
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does not contradict the duty of confidentiality under the Penal Code (Act No. 45 of
1907).
On receiving a report of spousal abuse, police are required to intervene to prevent
harm and protect the person. The Superintendent general of a metropolitan police,
the chief of the prefectural police headquarters or chief of a police station must
provide advice to the person on how to personally prevent harm and offer other
necessary assistance to prevent harm to the person. Inter-agency collaboration to
address the abuse is recommended (and is not prescriptive) by the Act. A Protection
Order may be sought if the life or person of a victim (limited to a victim who has been
subjected to bodily harm, life-threatening intimidation, etc.) is threatened. However,
the interventions are only activated if the victim has experienced the same or similar
violent situations for at least 6 months in duration (Sasaki and Ishii-Kuntz, 2016).
Protection orders can focus on the victim, a child living with the victim or the victim’s
relatives as detailed below:
•

A domestic restraining order: This prohibits the abuser from approaching
the victim’s residence, workplace and so forth for a period of six months.

•

A withdrawal restraining order: If the abuser had lived with his/her spouse,
the Protective Order can require the abuser to leave the residence and refrain
from loitering in the vicinity for a period of two months.

•

Restraining order (child): a 6 month order prohibiting a spouse from
following the personal life of a child who is living with the victim or to be in the
house/ school or neighbourhood of the child.

•

Restraining order (relatives): an order to forbid a spouse from following the
personal lives of relatives for 6 months. This also prohibits loitering around the
relative(s) neighbourhood or work office.
(adapted from Sasaki and Ishii-Kuntz, 2016:98 as adapted from the Domestic
Violence Prevention Lay Summary)
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11.2.1.2 Anti-Stalker Act 2000
Within the context of inter-partner violence in Japan, Sasaki and Ishii-Kuntz, (2016)
point to the role of specific legislation on stalking. It is noted that within inter-partner
relationships that are breaking or have broken down, one partner may commence
the unwanted pursuit of the other and this form of abuse is gaining increased
attention in Ireland60 and elsewhere (Office on Women’s Health, 2018).
In Japan, in 1999, Shiori Ino, a 21-year-old university student was murdered by a hit
man paid by a former boyfriend. Despite complaints to the police, no action was
taken. It was recognised that existing legislation was inadequate, and the Stalker
Regulation law was enacted (Beyer, 2018). The Anti-Stalking Act 2000 initially
recognised stalking as
•

Pursuing, ambushing, and thronging the victim

•

Informing the victim about the stalking via telephone and/or email

•

Leaving a memo in a bicycle basket

•

Demanding to meet and have a sexual relationship

•

Acting violently

•

Silently calling the victim and repeating phone calls

•

Sending dead animals and/or other unpleasant objects to the victims

•

Shaming sexually

The legislation was amended in 2017 to include cyberstalking and online
harassment. The criminal penalty for stalking was raised from six months to one year
and now allows prosecutors to act even without a victim filing an official criminal
complaint (Beyer, 2018).

60

For example. In 2019, Ruth Coppinger moved to introduce an amendment to the
Domestic Violence Act (Domestic Violence (No Contact Order) Bill 2019), but this
has lapsed with the dissolution of the 32nd Dail in 2020.
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11.2.1.3 Prevention of Elder Abuse, Support for Caregivers of Elderly Persons and Other
Related Matters Act 2005
The Act on the Prevention of Elder Abuse, Support for Caregivers of Elderly Persons
and Other related matters is based on a recognition that dignity, rights and interests
required legislative protection. This Act focuses the responsibilities of the State in
advancing policy measures of elder abuse prevention and protection and support for
caregivers of older persons. Although focused on older people, there is some
application to other at-risk groups. In the Act, elder abuse is defined as:
‘…abuse by a caregiver and elder abuse by a care facility staff member,
etc.
1. The term "elder abuse by a caregiver" as used in this Act means an act
that falls under any of the following items:
(i) the following acts inflicted by a caregiver upon an elderly person
of whom they take care for;
(a) inflicting an assault upon an elderly person that will cause or
is likely to cause external harm to his/her body;
(b) substantially failing to take care of an elderly person,
including severely depriving the elderly person of food or
leaving him/her unattended for a long period of time in a
manner that would likely cause his/her health condition to
deteriorate, and also including disregarding of acts similar to
those listed in any of items (a), (c) or (d) inflicted by any
person who lives together with the elderly person but who
does not fall under the category of a caregiver;
(c) directing to an elderly person any words or deeds which
would likely be significantly traumatic to him/her, including
significantly abusive language or a significantly negative
attitude toward him/her; and
(d) committing an indecent act against an elderly person, or
making an elderly person engage in such an act.
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(ii) the unjust disposal of an elderly person's property by a caregiver
or relative, or any other unjust acquisition of a property benefit
from an elderly person.’

The Act identifies particular people, such as healthcare workers, to actively identify
elder abuse as early as possible. Municipalities are given specific roles in term of
preventing elder abuse by providing consultations, guidance and advice to the older
person and caregiver and may request the assistance of the prefecture. If an
individual becomes aware of a person subject to spousal violence, they must
endeavour to inform the municipality. The municipality must endeavour to strengthen
inter-sectoral collaborations (with long-term care support centres, community general
support centred and private organisations etc) that confirm the safety of the older
person and consult with relevant organisations on how best to promptly respond to
the abuse. Supports also include the training of staff to both prevent and respond
competently to elder abuse as well as engaging in public relations activities for elder
abuse notification and to increase knowledge of human rights. Municipalities
endeavour to have staff with a specific responsibility in addressing elder abuse
(Article 15) by caregivers. Any individual who discovers the abuse of an older person
by a caregiver, where the older person’s life or health has been threatened ‘shall
promptly report this to the relevant municipality’ (Article 7:1). If the abuse is a
likelihood, then, the person should endeavour to report to the municipality. As in the
case of domestic violence legislation, reporting should not be hindered by issues of
confidentiality as provided for in the Penal Code 1907.
If a report of caregiver abuse is received, the municipality must ensure the safety of
the older person and consult with other agencies such as the elder abuse response
partners (such as long term support centred community general support centres), to
identify appropriate actions. The municipality or mayor, on receiving the report, must
take action to accommodate the older person (under the Act on Social Welfare for
the Elderly 1963) whose life or health is likely to have been endangered due to elder
abuse in a facility such as a short-term admission facility for the elderly in order to
temporarily shelter him/her. If required, the municipality will also file a request for a
trial pursuant to the provisions of Article 32 of the Act on Social Welfare for the
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Elderly 1963. Article 32 provides for a ruling for a prefecture to assign a social
welfare office (article 7) to preform functions in article 6(2):
(1) A prefecture shall, in connection with the enforcement of this Act,
perform the functions listed in the following items:
(i) to act as a liaison or coordinator among municipalities and to provide
municipalities with information or any other necessary assistance, in
relation to the implementation of welfare measures under this Act; to
perform functions incidental thereto; and
(ii) to endeavour to gain information on the actual status of welfare for the
elderly, from a broad perspective beyond the regional jurisdictions of each
of the municipalities.

If there are sufficient grounds for believing a material threat to the life of health of the
older person, the mayor of the municipality may instruct officials in the community
general support centre, or officials involved in welfare for the elderly, to conduct an
investigation. The representative of the community general support centre or other
official is tasked with entering the older person’s home to conduct an investigation.
The official must be able to produce his/her certification of identification and present
this to any relevant persons, if so required. Although this is not to be construed as a
criminal investigation and police accompaniment is not required, the mayor of the
municipality may request the chief of police’s assistance to ensure the safety of the
older person. If the physical and mental condition of the caregiver has deteriorated
significantly due to the caregiver burden, the municipality shall ensure
accommodation of the older person in short-term care. If deemed in the best
interests, the mayor of the municipality or the head of the care facility may restrict
visiting to the older person by the alleged perpetrator.
Under Article 17, the consultation, guidance and advice responsibilities, accepting
reports of abuse, confirming the safety of the older person, confirming facts and
alleviating caregiver burden may be delegated to elder abuse response partners.
When such delegation of functions occurs, the municipality must publicise the
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specific functions and elder abuse responses expected of partners who have
assumed these roles.
Care facilities are also mandated to have appropriate systems in place to protect the
older person and to provide training to staff on abuse prevention and intervention.
Facility staff are obliged by the Act to report abuse by other staff members to the
municipality and are protected from any negative consequence due to reporting.
Older residents may also directly report to the municipality. Facilities are also obliged
to have a system to handle complaints raised by the older residents or their families.
Reports received by the municipality will require investigation into the proper
management of the facility and exercise authority provided under the Act on Social
Welfare for the Elderly 1963 or the Long-Term Care Insurance Act 1997.
However, despite the legislative provision for safeguarding older people,
weaknesses in the provisions have been noted. For instance, Amano et al. (2016)
argue that the Act on the Prevention of Elder Abuse, Support for Caregivers of
Elderly Persons and Other Related Matters (2005) lacks enforceability and has little
impact as there are no sanctions for non-compliance.

11.2.1.4 Guardianship System (enacted 2000)
The adult guardianship system was reformed in December 1999. This involved the
enactment of four laws: the Law related to Partial Amendment of the Civil Code
1999, the Voluntary Guardianship Contracts Act 1999, the Establishment of Legal
Frameworks Act 1999 (in conjunction with the enforcement of the law related Partial
amendment of the Civil Code) and the Registration of Guardianship Act 1999.
The adult guardianship system supported by these Acts in Japan protects and
supports those who lack sufficient mental capacity to handle their personal affairs
(intellectual disability, cognitive challenges such as dementia, mental health issues).
Guardians are appointed by the Family Court to act in the person’s best interests.
Guardians are usually relatives but a legal/welfare expert or other third party, or a
welfare-related public interest corporation or other corporation may also be
appointed and, a supervisor may be chosen to supervise the adult guardians.
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Guardians are required to provide reports to the Family Court. The Mayor of the
Municipality may petition for guardianship in the event there is no suitable other
person.
The Guardianship System is comprised of Acts divided into legal guardianship and
voluntary guardianship. Legal guardianship is divided into three areas, full
guardianship, curatorship and assistance, as presented in Figure 27:

(Note 1) The consent of the person under curatorship will be required if the
request is made by a person other than the person under curatorship to
give a curator specific legal authority. The same is true for hearings
giving the right of consent or specific legal authority to an assistant and
hearings to start assistance.
(Note 2)Article 13, Paragraph 1 of the Civil Code states actions such as debt,
litigation, approval and abandonment of inheritances, new construction,
reconstruction, and extensions.
(Note 3)Through hearings in family court, the scope of the right of consent and
the right of cancellation can be extended in addition to the acts
prescribed in Article 13, Paragraph 1 of the Civil Code.
(Note 4)Activities related to daily life are excluded.
Figure 27: Types of Legal Guardianship in Japan (Ministry of Justice, n.d.)

In voluntary guardianship, the person with capacity signs a contract in the presence
of a notary that states who would represent them in the event of future incapacity. All
guardianships, both legal and voluntary are registered in the adult guardianship
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registration programme. This is based in the Guardianship Registration Division in
the Tokyo Legal Affairs Bureau.
Since 2006, there have been consultation counters for the “Adult Guardianship
System” opened in Community Support Centres (Hayashi, 2016). Hayashi (2016)
states that although the adult guardianship system was intended to particularly
protect from financial abuse, there have been cases recorded of misuse of powers
relating to economic exploitation.
Despite the provisions in the adult guardianship system, there have been criticisms,
such as the overt focus on property management rather than care and that the
guardian does not act as an advocate; rather the legal acts are related to contracts.
This may mean that people without capacity may receive inappropriate or
undesirable care services (Amano et al., 2016).

11.2.1.5 Long-Term Care Insurance Act 2000 (Regulation of Prohibition of Physical Restraints)
In the 1980s, the Japanese media began reporting on poor practices in long term
care, particularly the excessive use of restraints. The prohibition of restraints was
provided for in the Long-Term Care Insurance Act 2000. Physical restraints or other
acts that restrict residents’ movement are not permitted unless they are necessary to
protect the life of the resident. Restraints are permitted if documentation records that
a decision was made within the care team discussions and that the purpose,
duration and purpose of the restraint has been discussed with the resident and/or
family. There was initially no incentive to comply, but new standards introduced in
2006 indicated that if restraints were applied without documentation, there would be
a reduction on reimbursements to the facility (Amano et al., 2016).

11.2.1.6 Prevention of Abuse of Persons with Disabilities and Support for Caregivers Act 2011
This Act promotes the dignity and independence of people with disabilities and aims
to prevent abuse. Abuse of people with disabilities means abuse by caregivers,
abuse by employees of care facilities for persons with disabilities and abuse of
persons with disabilities by employers. The Act provides that the State and local
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governments must work with agencies to prevent and respond to the abuse of
people with disabilities, as well as strengthening and supporting co-ordination
between agencies. This also encompasses service provision by competent officials
who have appropriate expertise and training to provide appropriate support for
people with disabilities and their caregivers as well as providing resources and
raising public awareness on the issue. Article 5 indicates that there is a responsibility
on the public to understand how to prevent abuse and co-operate with State policy to
promote early detection of abuse of persons with disabilities as well as an obligation
to report any concerns to the municipality. Responsibility is placed within various
care facilities for persons with disabilities61 and their employees62 to detect abuse as
early as possible as well as co-operating in raising staff awareness abuse prevention
and supporting the adults’ independence.
Article 7 (1) states that:
‘Any person who finds out that a person with a disability is likely to have
been subjected to Abuse of Persons with Disabilities by Caregivers
(excluding abuse committed against a Person with a Disability under 18
years of age) must promptly report to that effect to the municipality.’
(Prevention of Abuse of Persons with Disabilities and Support for Caregivers
Act 2011)

Disclosure of abuse does not contravene the confidentiality expectations of the
Penal Code 1907. The municipality is obliged to ensure the safety of the person,
ensure the facts of the allegation and work with other agencies. If there is a concern
that there has been abuse of persons with disabilities by caregivers, which has
materially endangered the health or life of the adult, the municipality is obliged to
implement measures to address the safety of the adult, which can include the

61

Schools, medical institutions, health centres and other business organizations
School teachers, medical doctors, dentists, public health nurses, attorneys-at-law
and other persons with professional involvement in the welfare of Persons with
Disabilities, as well as Employers
62
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provision of temporary supported facility shelter for that person. The Mayor may
instruct an official to enter a domicile or residence to assess a person with disability
and may also request police assistance. Visits to the person with disability by the
caregiver may be restricted by the Mayor of the municipality or the head of the
support facility. Municipalities must also provide assistance to caregivers
experiencing significant physical or mental burden, which includes providing shortterm accommodation for the person with disability. Providers of care of welfare
services for persons with disabilities are required to have measures to prevent abuse
as well as responding to abuse and managing complaints from services users and
their families. Person with disabilities may report their experience of abuse to the
municipality.
Article 16(1) states:
‘Any person who finds out that a person with a disability is likely to have been
subjected to abuse of persons with disabilities by employees of care facilities for
persons with disabilities, etc. must promptly report to that effect to the municipality.’
(Prevention of Abuse of Persons with Disabilities and Support for Caregivers
Act 2011)

On receipt of a report of alleged abuse relating to a care facility, the municipality
must report the information to the prefecture where the care facility is located or
other relevant service (other welfare services involved with the for person with
disabilities). On receipt of the report, actions may be taken pursuant to the relevant
legislation (Social Welfare Act 1950, Labour Standards Act 1947, Employment
Promotion etc of Persons with Disabilities Act 1960, the Promoting the Resolution of
Individual labour-related Disputes Act 2001 or the Comprehensive Support for the
Daily and Social Life of Persons with Disabilities Act 2006). Workers who report in
good faith, must not (under article 22(4)) receive adverse treatment as a result of the
report.
The Act also provides for people with disability in schools, nurseries and employment
and the provision of a prefectural centre for the protection of the rights of persons
with disabilities.
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11.2.2 Secondary Legislation
No relevant secondary legislation for adult safeguarding specific for Japan was
identified within the scope of the review.

11.2.3 Standards, Guidance and Policies
No relevant standards, guidance and policies for adult safeguarding specific for
Japan were identified within the scope of the review.
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11.3 SECTORAL ROLES AND RESPONSIBILITIES
As described in Section 11.1.1, Japan’s health systems are led by the Ministry of
Health, Labour and Welfare (MHLW). There are three levels national, prefectural
(local government bodies, n=47), and municipalities (four types – cities, towns
villages and special wards, n=1,780), and direct service delivery and implementation
are predominately managed by prefectural and municipal governments. Japan’s
health system is based on universal healthcare (Sakamoto et al., 2018). The
National Public Safety Commission (NPSC) and the National Police Agency (NPA)
comprise the police service in Japan. Under the NPA, there are seven regional
police bureaus with a total 45 police prefectures. The Tokyo Metropolitan Police
Department and the Hokkaido Prefectural Police Headquarters are not included in
the regional police bureaus (National Police Agency, 2018).
Any information available on all Japanese sectoral and cross sectoral roles
discussed within this chapter has been used to populate Table 28.

11.3.1 Justice Sector
Within the National Police Agency there are provisions for safeguarding in relation to
adults at risk. In cases of stalking, spousal violence, missing persons, and child,
elderly and disability abuse, police are required to take responsibility to effectively
secure and prioritise the safety of the adult and recognise the urgent context of the
situation. Actions include the power of arrest. Guidance is also provided for human
trafficking which is recognised as needing multi-agency and international
collaborations to identify at risk adults and protect them from exploitation. The police
have hosted an ‘Anonymous-report Hot Line’ to enable the public to report any
knowledge of, or suspicions of human trafficking. In this regard, in 2017, 46 cases of
human trafficking were managed by the Japanese police force which involved forced
labour, sexual exploitation and other offences (National Police Agency, 2018:17).
In relation to domestic violence and gender-based complaints, there is a growing
demand. In 2018, 77,480 calls were made to Japanese police. This included the
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identification of 9,088 cases of domestic violence across Japan representing an
increase of 666 cases from the previous year (Siripala, 2019).
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Table 28. Sectoral and Cross sectoral roles and responsibilities in Japan

Japan
•
•
Health and
social care

•
•
•
•

Police /
Justice

Equality /
Rights /
Social
Inclusion
Financial
Institutions
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Japan’s health systems are led by the Ministry of Health, Labour and Welfare and direct service delivery and
implementation are predominately managed by prefectural and municipal governments
The Act on the Prevention of Elder Abuse, Support for Caregivers of Elderly Persons 2006 identifies particular
people, such as healthcare workers, to actively identify elder abuse as early as possible
Care facilities are mandated to have appropriate systems in place to protect the older person and to provide
training to staff on abuse prevention and intervention.
If deemed in the best interests, the mayor of the municipality or the head of the care facility may restrict
access to the older person by the alleger perpetrator. The municipality may also arrange short term
accommodation for the older person if the experience of caregiving is stressful for the caregiver.
On receiving a report of spousal abuse, police are required to intervene to prevent harm and protect the person
as well as report the issue to the police. The Head of Police must provide refuge to the person.
Within the National Police Agency, there are provisions for safeguarding in relation to adults at risk. Police are
required to take responsibility to effectively secure and prioritise the safety of the adult and recognise the urgent
context of the situation
The Act on the Prevention of Spousal Violence and the Protection of Victims 2001 mandates the Prime Minister,
the National Public Safety Commission, the Minister of Justice, and the Minister of Health, Labour and Welfare
to prevent spousal abuse and produce a basic policy on the prevention of such abuse and the protection of
victims, as well as provide guidance to facilitate local implementation.
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Welfare /
Social
Protection

•

Within the prefectures, there must be dedicated support and counselling services, which are authorised by
municipalities, to counteract and intervene in spousal abuse. Support includes safety in an emergency,
welfare assistance and assistance in accessing security in a women’s protection facility

Prefectures are tasked with the responsibility of operationalising the prevention of spousal abuse and assistance to
victims
Municipalities are given specific roles in term of preventing elder abuse by providing consultations, guidance and
advice to the older person and caregiver and may request the assistance of the prefecture. The municipality
must put in place supports that confirm the safety of the older person and consult with relevant organisations on
how best to respond to the abuse. The municipality must take action to accommodate the older person (under
the Act on Social Welfare for the Elderly) whose life or health is likely to have been endangered due to elder
abuse in a facility such as a short-term admission facility for the elderly in order to temporarily shelter him/her. If
required, the municipality will also file a request for a trial pursuant to the provisions of Article 32.
Local
Authorities

•
•

•

•
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Within the prefectures, there must be dedicated support and counselling services, which are authorised by
municipalities, to counteract and intervene in spousal abuse. Support includes medical or psychological
assistance. Support includes Protective Order, if required
If there are sufficient grounds for believing a material threat to the life of health of the older person, the mayor of
the municipality will instruct the community general support centre to conduct an investigation. The
representative of the community general support centre may be accompanied by a police officer to ensure the
safety of the older person
If deemed in the best interests, the mayor of the municipality or the head of the care facility may restrict
access to the older person by the alleger perpetrator. The municipality may also arrange short term
accommodation for the older person if the experience of caregiving is stressful for the caregiver.
The Mayor of the Municipality may petition for guardianship in the event there is no suitable other person
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•

Other
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The Act on the Prevention of Spousal Violence and the Protection of Victims 2001 mandates the Prime
Minister, the National Public Safety Commission, the Minister of Justice, and the Minister of Health,
Labour and Welfare to prevent spousal abuse and produce a basic policy on the prevention of such abuse and
the protection of victims, as well as provide guidance to facilitate local implementation.
If there are sufficient grounds for believing a material threat to the life of health of the older person, the mayor of
the municipality will instruct the community general support centre to conduct an investigation. The
representative of the community general support centre may be accompanied by a police officer to ensure the
safety of the older person
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11.4 INTERVENTIONS – AND APPROACHES WHICH IMPROVE OUTCOMES
There is an absence of any published evidence or grey literature on interventions for
safeguarding adults at risk in Japan within the scope of this review (the limitations of
which are described in Section 1.2.5).

11.5 ECONOMIC IMPACTS
There is an absence of any published evidence or grey literature on resource
impacts/unit cost/costs for safeguarding adults at risk within the scope of this review
(the limitations of which are described in Section 1.2.5). It is this research team’s
opinion that this is primarily due to a lack of published research on this topic.
Anecdotally, the research team makes a reasonable assumption that agencies and
jurisdictions implementing adult safeguarding systems or processes must have
assigned resources and budget to achieve their goals (whether through reallocation
of current resources or through accessing additional resources). However, this
information (type of resources, unit cost, overall budget impact) was not available for
analysis within the scope of this review.

11.6 TRAINING AND DEVELOPMENT
There is an absence of any published evidence or grey literature on training and
development for safeguarding adults at risk in this jurisdiction within the scope of this
review (the limitations of which are described in Section 1.2.5). It is this research
team’s opinion that this is primarily due to a lack of published research on this topic.
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CHAPTER 12 – CONCLUSION
12.1 INTRODUCTION
This report provides a review of the current status of adult safeguarding in nine
jurisdictions: Ireland, Scotland, England, Wales, Northern Ireland, Canada, Australia,
Norway and Japan. The review encompassed three methods of data collection.
Firstly, a systematic review of the literature (database and grey literature searches)
from 2017-2019, building on the Donnelly et al. (2017) and HIQA & MHC (2018a)
reports. Secondly, a review of literature, database and grey literature search for
Norway and Japan for the period 2009-2019. Thirdly, a snowball approach to the
literature, wherein literature not identified in the database or grey literature was
supplemented by literature relevant to the review focus and which was cited in the
identified papers or reports. Literature related to self-neglect was not included in the
report requirements. The initial search identified that many publications, particularly
those within the grey literature for Norway and Japan, were not in English. Where
this was the case, two regional experts were contacted to review and supplement the
data63.

63

Dr Astrid Sandmoe, Norwegian Centre for Violence and Traumatic Stress Centre,

Oslo, Norway. Dr Sandmoe enlisted the assistance of Dr. John-Ingvard Kristiansen,
Senior Advisor at the Norwegian Directorate for Children, Youth and Family Affairs
2020. Professor Noriko Tsukada, Nihon University College of Commerce, Tokyo,
Japan.
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Table 29. Aggregated Norms in the current Adult Safeguarding Systems described in the published literature of the
countries within the scope of this review
Adult Safeguarding Systems
Ireland

Northern Ireland

Scotland

Who or What?

Who or What?

Who or What?

Lead sector(s) and
approach

Lead sector not defined. Each sector is
responsible for activity within its area of
responsibility e.g. crime = justice sector (DOJE),
social welfare fraud = DEASP, healthcare and
social care issues = health sector (DOH), In
complex cases responsibility may span different
sectors.

The HSCBs
(DHSSPS) lead and
coordinate an
intersectoral approach
between DOH and
DOJ

Lead professions
involved

Social Worker, Gardai, Nurses, Financial officials
(if relevant to financial abuse)

GPs, PSNI, Social
Workers

Local Authorities, Police,
NHS staff

Lead
organisational
model

Gardaí lead on some aspects e.g. vetting and
receiving reports on certain offences against
vulnerable persons; Department of Justice and
Equality lead on domestic, sexual and genderbased violence policy and on non-discrimination /
rights / equality / decision-making (capacity)
policy; and each sector leads on relevant issues
under its remit e.g. HSE leads on health sector
safeguarding, supported by Gardai when a crime

HSCB acts through
Local Adult
Safeguarding
Partnerships (LASPs)

Adult Protection Committees
are formed using
representatives from each
sector in local areas to act on
safeguarding issues
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Local Authorities (Councils)
lead and coordinate an
intersectoral approach
between DHSC and DOJ
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has occurred; DEASP leads on welfare fraud
against vulnerable persons, etc.

Evaluation of
system in place
based on evidence
available

Lead sector and
approach

Lead professions
involved

Lead
organisational
model
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Not defined

Not defined

Not defined

England

Wales

Canada

Who or What?

Who or What?

Who or What?

Local Authorities (Councils) lead
and coordinate an intersectoral
approach between DHSC and
DOJ

Local Authorities (Councils) lead
and coordinate an intersectoral
approach between DHSC and
DOJ

Varies depending on province but
two examples cited are local
networks (e.g. Community
Response Networks or Local
Community Service Centres) who
lead and coordinate an
intersectoral approach between
DOH and DOJ

Council, Police, NHS

Council, Police, NHS

Police, Healthcare staff

Local Authorities are obliged to
lead on an inter-sector (multiagency)

Single agency, single disciplinary
model with a dedicated responder
or the multi-disciplinary model
with designated agency37

Local Authorities are obliged to
lead on an inter-sector (multiagency) local adult safeguarding
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Evaluation of
system in place
based on evidence
available

system which focuses on both
prevention and early intervention

local adult safeguarding system in
collaboration with the National
Independent Safeguarding Board
which focuses on both prevention
and early intervention

Not defined

Not defined

Not defined

Australia

Norway

Japan

Who or What?

Who or What?

Who or What?

Lead sector varies depending on
state, but primarily DOH and DOJ.

Lead sector and
leading approach

Lead professions
involved
Lead
organisational
model
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The approach varies depending
on state, but there is a focus on
inter-agency approaches, with the
lead agency typically determined
by the adult already being in
receipt of a service from that
agency.
Healthcare and social workers,
police

No specific adult
safeguarding policy but controlled
by health, social and justice
legislation
The approach to responses are
directed by
municipalities (Councils)

No specific adult
safeguarding policy but controlled
by health, social and justice
legislation
The approach to responses are
directed by prefectures and
municipalities (Councils)

Healthcare and social workers

Healthcare and social workers,
police

No adult safeguarding model in
place

No adult safeguarding model in
place
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NDIS Quality and Safeguards
Commission (independent
agency) coordinates activities
through local agencies
Evaluation of
system in place
based on evidence
available

Not defined

Not defined

Not defined

Terminology: DEASP – Department of Employment Affairs and Social Protection, DHSC – Department of Health and Social Care
(England, Scotland, Wales), DHSSPS – Department of Health, Social Services and Public Safety (Northern Ireland), DOH –
Department of Health, DOJ – Department of Justice, Garda – Police force in Ireland, GP – General Practitioner, HSCB – Health and
Social Care Boards, HSE - Health Service Executive, NDIS – National Disability Insurance Scheme, NHS – National Health Service
(UK Health Service), PHN – Public Health Nurse, PSNI – Police Service of Northern Ireland, Tusla – an Irish State agency
responsible for the national child protection service and improving wellbeing and outcomes for children and families.
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12.2 ADULT SAFEGUARDING
Adult safeguarding has received an increased focus in all jurisdictions within this
review in recent years; however, approaches have differed in and between countries.
While Ireland, Norway and Japan have a nationwide legislative, policy and practice
approach, the other jurisdictions studied are, or are made up of, autonomous states,
provinces or territories and have a more patchwork approach which is determined by
each such state, province or territory. What unites the approaches is an increasingly
overt objective to underpin practice, policy and legislation within a rights-based
framework, aligning with the United Nations Convention on the Rights of People with
Disabilities (2006a). Donnelly et al. (2017) indicate that the development of
safeguarding structures is contingent on five generative mechanisms. These are:
1. Context: macro social forms such as culture, policy, legislation (how the
protection of human rights is translated into policy and legislation), state
intervention in funding and provision of support and services, social norms
associated with gender, family, caring and ageism
2. Organisational structures: social organisation of service delivery, provision and
development.
3. Social setting: immediate environment the adult may find themselves in such as
living in residential units, with family
4. Situated activity: dynamics of ‘face-to-face’ interaction, inter- personal
relationships
5. The individual: biographical experience and social involvement including
physical, mental and cognitive status.
(Donnelly et al. 2017:158)

These generative mechanisms underpin specific safeguarding services and
legislation which are in place or under discussion in the jurisdictions discussed in this
review. The kind of initiatives implemented in the countries include (but are not
limited to) establishing community-based networks to combat abuse, increasing
public awareness, and addressing discrimination (ageism, attitudes towards
disability, stigma); for example Australia and Canada. Equally accessible information
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for the public and professionals is advantageous. For example, the development of
an Elder Abuse Knowledge Hub in Australia, which was launched in December
201964, is focused on enhancing public and professional understandings of elder
abuse, improving community awareness and providing information resources.

12.3 TERMINOLOGY AND DEFINITIONS
Traditional terminology focused on using terms such as ‘vulnerable’ and ‘abuse’.
However, there is a recognition on the consequences of language in how it positions
people as well as how it provides frames of reference, transforming people from
objects of charity to self-determined subjects (Sherwood-Johnson, 2013; Stewart,
2016). For example, there is a recent move away from using the term ‘vulnerable
adults’ in jurisdictions such as Scotland as this has been found to have implications
related to stigmatisation, discrimination, dependency, and it covertly sanctions
paternalism and underpins a homogeneous view (Donnelly et al., 2017).
In efforts to address such linguistic challenges, alternative terms have been applied
both in policy and legislation. For example, Scotland’s legislation applied the term
‘adults at risk of harm’, which constructs such adults as individuals who may, due to
particular circumstances, require support and protection. Similar terminology is used
in the Care Act 2014 in England, Wales (see Wrexham County Borough Council,
2018), Northern Ireland (NI DHSSPS & NI DOJ, 2015) and more recently, Australia
(Australian Law Reform Commission, 2017b). In Ireland, the HSE’s new draft
operational adult safeguarding policy departs from the term ‘vulnerable adult’ which
was used in the previous 2014 policy (HSE Social Care Division, 2014) and points to
an ‘adult at risk’ who is:
•

At risk of experiencing abuse, neglect, or exploitation by a third party and

•

Lacks mental or physical capacity to protect themselves from harm at this
time in their lives.
(HSE NSO, 2019a:10)

64

https://www.compass.info

468 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

The Approved National Standards for Adult Safeguarding (HIQA & MHC, 2019) also
use the term ‘adult at risk’, where it is defined as:
‘…a person who is aged 18 years or older who needs help to protect
themselves from harm at a particular time. A distinction should be made
between an adult who is unable to safeguard him or herself, and one who
is deemed to have the skill, means or opportunity to keep him or herself
safe, but chooses not to do so.’
(HIQA & MHC, 2019:15)

The term ‘adult at risk’ was used within the Adult Safeguarding Bill 2017 (Private
Members’ Bill).
It should be noted that there are examples in other jurisdictions where different
terminology was applied. For example, recent safeguarding legislation in Québec
2017 applied the terminology of ‘vulnerability’. How the term is defined in legislation
frames the scope of the application and its meaning. In the case of Quebec, the
Vanguard Project adopted a new understanding of the term vulnerability. They
understand vulnerability to be relative, relational, not inherent or reducible to a
disability issue but related to a wide range of diverse factors such as isolation, lack of
education, poverty, lack of information, addiction, homelessness, development or
disability and mental health illness, which do not remain static, but change with the
person and their social circumstances. Meanwhile, other Canadian jurisdictions such
as Yukon and British Columbia are moving to the simpler term of “adult who has
been abused or neglected” (Donnelly et al., 2017).
The demarcation of age within which a person reaches adulthood also differs within
certain countries. For example, in the Scottish Mental Capacity Act and the Adult
Support and Protection Act 2007, the age of application is 16 years. In contrast,
since the introduction of the Age of Majority Act 1985, in Ireland adulthood is
constructed as 18 years and above. This is applied in the Child Care Act 1991, and
as a result, those younger than 18 years who are experiencing safeguarding issues
are managed within the children’s system (Tusla). Equally, the types of abuse
recognised has expanded in Ireland (HSE NSO, 2019a) and in the Care Act
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(England) 2014 to include human trafficking and modern slavery within the domain of
adult safeguarding. Other typologies can include social abuse (Kaspiew et al., 2019)
and substance/chemical abuse (Government of South Australia, 2014). According to
some authors, the conceptualisation of resident to resident abuse requires more
research (McDonald et al., 2015), particularly as this represents a high proportion of
referrals within the Irish safeguarding system (HSE NSO, 2019b) and can be underaddressed at a practice level (Rosen, 2008) due to a lack of published evidence
available to address it.
With regard to the use of the term ‘abuse’, some jurisdictions (see Adult Support and
Protection (Scotland) Act 2007, NI DHSSPS & NI DOJ, 2015:10) have preferred to
use the word ‘harm’, moving away from the perpetration act to the impact of the
perpetration, which is considered less stigmatising (Taylor, 2013). In Québec,
legislation uses the term maltreatment rather than abuse. This research team has
not identified published evidence to suggest certain terms work better than others.
Each jurisdiction appears to have developed the term to fit their needs. However, it is
this research team’s opinion that clarity on the selected terminology used is crucial;
and if possible, it should be consistently used across legislation, policy, regulatory
and practice discourses.
Definitions have also been subject to increased scrutiny. Many countries have
applied the World Health Organization’s (2002) definition related to elder abuse, but
increasingly this has been seen as limited in safeguarding due to the focus on older
people, the requirement of being in a position of trust and that the abusive act
requires the victim to experience ‘harm or distress’ (Phelan, 2013). Definitions of
safeguarding have changed to reflect a wider scope of mistreatment and extend
beyond the older population or beyond people who are within receipt of care
services. Donnelly et al. (2017) notes the move from a focus on the individual
themselves to the appreciation of the contextual situation within which safeguarding
an individual occurs.
More comprehensive definitions have been applied which reflect the broader scope
of safeguarding both in Ireland (HSE Social Care Division, 2014; HSE NSO, 2019a)
and in other countries (Care Act 2014; Kaspiew et al., 2019). This has also enabled
the integration of the expanded abuse categories as additional types are included
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under the remit of safeguarding, for example, modern slavery, human trafficking and
online abuse (Care Act 2014; HSE NSO, 2019a) and stalking (Stalker Regulation
Law 2000 (Japan)). Consequently, policy requires a definition that is sufficiently
focused to provide for the scope of safeguarding and sufficiently descriptive to
provide for its inclusion criteria. The DOH acknowledged the need for clear adult
safeguarding definitions and terminology in its draft “Discussion Paper: Primary
Definitions – National Policy on Adult Safeguarding for the Health Sector” which
details the definitions the Department propose to use in developing a policy for the
health and social sector (DOH, 2019f) (see Section 2.2 for the complete list of
definitions in the draft DOH Discussion paper).
In terms of the focus of policy, evidence suggests that consideration must be given
to whether it is primarily preventative or focused on intervention, or both because
lack of clarity impacts on policy implementation (Stewart, 2016; Donnelly et al.,
2017). Like other countries, in the United Kingdom and Canada, there has been an
increased emphasis on protecting adults, particularly under the concept of promoting
well-being. Within the ecological approach, there is an integration of community and
professionals who work together to address safeguarding and targets both
prevention and intervention. For example, Canada, Australia and Japan have
specific guidance on approaching prevention and intervention by using inter-agency
and inter-setting supports. Canada’s community response teams and developments
in the financial sector provide an example of proactivity in prevention and
intervention; Australia has a system of community visitors and the literature
demonstrates the increasing scope of practice of legal practitioners in health-justice
partnerships. In Japan, there is a legislative focus on abused people having access
to the support centres in the community and an obligation to provide emergency
accommodation as well as mandated police response. Northern Ireland (NI DHSSPS
& NI DOJ, 2015) also takes a wide view of safeguarding, targeting support,
protection and prevention (LRC, 2019a). Intervention approaches, in contrast, focus
on addressing the potential outcomes of harm. For example, Scotland, England and
Wales have framed legislation on interventions and responsibilities which are
operationalised if the adult is at risk and in need of protection (Donnelly et al., 2017).
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12.4 A TURN TO RIGHTS-BASED APPROACHES
In recent years, there has been a concerted effort to position safeguarding within a
human rights-based approach which complies with the United Nations Universal
Declaration on Human Rights (UN, 1948), Convention on the Rights of Persons with
Disabilities (UN, 2006a) (ratified by Ireland in 2018), and the Istanbul Convention on
preventing and combating violence against women and domestic violence (Council
of Europe, 2011) (ratified by Ireland in 2019). The UN Conventions promote, protect
and ensure the full and equal enjoyment of all human rights and provisions detailed
within specific human rights or anti-discrimination legislation (Ireland, United
Kingdom, Canada, Japan) or even in constitutions (Ireland, Norway, Australia,
Canada for example). Within the development of Ireland’s first definition of elder
abuse, which drew on the World Health Organization (2002) definition, the Working
Group on Elder abuse made a decision to add the violation of human or civil rights,
recognising that abuse impinged on rights.
The evidence suggests that rights-based approaches are fundamental to the
principles of policies (HSE Social Care Division, 2014; HSE NSO, 2019a) as well as
being an important pillar in regulatory standards (see HIQA & MHC, 2018a; HIQA,
2016a; HIQA, 2016b; HIQA, 2016c; HIQA, 2013).
Each jurisdiction within the scope of this review states that an individual has a right
to make their own choices with the caveat that they must demonstrate functional
decision-making capability. A person-centred ethos is within HIQA’s mandate and
they consider it essential to adult safeguarding (HIQA & MHC, 2018a). A functional
approach to capacity assessment is embedded in concepts of the presumption of
capacity, self-determination, consent, least interventive approach, proportionality,
empowerment and autonomy within legislative, policy and practice principles
(Department of Health and Social Care (England), 2014; HIQA & MHC, 2018a; LRC,
2019a). All jurisdictions propose that adults who demonstrate functional capacity
ability are entitled to make risky choices, although it is noted by Cave (2017) that the
doctrine of necessity should be applied in medical decisions if the risk relates to
serious harm, death or it appears the choice is under undue influence. If functional
capacity is not demonstrated, all jurisdictions have guardianship legislation which
provides for supported decision-making. Again, it is underpinned by a human-rights
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ethos, with the appointed guardian, either through assisting or representing the adult,
mapping decisions to the will, preference, values and beliefs of the individual.
Deprivation of Liberty Safeguards (DoLS) schemes are complex because in
protecting an individual from perceived harm, they can deprive an individual from
liberty which is required by Article 5 of the European Convention on Human Rights
(ECHR). The DoLS schemes are intended to ensure that individuals who cannot
consent to care arrangements (in a care home or hospital) are protected and that if
their liberty is restricted during their care, that the protection is appropriate and in
their best interests. In relation to England and Wales, in 2014, the House of Lords
Select Committee on the Mental Capacity Act 2005 found the DoLS scheme was
"frequently not used when they should be, leaving individuals without the safeguards
Parliament intended". The Mental Capacity (Amendment) Act 2019 will see the
DoLS scheme replace by the Liberty Protection Safeguards to improve the use of
safeguards required by Article 5 of the EHCR (Mental Capacity (Amendment) Act
2019: explanatory notes).
It is noted that there has been a shift in the principles of guardianship from substitute
decision maker (as articulated in Irish wardship), to supported and assisted decisionmaking underpinned by the assumption of capacity unless proven otherwise as
provided for in Ireland’s Assisted Decision-Making (Capacity) Act 2015. Again,
language is important. A substitute decision maker implies the power is with the
nominated person, while assisted and supported positions denote the continued
input of the adult, where the representative’s role is to assist them in decisionmaking or to make decisions jointly with such persons (as in his/her will preference,
values and beliefs) (Assisted Decision-Making (Capacity) Act 2015). This distinction
was made as far back as 1996 in Canada under the British Columbia Adult
Guardianship Act 1996 and is a fundamental principle in the Assisted DecisionMaking (Capacity) Act 2015 in Ireland. There is also an advantage in adults’
advanced planning of will, preference, values and beliefs in arranging a power of
attorney or advanced care directives. In Ireland, while the Assisted Decision-Making
(Capacity) Act 2015 has not been fully implemented, it has been recognised that the
wardship arrangements require review in line with human-rights and with the
provisions in the 2015 Act (Condell, 2019).
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Consequently, as laid out in the LRC consultative Issues Paper (2019a), any new
legislation in this area should consider following a rights-based approach which
maps to the principles within the Assisted Decision-Making Capacity Act 2015 to
provide a consistent approach.

12.5 ADVOCACY
Advocacy supports and enables people who have difficulty representing their
interests, to exercise their rights, express their views, explore and make informed
choices (Social Service and Well-being (Wales) Act 2014 – Part 10 Code of Practice
(Advocacy)). Advocacy can take many forms (see Section 7.5.3.1), each with the
common aim of supporting individuals to have their voices heard, clarifying options
and express their views, wishes and feelings. Each form of advocacy has its own
benefits.
“Independent advocacy” refers specifically to a service provided by a person or
organisation that is “structurally and financially” autonomous and independent from
the services that deliver health and social care, as well as from the family of the
person to whom the advocacy service is being provided’ (LRC, 2019a:147;
Safeguarding Ireland, 2018). It can be provided by volunteer advocates, professional
advocates, by health or social care professionals currently working with the individual
(provided their decision-making capabilities are not compromised) or other health or
social care professionals (perhaps provided for by a government agency).
The provision of advocacy services is varied in Ireland. The National Advocacy
Service for People with Disabilities (NASPD) is an independent service funded by
the Department of Employment Affairs and Social Protection (DEASP) through the
Citizens Information Board. The NASPD also commenced a Patient Advocacy
Service in November 2019 after winning the tender to do so from the Department of
Health’s National Patient Safety Office. There are also non-governmental services
such as Sage Advocacy which provide services for adults at risk (including older
people, people with disabilities, people with mental illnesses) and in July 2018, it
began providing services to cohorts previously provided by Patient Focus like
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vulnerable adults and healthcare patients. To date, Irish legislation which addresses
advocacy service provision (e.g. Comhairle Act 2000 as amended by the Citizens
Information Act 2007, see Section 3.4.3) does not specifically define or provide for
“independent” advocacy, and this remains a lobbying focus of Safeguarding Ireland
(see Section 3.3.8) and other lobby groups.
Independent advocacy is available in a number of jurisdictions and is closely linked
to alignment with the principles of a rights-based approach. The role of an
independent advocate as a safeguarding intervention has been shown to realise the
rights of an individual. They can assist in empowering the individual to articulate will
and preference, while also speaking on the person’s behalf, if needed, as well as
providing a safety net for upholding rights (Lonbay & Brandon, 2017; Safeguarding
Ireland, 2018; LRC, 2019a).
In England, Sections 67 and 68 of the Care Act 2014 provide for an independent
advocate in the event that functional capacity is not demonstrated and there is no
suitable person to represent the individual in either safeguarding enquiries or an
adult safeguarding review. The Care Act 2014 also specifies conditions in Section 67
and 68 which must be met to consider independent advocacy. These include that the
individual would otherwise experience difficulty doing one or more of the following:
•

Understanding relevant information

•

Retaining that information

•

Using or weighing that information as part of the process of being involved

•

Communicating the individual views, wishes or feelings

Advocacy and independent advocacy are also provided for in Sections 35 and 36 of
the Mental Capacity Act (England and Wales) 2005 as well as being part of
safeguarding in Wales (Social Service and Well-being (Wales) Act 2014. Section 181
of the Social Service and Well-being Act 2014 provides that regulations may require
a local authority to arrange advocacy services for people in need of them, subject to
restrictions set out in Section 182 (generally where they are already providing
assistance to them under other legal provisions). Under Part 10 of this Act, a
statutory code of practice has been issued to require local authorities to:

475 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

‘(a) ensure that access to advocacy services and support is available to
enable individuals to engage and participate when local authorities are
exercising statutory duties in relation to them, and
(b) to arrange an independent professional advocate to facilitate the
involvement of individuals in certain circumstances.’
Social Service and Well-being (Wales) Act 2014 – The Part 10 Code of
Practice
(Advocacy)

There is a ‘duty to consider’ advocacy needs under Section 6 the Adult Support and
Protection (Scotland) Act 2007.
In England and Wales, professional codes of practice for social workers can stipulate
acting as an advocate for a patient, but the professionals themselves are bound up
in organisational rules, policies and professional perspectives. Families also often
act as advocates, but may be immersed in the subjectivity of their relationship with
the adult at risk. There may also be a conflict of interest in using a relative as an
independent advocate. As discussed above, the Care Act (England) 2014 specifies
in Section 67 and 68 that a local authority may appoint an independent advocate in
situations where there is no “appropriate person” to represent the individual. The Act
provides, in Sections 67 and 68, that an appropriate person representing an
individual must not be engaged in providing care or treatment for the individual in a
professional capacity or for remuneration. Additional research has shown that where
family members are involved in representing adults at risk, there can be potential
issues, for example, conflict between family members or family members
representing their own views and wishes, rather than those of the at-risk adult
(Lonbay & Brandon, 2017).
In Victoria, the Guardianship and Administration Act 1986 provided for the creation of
the Victorian Office of the Public Advocate; an independent statutory authority to
provide advocacy services for adults at risk. Since it was established in 1986, it has
promoted the rights, interests and dignity of people with disability (specifically
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intellectual impairment, mental illness, brain injury, physical disability or dementia)
living in Victoria (Victorian Law Reform Commission, 2011).
Proponents for independent advocacy such as Safeguarding Ireland seek its
introduction on a statutory basis in Ireland. Safeguarding Ireland commissioned a
scoping document: “Independent Advocacy in Ireland: Current Context and Future
Challenge” (Safeguarding Ireland, 2018) which describes a range of advantages of
advocacy and independent advocacy based on evidence from other jurisdiction’s
experiences. The increased profile of the issue of independent advocacy is
evidenced by its discussion in a number of recent publications and processes
including: HIQA, 2016c; Adult Safeguarding Bill 2017 (Private Members’ Bill); Joint
Oireachtas Committee on Health, 2017; HSE National Dementia Office &
Alzheimer’s Society of Ireland, 2018; LRC’s consultative Issues Paper 2019a.
Safeguarding Ireland (2018) suggests that independent advocacy requires a national
framework with associated funding and to be underpinned by a rights-based culture.
Safeguarding Ireland (2018) also asserts that independent advocacy should be
contextualised within a continuum of services and under the remit of a “National
Advocacy Council”, with national standards, education and training and a legislative
underpinning.
In Ireland, while independent advocacy does not have a statutory basis, it should be
noted that advocacy has already been incorporated into a number of different
contexts. For instance:
•

There is an entitlement to independent legal representation within the Irish Mental
Health Act 2001

•

A number of HIQA or HIQA/MHC standards (approved by the Minister for Health
under the Health Act 2007 and/or mental health legislation) require provision of
information about, and facilitation of access to, support and advocacy services –
in disability and older people’s residential settings and in adult safeguarding
contexts

•

Advocacy/personal advocacy services are provided for under DEASP legislation
(Comhairle Act 2000 as amended by the Citizens Information Act 2007, see
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Section 3.4.3) by the National Advocacy Service for People with Disabilities
under the aegis of the Citizens’ Information Board
The LRC consultative Issues Paper (2019a) details evidence that despite the HIQA
National Standards for Residential Care Settings in Ireland making numerous
references to access to independent advocates, some nursing homes were still not
facilitating access to an independent advocate. Anecdotal evidence from advocacy
personnel indicates that sometimes nursing home staff may side with relatives to
exclude an independent advocate on the basis that “the family are the best
advocates” (Safeguarding Ireland, 2018). These kinds of biases highlight the
importance of ensuring that where necessary, at risk adults have access to an
advocacy service that is independent of both service providers and family members
(Safeguarding Ireland, 2018). However, this is difficult, if not impossible, to fully
achieve if the provider of the advocacy service is funded by, dependent on,
commissioned by or regulated by the same agencies that are delivering, for
example, social or healthcare services that are not meeting the needs of an at risk
adult (LRC, 2019a).
The Assisted Decision-Making (Capacity) Act 2015 provides for supported decisionmaking to assist vulnerable people with limited capacity. One of the underlying
principles of the Act is that everyone should be presumed to have capacity to make
decisions and have autonomy. Safeguarding Ireland (2018) and Lonbay & Brandon
(2017) argue that independent advocacy helps realise this autonomy by enabling
individuals to self-advocate. They proceed to suggest that centralised structures (like
a national advocacy body to coordinate independent advocacy) and protocols are
required to maximise and protect the independence of the advocacy provider
(Safeguarding Ireland, 2018). However, our research team failed to identify empirical
evidence to support these suggestions within these publications. Safeguarding
Ireland (2018) does describe patient advocacy provisions in New Zealand (which has
an independent service with a statutory basis), England (which has an independent
service with a statutory basis embedded in the NHS) and Western Australia (which
does not have a statutory service); however, we found no comparative evaluation
detailing which system was most effective across a range of variables, including
impact and cost-effectiveness. Therefore, pertinent questions remain regarding the
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value of independent advocacy services over advocacy services which should be
addressed by comparative research.

12.6 LEGISLATION
Both Ireland (ROI) and Northern Ireland have adult safeguarding systems based
largely on policy, rather than dedicated1 safeguarding legislation. As discussed
previously, throughout this review, references have been made to “dedicated 1” adult
safeguarding legislation: meaning legislation which would "place an obligation on
state bodies to ascertain if adults are at risk of harm, and to intervene when
necessary to protect adults at risk" (drawing on the meaning assigned to "specific"
legislation in the HIQA and Mental Health Commission (MHC) Background
Document referred to at Section 1.2 above (HIQA & MHC, 2018a: 11)). Some
jurisdictions are described in this review as having or not having dedicated adult
safeguarding legislation, in this sense. As discussed in this review, adult
safeguarding may be managed in some jurisdictions through a combination of
legislative and non-legislative policy instruments (e.g. more generic primary or
secondary legislation provisions which address aspects of adult safeguarding;
national standards, guidelines and guidance; national and agency-level strategies
and policies; professional regulatory frameworks and codes of practice; formal and
informal inter-agency agreements and partnerships; standard operating procedures;
and other initiatives including training, awareness, educational and professional
development programmes and campaigns).
The Northern Ireland safeguarding system involves joint coordination by policing and
health systems. As discussed in Section 3.4, there are provisions within existing
legislation in ROI that can be applied in relation to certain adult safeguarding
situations. Recent relevant initiatives in the ROI include the Assisted DecisionMaking (Capacity) Act 2015, the Government’s decision to approve the development
of a national policy on adult safeguarding in the health and social care sector
(including such underpinning legislation as may be required) and the intention
flagged by the Minister for Justice and Equality to make it a core function of An
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Garda Síochána to prevent harm to vulnerable people (Department of Justice and
Equality, 2020).
Other jurisdictions have implemented dedicated1 legislation to support and protect
adults at risk, supplementing capacity legislation. The objective of introducing
dedicated1 legislation is to improve measures to protect adults at risk. This research
team could not find evidence demonstrating that agencies work more effectively
together when mandated to do so by legislation. What is clear, is that all jurisdictions
(within the scope of this review) have implemented different arrangements (primary
or secondary legislation, policies, standards, codes of practice, guidance etc.) which
directly or indirectly safeguard adults.
Each jurisdiction’s system has evolved differently, including the development of
legislation relevant to safeguarding adults. For example, in some jurisdictions, such
as Ireland, Northern Ireland, Japan and Norway, alleged abuse perpetrations can be
pursued though generic laws which related to the specific offence committed. Other
jurisdictions (Scotland, Wales, England and various territories in Canada and
Australia) have enacted dedicated1 safeguarding legislation. In either case, as
discussed throughout this review, each jurisdiction’s legislation is supported by
statutory approaches, policies, standards, guidance, etc. and is implemented by
statutory or non-statutory organisations or agencies. To date, there is no
comparative evidence currently available to state definitively which method works
best, or if generic legislation, good management, governance, public policy,
standards, guidance, inter-agency agreements or other measures could be sufficient
to safeguard adults without the need for dedicated1 legislation.
That said, where legislation is in place, its function is to protect adults at risk of harm.
With the caveat that prevalence data is scarce, and primarily focuses on elder
abuse, it should be noted that incidences of abuse appear relatively low (<10%) in
jurisdictions included in this review where data is available (Ireland (2.2%), UK
(2.6%), Canada (7.5%) and Norway (5.2-7.6%)) considering the WHO has estimated
that the prevalence rate of elder abuse in high- or middle-income countries ranges
from 2% to 14% (WHO, 2002). One aim of future policy or legislation may be to
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reduce these figures. Donnelly and O’Brien (2019)65 assert that some of these cases
arise from difficulties with case management when there is a lack of legislation. They
describe many examples of scenarios which cause difficulties in case management,
including, inter alia:
•

Instances where information about cases known to HSE Safeguarding and
Protection Teams cannot be shared with medical social workers when a client is
admitted to hospital, unless the adult at risk gives consent. In many instances, it
is not practical to seek this consent if the adult at risk is too ill or does not have
the capacity to give consent at that time.

•

People with acquired brain injury or mental health difficulties were identified as
having distinctive needs. Their behaviour can pose a risk to other family
members, while at the same time they may be at risk to themselves and others.
Mental health social workers described ethical challenges relating to their
safeguarding role and the difficulty in practice of balancing ‘care and control’ of
their service users in safeguarding investigations, particularly where their service
user is the alleged perpetrator.

•

HSE Safeguarding and Protection Teams can share information with An Garda
Sio
́ chána, but An Garda Sio
́ chána are often limited in what information they can
share; it is reported that An Garda Sio
́ chána can only share information with
others if it is deemed to be an emergency situation.

•

Criminal legislation requires the person who has been abused to give a statement
of complaint to An Garda Sio
́ chána, otherwise they cannot take concrete action.
Currently, there is no provision for specialist interviewing or joint interviewing
between An Garda Sio
́ chána and social workers in the way that there is in child
protection cases; this makes it more challenging to engage with the adult at risk.

65

Note: The sponsor of the Adult Safeguarding Bill 2017 (Private Members’ Bill),

Senator Colette Kelleher, also commissioned and funded the supporting peer
reviewed publication (Donnelly, S. and O'Brien, M. (2019) Falling Through the
Cracks: The case for change).
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Donnelly and O’Brien (2019)65 believe that current legislation, policies and standards
have not been sufficient to rectify these scenarios to date and suggests dedicated 1
adult safeguarding legislation is the solution. It may clarify roles and responsibilities
and give stakeholders the authority to engage in safeguarding activities (Donnelly &
O’Brien, 2019)65.
Scotland, England, Wales, Nova Scotia, Québec and South Australia have
dedicated1 safeguarding legislation. In these jurisdictions, the dedicated1
safeguarding legislation is supported through codes of practice, local policy or
guidance documents that operationalise the specific provisions within legislation.
Some examples discussed earlier in this review include: the Department of Health
and Social Care (England) supplementing the provisions of the Care Act 2014 by
providing guidance for professionals to support its operationalisation in 2018; in
Scotland best practice is facilitated by an Adult Protection Coordinator who supports
joint working between the Adult Protection Committees; in both Scotland and South
Australia, the government has provided codes of practice for adult safeguarding
units, with recent Australian initiatives targeting raising professionals’ knowledge
base (Victoria State Government, 2019a; Council of Attorneys-Generals 2019).
Furthermore, local agencies can be tasked with providing guidance. For example, in
Japan municipalities and prefectures are obliged to provide guidance in relation to
elder abuse and spousal abuse. In addition, in England, the ‘Making Safeguarding
Personal’ campaign focused on imprinting safeguarding principles into professionals’
work and has had a positive impact (Pike and Walsh, 2015).
Published evidence for the strengths or weaknesses of these systems was not
identified within the scope of this review. We found no comparative evidence
currently available to state definitively which method works best, or if generic
legislation, good management, governance, public policy, standards, guidance, interagency agreements or other measures could be sufficient to safeguard adults
without the need for dedicated1 legislation. To that end, these research team suggest
there is a mutually-supportive place for a wide range of current or future policy
instruments within a safeguarding system e.g. clear policies underpinned by primary
legislation and regulations, but also inter alia by strategy statements, standards,
operational policies, guidance, professional codes of practice, standard operating
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procedures, training programmes, awareness campaigns, inter-agency agreements,
incorporation of safeguarding modules in relevant undergraduate and/or CPD
courses.

12.7 MODELS OF SAFEGUARDING
Models of safeguarding are influenced by what is prescribed in legislation and policy
guidelines, but also by resources, systems and services available. As a result, a
variety of models of safeguarding have evolved in the separate jurisdictions in this
review. Moreover, models of safeguarding can even differ across a single
jurisdiction. For instance, as described in HIQA and MHC (2018a), in Scotland,
England and Wales, adult safeguarding activities are coordinated by local authorities
using intersectoral approaches between the Department of Health and Social Care
(DHSC) and the Department of Justice (DOJ). As discussed in detail in Section
6.1.3, each local authority operates a model of adult safeguarding (a. DispersedGeneric; b. Dispersed Specialist, or; Centralised Specialist) based on the resources
available.
In Norway, Sandmoe and Nymoen (2019) assert that there is no formal model of
protection of adults at risk (other than in respect of sexual abuse of an individual with
an intellectual disability). Norway also has legislation for abuse in close relationships
(Norwegian Code 2005), but the lack of a safeguarding structure in that context has
been considered a significant limitation as interventions are at the level of
professional judgement (Sandmoe, 2017; Botngård, 2020). Advocates for a formal
model of safeguarding suggest municipalities would engage more if there was a
national policy underpinned by legislation and actioned by inter-agency
collaborations (Sandmoe & Nymoen, 2019). For example in 2007 (in a broadly
analogous context), the Norwegian Government recommended that municipalities
prepare action plans to combat domestic violence, but uptake has been poor
throughout Norway’s municipalities, with less than half creating action plans even
though recent prevalence studies suggest this is a hidden societal issue requiring
formal intervention (Sandmoe & Nymoen, 2019).
Some policies espouse safeguarding as ‘everybody’s business’ (NI DHSSPS & NI
DOJ, 2015; Ries & Mansfield, 2018; Commonwealth of Australia, 2019).
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Alternatively, it can be legislatively mandated to particular agencies as
recommended by Donnelly et al. (2017) for the Irish system. In England, there have
been positive findings from the campaign to make safeguarding personal, which
aligns with a partnership approach with the adult to work towards desired and
realistic outcomes in care and support. However, this does need multi-organisational
buy-in and the fostering of individual stakeholders’ ownership of safeguarding.
Lawson (2018) emphasises that the Making Safeguarding Personal initiative, led by
councils in England, is about a move from process to people which supports
organisational and cultural changes that enable person-centred and outcomefocused safeguarding. For success, this requires transformational leadership,
transparency and accountability (Lawson, 2018). This approach has demonstrated
success in improving safeguarding outcomes through improving practice locally and
changing culture and practice (Pike and Walsh, 2015). In contrast, case reviews in
England point to poor outcomes in instances where adult safeguarding boards do not
take sufficient consideration of ‘Making Safeguarding Personal’ (Dalphinis, 2017).
Safeguarding models benefit from an accommodation of the diversity of contexts and
characteristics of individual adult at risk cases (Ries, 2019). For example,
understanding the concept of informed consent is fundamental to positive and nonpaternalistic approaches to case management (Dalphinis, 2017). Furthermore,
cultural values and traditions intersect with the dynamic factors causing harm in
culturally and linguistically diverse communities (FMC Mediation and Counselling,
2018). Strong case management systems have been found to improve safeguarding
where geographical location issues are present (i.e. remote or rural areas vs urban)
(Alliance for the Prevention of Elder Abuse: Western Australia, 2017; Blundell &
Warren, 2019). Thus, inter-agency care and support plans and policy guidance need
to be flexible to adapt to a wide range of case realities and support the adult’s wellbeing, based on their articulation of acceptable and desirable safeguarding
interventions.
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12.8 INTERAGENCY APPROACHES
Approaches to addressing adult safeguarding may require multiple systems
collaborating within sectors, across sectors, or both. For instance, the Irish health
and social care sector, comprises many sub-sectors with interlocking or
complementary roles. This includes inter alia, acute care, mental health, community
services, primary care, residential social care services, day care, home supports,
ambulance service, out-patient services, therapy and other therapeutic professional
services, palliative care, rehabilitation, in addition to the public-voluntary-private
spectrum. It also includes a wide range of agencies and units whose collaboration is
important, such as the HSE, HIQA, the MHC, CORU (regulatory body for health and
social care professions), individual professional regulatory bodies and corporate
bodies (e.g. the National Treatment Purchase Fund (NTPF)), along with myriad other
bodies like Section 38 and Section 39 service providers. In a particular case of an
adult at risk, a within sector approach to adult safeguarding utilising one or more of
these services may be sufficient. However, safeguarding adults is a complex and
multi-faceted challenge in society. The challenges for adults at risk can be at multiple
systems levels and across several organisations’ scope and remits. For example,
financial abuse may have a criminal element, involve social protection payments or
financial institutions as well as impacting health and welfare; which would
necessitate a collaborative response across sectors. In Ireland, financial abuse may
be adequately addressed within the scope of current legislation (as described in
Section 3.4 and 12.6) or policies (section 3.6) by a process involving multiple sectors
or by introducing dedicated1 adult safeguarding legislation. Though there is evidence
of some cases similar to this example, the “falling through the cracks” report
presents incidents where handover between agencies within or across sectors was
required, yet the handover was not executed well enough to safeguard the adult
effectively (Donnelly et al., 2017; Donnelly & O’Brien, 2019). To mitigate against this,
this research team’s opinion is that interagency approaches require clear and easily
understood processes, careful management, and well-trained staff to be executed
correctly.
In England, Wales and Scotland multi-agency cooperation is mandated and this
provides an increased professional onus on engagement. Inter-agency work is
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discussed as an option in the LRC’s consultative Issues Paper (2019a) while also
describing some instances of a lack of clarity in inter-agency work in Ireland (HIQA &
MHC, 2018a; LRC, 2019a). The form of organisational model (specialist vs multiagency responder) is less important than having a strong and clear response system
(Donnelly et al., 2017). The evidence suggests that regardless of the approach
(whether it be within sector or multiple sector collaboration), it is essential to have coordination in responses across the agencies involved who work together in
partnership with the adult to mitigate risk (Pond, 2019) and includes communitybased partners. Another important issue is the incorporation of robust governance,
which provides accountability and transparency from the level of front-line case
management to more strategic governance of oversight committees, boards or
networks (Donnelly et al., 2017). Safeguarding demands that practice is underpinned
by a strong evidence base, which demonstrates a rationale for choices scaffolded
around the wishes, will and preference of the adult (HIQA & MHC, 2018a).
Case reviews in England demonstrate that there are systemic issues that prevent
effective inter-agency working as well as practice issues such as a lack of training
(Age UK, 2018). Part of inter-agency collaboration and individual proficiency in
safeguarding is having professionals trained to the level which equates to their
safeguarding responsibilities (Harvey et al., 2018; SWID, 2018). Consideration of
how agencies interact could be incorporated into education and training to improve
implementation in professional practice. The recognition of how important it is to
have an informed workforce is demonstrated in HIQA’s (2013; 2016a) requirements
to provide staff training in residential care in order to understand the concepts of
safeguarding and to prevent and intervene when harm occurs. Thus, successful
interventions are underpinned by the professional competency and leadership
required for the support and protection of the adult within the context of inter-agency
teams (HIQA & MHC, 2018a). To achieve inter-agency collaboration, the LRC’s
consultative Issues Paper (2019a) outlines that non-statutory co-operation protocols
may be sufficient, but there may be a need to have a statutory obligation for
agencies’ engagement.
Within the jurisdictions examined for this review, there is also a diversity of regulatory
responsibilities and there can be scant evidence in national reports on safeguarding
486 | P a g e

Evidence review to inform development of a national policy on adult safeguarding in the health
and social care sector

adults (e.g. in Norway where they focus primarily on sexual abuse). Legislation
within England (Care Act 2014) and Wales (Social Services and Well-being (Wales)
Act 2014 mandates a duty to protect well-being for adults who require care and
support as well as their caregivers. Policy has predominantly focused on the adult at
risk rather than the perpetrator (Donnelly et al., 2017), although legislation can
provide for an authority to have powers of entry (to protect the adults at risk from a
perpetrator) or orders for the perpetrator to stay away from the adult at risk (i.e.
Japan).
It has been observed that issues related to siloed approaches to case management
and a lack of collaboration is linked to poor outcomes (Manthorpe et al., 2010; SCIE,
2016; Dalphinis, 2017). Scottish legislation mandates the establishment of interagency adult protection committees and the local authorities appoint council officers
who are responsible for safeguarding. In Australia, it has been recommended that all
states should have adult safeguarding legislation with the establishment of bespoke
adult safeguarding agencies with responsibility for strategic direction and
safeguarding service provision (ALRC, 2017b).
Donnelly et al. (2017) suggest that having a lead agency that co-ordinates all
aspects of safeguarding is the ideal approach to managing safeguarding and its
structure and governance could be both inter-disciplinary and inter-agency founded
on collaboration to develop care and support plans under the ethos of human rights
(Donnelly et al., 2017). A caveat of implementing such services is the need for
adequate funding and resources (although the exact quantum of these is not
defined) (Age UK, 2018; Dow et al., 2018; SWID, 2018; Boersig & Illidge, 2018). The
increased responsibilities of local authorities in the UK did not attract further funding,
putting pressure to meet requirements within existing budgets (HIQA & MHC,
2018a).
The literature includes recommendations in relation to approaches that enable
information flow, respecting data protection guidelines, and enhanced
communication (HIQA & MHC, 2018a). Concerns regarding confidentiality of
information can hinder safeguarding work and some countries have mandated the
sharing of information. For example, in Wales, the Social Services and Well-being
Act 2014 mandates co-operation from other prescribed agencies (unless
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incompatible with their duties or functions) with a requirement to share information to
enable the safeguarding process to progress. Scotland made the duty to co-operate
within its legislation, and guidelines support collaboration (Donnelly et al., 2017),
while the Care Act 2014 in England mandates the sharing of information to enable
the Safeguarding Adults Board to exercise its functions. Northern Ireland policy
states that information can be shared with consent, but also in certain
circumstances, for example, if there is a crime committed or if there is a risk of
serious harm.
Many jurisdictions (Ireland, England, Wales, Scotland, Australia and Northern
Ireland) have regulatory authorities independent from government, that have a
legislative mandate for quality and safety. In Ireland, HIQA and MHC developed joint
standards for adult safeguarding for health and social care providers (approved by
the Minister for Health in September 2019). In addition, HIQA developed guidance
on restrictive practices and ethical decision-making based on human rights principles
(HIQA, 2019a; 2019b; 2019c).
The broadening remit of inter-agency work has included a defined role for both police
and the legal system. In Japan, police have a stated responsibility for safeguarding
adults (National Police Agency, 2018), which includes intervention to prevent harm,
the provision of emergency accommodation and if requested, they may accompany
nominated officials when gaining power of entry to ensure the safety of an “elder”
person. In Ireland, there has been a recognition of police responsibility in relation to
at risk adults (LRC, 2019a); however, the collaboration in adult safeguarding is not
as strong as within child protection cases. In Canada, there are specific guidelines
(e.g. Toronto police – “Abuse of Elderly or Vulnerable Persons (2008)”) for police
interaction in adult safeguarding, while in all provinces in Canada police involvement
is mandated if a crime is committed (Toronto Police Service, 2008).
There is also a growing recognition of the benefit of legal involvement in raising
awareness of human rights, prevention of abuse and intervention (Australian Law
Reform Commission, 2017b; Ries, 2018; Ries et al., 2019; LRC, 2019a). While,
there are alternatives to legal avenues suggested, such as restorative justice and
mediation (FMC Mediation and Counselling, 2018; Dow et al., 2018; Victoria State
Government, 2019a; Australia’s Attorney-General's Department, n.d.), there are
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promising initiatives of close involvement of legal teams such as in specialist elder
abuse units and health justice partnerships (Attorney-General's Department, n.d.).
These pilots have demonstrated more comprehensive and efficient case responses,
while also consolidating health-legal expertise.
Other promising areas in inter-agency collaboration have been demonstrated in
financial institutions taking a greater remit in protecting against financial abuse. For
example, the Banking and Payments Federation of Ireland is a member of the
Advisory Committee of Safeguarding Ireland (the independent lobbying group
discussed in Section 3.3.8) and has produced information on how to protect
finances. The remit of financial institutions has also been examined in Canada
(Canadian Foundation for the Advancement of Investor Rights and the Canadian
Centre for Elder Law, 2017), where it has been recommended that the duty of care
to adults at risk should be extended.

12.9 MANDATED REPORTING
Within the jurisdictions examined, there is a mix of:
-

Permissive reporting66 (Australia, Norway, Japan, Northern Ireland, British
Columbia for example),

-

Partially permissive reporting (where it is primarily permissive, but mandated in
respect of vulnerable persons (adults) via the Criminal Justice (Withholding of
Information on Offences against Children and Vulnerable Persons) Act 2012)
(Ireland) and

-

Mandated reporting in England, Scotland, Wales and Québec under professional
codes of conduct while Nova Scotia mandates reporting under the Adult
Protection Act (1989, revised 2014) (Nova Scotia).

66

However, there may be mandatory reporting of sexual abuse of adults at risk,

withholding information on offences against vulnerable adults or non-reporting in the
context of a serious criminal offence.
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In addition, the LRC’s consultative Issues Paper (2019a) notes that Australia and
some regions in Canada (Alberta, Manitoba, New Brunswick, Ontario and
Saskatchewan) have a hybrid system, where there is mandated reporting for
residential care and permissive reporting outside residential care. In Australia, there
are proposals to have a serious incident reporting scheme which would mandate
reporting of abuse in home care by care providers. Within the Adult Safeguarding Bill
2017 (Private Members Bill) was a proposal for mandated reporting to an adult
safeguarding authority (as soon as practicable) by designated categories of people if
there had been, is, or was likely to be harm to an adult at risk. The LRC’s
consultative Issues Paper (2019a) outlines arguments for and against the
introduction of mandatory reporting and describes four models which are:
(a) Place permissive reporting within legislation, which would encourage reporting,
(b) Mandatory universal reporting,
(c) Mandatory reporting for designated people or
(d) Have mandatory reporting for particular incidents, and permissive reporting for
other types of abuse.
(LRC, 2019a)
If mandatory reporting is introduced, the evidence suggests it should balance rights
and proportionality and should be guided by codes of practice or professional
guidance (Donnelly & O’Brien, 2019)65.

12.10 SYNTHESIS OF RELEVANT AVAILABLE EVIDENCE ON RESOURCE
IMPACTS/UNIT COST/COSTS FOR SAFEGUARDING ADULTS AT RISK.
This research team found there to be a lack of relevant available evidence about a
number of topics of potential value to policy-makers and the resource requirements
associated with adult safeguarding activities are poorly understood. Evidence may
have been excluded by the search parameters of the systematic review, but more
generally, these types of appraisals of services do not appear to be undertaken, or if
undertaken, do not appear to be published and publicly available.
The HIQA and MHC evidence review (2018a) notes that “resources available for
health and social care are finite, whether publicly or privately funded” and that
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introducing increased safeguarding activities can create resource shortages,
particularly access to human resources. The review notes how accessing human
resources can be compounded by how time-consuming safeguarding assessments
are (Manthorpe et al., 2017b; HIQA & MHC, 2018a). Safeguarding assessments are
unpredictable in frequency, need a rapid response and generate large amounts of
paperwork (HIQA & MHC, 2018a).
The quantum of “resources” (whether they be human, financial, physical, natural or
even time) required for adult safeguarding activities has been identified by these
researchers within the scope of this review. However, a scarcity of resources is
suggested in England by a pilot programme in four local authorities to develop
innovative solutions to make the best use of limited resources available to agencies.
Some solutions include:
•

Establishing a ‘virtual’ team of safeguarding leads

•

Greater pooling of resources across agencies

•

Considering the balance of specialist and mainstream services

•

Considering whether local referral thresholds should be recalibrated
(HIQA & MHC, 2018a)

Focusing again on resources, Cooper et al. (2018a) found that the Making
Safeguarding Personal approach to safeguarding resulted in a more efficient use of
resources (according to a survey of local authorities) in comparison to their pre-MSP
system. It was the local authorities view that although MSP improved outcomes, it
did not involve more time commitment than other safeguarding approaches.
It should be noted that local authorities in Scotland, England and Wales have some
financial autonomy and could raise additional funds via local taxation and fundraising
to support adult safeguarding expenses if necessary (Department for Communities
and Local Government, 2013). Whereas government agencies and organisations
responsible for safeguarding activities in Ireland do not have the same ability.
The Institute of Public Administration (2017) review commissioned by Senator
Colette Kelleher in connection with the development of the Adult Safeguarding Bill
2017 (Private Members’ Bill) recognised that some of the proposals of the Bill would
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incur additional costs (e.g. an independent authority to coordinate adult safeguarding
activities) (Institute of Public Administration, 2017). This corresponds with the
research team’s assumption that agencies and jurisdictions implementing adult
safeguarding systems or processes must have assigned resources and budget to
achieve their goals (whether through reallocation of current resources or through
accessing additional resources). However, this information (type of resources, unit
cost, overall budget impact) was not available for analysis within the scope of this
review.
NICE (2015) states that there is a lack of evidence on the impact of different
safeguarding practices on organisational culture, service delivery and outcomes in
the UK. This research team agrees and find that the lack of evidence extends to all
the jurisdictions discussed in this review. In the context of this evidence review,
which is to inform the development of a national policy on adult safeguarding in the
health and social care sector, this research team recommends that in formulating
such a sectoral policy, additional research is required to evaluate the resource
requirements and impact of different adult safeguarding approaches.
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