
                          A P P E A R A N C E S

The Sole Member: His Honour Judge Peter Smithwick

For the Tribunal:  Mrs. Mary Laverty, SC
Mr. Justin Dillon, SC
Mr. Dara Hayes, BL
Mr. Fintan Valentine, BL 

 
Instructed by:  Jane McKevitt

Solicitor

For the Commissioner of 
An Garda Siochana: Mr. Diarmuid McGuinness, SC

Mr. Michael Durack, SC
Mr. Gareth Baker, BL

Instructed by: Mary Cummins
CSSO

For Owen Corrigan: Mr. Jim O'Callaghan, SC
Mr. Darren Lehane, BL

Instructed by: Fintan Lawlor 
Lawlor Partners Solicitors

For Leo Colton: Mr. Paul Callan, SC
Mr. Eamon Coffey, BL

Instructed by: Dermot Lavery Solicitors



For Finbarr Hickey: Fionnuala O'Sullivan, BL 

Instructed by:  James MacGuill & Co.

For the Attorney General: Ms. Nuala Butler, SC
Mr. Douglas Clarke, SC

Instructed by: CSSO

For Freddie Scappaticci: Eavanna Fitzgerald, BL
Pauline O'Hare

Instructed by: Michael Flanigan
Solicitor  

  

For Kevin Fulton: Mr. Neil Rafferty, QC

Instructed by: John McAtamney
Solicitor

For Breen Family: Mr. John McBurney

For Buchanan Family/
Heather Currie: Ernie Waterworth

McCartan Turkington Breen
Solicitors

For the PSNI: Mark Robinson, BL 

NOTICE:    
A WORD INDEX IS PROVIDED AT THE BACK OF THIS TRANSCRIPT. 
THIS IS A USEFUL INDEXING SYSTEM, WHICH ALLOWS YOU TO QUICKLY SEE 
THE WORDS USED IN THE TRANSCRIPT, WHERE THEY OCCUR AND HOW OFTEN.

EXAMPLE: - DOYLE [2] 30:28  45:17

THE WORD “DOYLE” OCCURS TWICE
PAGE 30, LINE 28
PAGE 45, LINE 17  



I N D E X

Witness       Page No.     Line No.

DETECTIVE CHIEF SUPERINTENDENT PETER 

KIRWAN 

CROSS-EXAMINED BY MR. O'CALLAGHAN 2 10

CROSS-EXAMINED BY MS. O'SULLIVAN 23 8

CROSS-EXAMINED BY MR. SMITH 28 28



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

Smithwick Tribunal - 17 April 2013 - Day 128

Doyle Court Reporters Ltd.

2

THE TRIBUNAL RESUMED ON THE 17TH OF APRIL, 2013, AT 2 P.M. 

AS FOLLOWS:  

MR. O'CALLAGHAN:  Thank you, Chairman.  I think I am going 

to start first, with your permission.  

CHAIRMAN:  Yes.  

DETECTIVE CHIEF SUPERINTENDENT PETER KIRWAN WAS 

CROSS-EXAMINED BY MR. O'CALLAGHAN AS FOLLOWS:  

Q. MR. O'CALLAGHAN:  Good afternoon, Detective Chief 1

Superintendent.  I appear for Owen Corrigan.  I think you 

have been within the Garda Siochana for 36 years now, is 

that correct, sir?  

A. That's correct, Chairman; I joined in 1977. 

Q. And for approximately 25 of those years, you have been 2

involved in the monitoring and gathering of intelligence, 

is that so? 

A. That's correct, Chairman, in excess of 25; it's closer to 

30 at this stage, but in excess of 25, yes, Chairman. 

Q. During those 25 years, have you been particularly involved 3

in assessing and gathering and monitoring intelligence 

concerning subversive activity? 

A. Yes, Chairman.  I suppose my career has been probably 

divided into three different areas:  monitoring at the very 

start in terms of a Detective Garda out doing inquiries and 

stopping suspects, arresting suspects; another phase of it 

have -- and that would be, probably, the collection phase 

of the intelligence; another phase would be the monitoring, 
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both being in the National Surveillance Unit and in charge 

of the National Surveillance Unit; and, most recently, 

involved in the analysis aspect where I would have been 

employed in various capacities within Crime and Security on 

the analysis side, both receiving and disseminating and 

analysing information and being in charge of people 

involved in that process. 

Q. During those 25 years, I think it's correct to state that 4

you would have been involved in intelligence derived from 

the Provisional IRA, the INLA and, I suppose since the Good 

Friday Agreement, dissident republicans, would that be fair 

to say? 

A. That's correct, Chairman, yes. 

Q. And, of course, you would also have worked with the RUC and 5

the PSNI, is that correct? 

A. That's correct, Chairman. 

Q. When you worked with the RUC, is it your evidence that the 6

cooperation between An Garda Siochana and the RUC in 

respect of intelligence matters was good? 

A. Yes.  Throughout my service, I mean, I never saw the 

relationship as anything but very good, excellent at all 

stages, that I worked with the different agencies in the 

North. 

Q. Did the relationship with the PSNI continue to be good to 7

excellent, as you describe the relationship with the RUC? 

A. It did, Chairman. 

Q. How long have you been in your position as head of the 8

Intelligence Section of Crime and Security? 

A. I have been there since -- I'll just get the exact date -- 

I have been there since the last three years, just over 
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three years. 

Q. To give an example to the Chairman, if the PSNI had 9

received intelligence that there was a subversive in the 

Republic of Ireland who was planning an attack on the PSNI, 

what type of information would you expect to receive from 

the PSNI if they were sharing intelligence with you? 

A. I would expect to receive information, the type and extent 

of which would enable me to first identify that person and, 

hopefully, add some value and come up with a business plan 

as to how we would address the situation.  So, it would 

need to be as close to complete in relation to what they 

have as they could share with me.  And that would be my 

experience insofar as that, in the example you have 

outlined, if there is a person residing in this 

jurisdiction, it's in everybody's interest that the only 

way that we can make informed decisions in relation to how 

we are going to create, devise a strategy for developing 

that intelligence, hopefully, to disrupting the activity 

they're involved in, arresting them or charging them in the 

event that the intelligence can be developed at that stage.  

So, in summary, it would have to be a pretty comprehensive 

package.  But I would qualify that, Chairman, that, in a 

lot of cases, it's not always the case that they have a 

comprehensive package, do you know what I mean?  It may be 

that the information is restricted in terms of what they 

have.  But I would expect it to be as fulsome as is 

possible to give. 

Q. If you required further elaboration on a piece of 10

intelligence provided to you by the PSNI, how would you go 

about seeking that further information from them? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

Smithwick Tribunal - 17 April 2013 - Day 128

Doyle Court Reporters Ltd.

5

A. A lot of the daily communication in terms of what I would 

call the routine work that's carried out on a daily basis, 

the ongoing operations, a lot of that communication is by 

way of written communication where a person sets out the 

initial story-line or the initial information that they 

have, probably asking us for assistance, in particular in 

regard to background information, and thereafter, if we 

were to have follow-up questions, it would be normally done 

in the form of written communication.  However, in a 

dynamic, fluid operational environment, it may be that that 

would be done by means of secure phone, telephone 

communication.  But a lot of the -- a lot of communications 

would be self-explanatory.  You might be looking for -- you 

know, we are dealing with live -- we are dealing with 

intelligence that -- ongoing operations; a lot of it is 

happening now, it's relating to meetings that happened 

yesterday or meetings that are anticipated to happen.  So 

it's that type of live, fluid, dynamic environment.  If 

there was questions arising from our end, we would either 

do it in urgent cases through secure telephone 

communications, or, in the normal course of events, by 

written communication. 

Q. In general, therefore, Detective Chief Superintendent, 11

there is a full exchange of intelligence information, where 

relevant, between the Gardaí and the PSNI, and there is 

absolute trust between the two forces, would you agree with 

that? 

A. I would agree with that, Chairman.  That's my experience, 

yes. 

Q. However, for some reason, the intelligence that is the 12
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subject matter of this Tribunal's inquiry at present, 

namely the 20 pieces of PSNI intelligence, that hasn't been 

communicated to An Garda Siochana in the traditional, 

absolute fashion, is that so? 

A. That's correct, Chairman, yes. 

Q. And that is unusual, because there usually is a seamless 13

exchange of information between the two forces? 

A. Yes, Chairman.  As I said yesterday, it's -- in my 

experience, it's completely outside the norm. 

Q. Why do you think, Detective Chief Superintendent, that a 14

different practice has been applied in respect of these 

pieces of intelligence? 

A. Chairman, my honest answer to that is I don't know.  I 

mean, I have -- we have raised the issue insofar as the 

inadequacy of the format in which we received it, for us to 

do any of the normal things that we do in terms of 

interpreting it, forming an assessment of it and, 

hopefully, making some informed judgment as to how we 

should go forward.  I can only repeat what I said 

yesterday.  I mean, I'm not in possession of any 

explanation for it and I cannot speculate in relation to 

the reasoning. 

Q. Would you agree with me that these pieces of information 15

contain the following two common features:  first, they are 

all intelligence in respect of historic matters, 

notwithstanding the fact that they may have been recently 

obtained by the PSNI, or whoever it is; and secondly, they 

are all pieces of intelligence that, in some way, are 

relevant to this Tribunal's inquiries or evidence given at 

the Tribunal? 
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A. Yes, Chairman, I would agree that, you know, certainly from 

what I have seen, that the information seems to have been 

relatively recently acquired, some of it in 2011, but 

within the time frame, I think, of five years of the 

currency of this Tribunal, but all dealing with historical 

matters.  And the second point, yeah, I would agree that, 

from my reading of it, yeah, it would seem to be relevant 

to your terms of reference, yeah. 

Q. All you have in respect of the majority of them is the 16

précis that have been presented to this Tribunal, isn't 

that correct? 

A. That's correct, Chairman, I think I outlined yesterday that 

there are a number of cases where there is some additional 

information in terms of names and that, but the essential, 

what I would consider the essential ingredients, are 

missing in all of them. 

Q. What is required by this Tribunal for the purpose of 17

conducting its inquiries in public and what are required by 

An Garda Siochana for the purpose of investigating 

subversive activity, they are two different things, isn't 

that correct, Detective Chief Superintendent? 

A. Yes, Chairman.  I would respectfully suggest, though, that 

there is an overlap there, and I would suggest that the 

overlap occurs in the context of, if I'm disadvantaged in 

relation to forming an assessment in terms of interpreting 

the meaning of a précis without any additional information, 

I would have to respectfully suggest that any other party, 

including the Tribunal, is equally disadvantaged in terms 

of having an informed view in relation to both the meaning, 

you know, the assessment, in terms of what assessment you 
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can, or what credibility can be attaching to it, and that.  

I do accept, however, that what you say is right; that, you 

know, my commentary is in relation to the sharing with the 

Garda and exclusive from whatever relationship is in place 

and which is separate and nothing got to do with us, 

between the agencies in the North and the Tribunal. 

Q. Have the Gardaí contacted the PSNI seeking further 18

information in respect of this intelligence? 

A. Yes, Chairman, we have written to both the Security Service 

and the PSNI. 

Q. How many letters have the Gardaí written to the PSNI 19

seeking this information? 

A. Well, there was two layers of letters:  one at my level and 

then escalated to an Assistant Commissioner level.

Q. What reply did both letters receive from the PSNI?  20

A. I think the first one, you know, was a holding letter, they 

said it was getting attention; but, to my knowledge, the 

second letter, to my knowledge, did not receive a reply. 

Q. And how long is that second letter outstanding? 21

A. October 2012. 

Q. Is it unusual, from your experience of working with the 22

PSNI, that a letter from Assistant Commissioner to 

Assistant Commissioner would remain unreplied to for a 

period of seven, eight months? 

A. I'll just correct that, Judge; I think it's November 2012.  

Q. For a period of six months? 23

A. It is, Chairman, yes. 

Q. How many letters have been written to the BSS? 24

A. I'm talking about one was duplicated and the other was 

reflecting both correspondence was going in two different 
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directions at the same time. 

Q. What replies did you get from the BSS? 25

A. Again, there was no additional information forthcoming. 

Q. Did you get a reply? 26

A. Initially, we got the reply saying that, acknowledging the 

letter.  We have no reply since November, no. 

Q. You mentioned yesterday to the Chairman that you have a 27

very high regard for Assistant Chief Constable Harris and 

that you have met him on a number of occasions, both 

socially and professionally, isn't that correct? 

A. That is correct. 

Q. Have you contacted him informally or at a social function 28

and said, "What is happening in respect of this matter?"? 

A. Yeah, I suppose I should clarify, Chairman, that Assistant 

Chief Constable Harris is not my opposite number; he is at 

a higher rank.  So the opposite number in my department 

would be my boss, who is an Assistant Commissioner.  I 

haven't met Assistant Chief Constable Harris in the 

interim, so I don't know what informal liaison would have 

been conducted between our Assistant Commissioner and ACC 

Harris. 

Q. Have you contacted your counterpart in Intelligence in the 29

PSNI? 

A. Yes... well, it would -- when it was escalated to Assistant 

Commissioner level, it rested at that level and I didn't 

have any further contact with that. 

Q. So, has anyone in An Garda Siochana, as far as you are 30

aware, received any information from the PSNI as to why 

this further information and intelligence isn't being 

provided to An Garda Siochana? 
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A. No, not that I'm aware of, Chairman. 

Q. The intelligence contained some extremely serious 31

allegations against An Garda Siochana, isn't that correct? 

A. That is correct. 

CHAIRMAN:  Against some members?  

A. Yes. 

CHAIRMAN:  Not against the Garda Siochana as a whole.  

A. Well, some of them, I suppose, Chairman, would be general, 

as well, where persons wouldn't be identified.  

Q. MR. O'CALLAGHAN:  If you look at item number 1, Detective 32

Chief Superintendent, on page 18 of your statement.  You'll 

see it says:  "PIRA traditionally obtained extremely good 

intelligence from Dundalk Garda Station.  When in PIRA 

[redacted name] was involved in intelligence-gathering 

operations and would have been aware of PIRA's contacts in 

the Garda."  That is some intelligence that the gardaí 

presumably would be very keen to investigate, is that 

correct. 

A. Yes, Chairman. 

Q. Not simply investigating it for the purpose of this 33

Tribunal, but for the purpose of maintaining the integrity 

of An Garda Siochana, isn't that correct? 

A. That is correct, Chair. 

Q. And if you look at item number 6 on page 22, it says:  34

"A senior PIRA figure had several Garda Siochana officers 

passing information to PIRA, including officers of a more 

senior position than Owen Corrigan."  
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You are aware that is something that would be beneficial 

and of interest to my client if it could be investigated, 

but it will also be a matter which, in ordinary course, the 

gardaí would want to investigate, isn't that so?  

A. Yeah, I accept that Chairman, yes. 

Q. So the intelligence that has been presented to this 35

Tribunal, it is not, at present, being used or analysed for 

any legitimate policing purpose or intelligence purpose, 

isn't that so? 

A. Yeah... just to -- sorry, can you just qualify that, sorry?  

Q. Yeah.  The intelligence that we are looking at here, as a 36

Tribunal we are supposed to look at real intelligence that 

is being used by the police forces, north and south of the 

border, for the purpose of dealing with subversive 

activity.  The intelligence we see here, you can't avail of 

it or use it because you haven't been provided with details 

pertaining to it, isn't that correct? 

A. That's correct, Chairman.  I mean, I suppose in my evidence 

yesterday, I indicated some of the contradictory nature, 

you know, of some aspects of it, and certainly I think that 

it's of such a volume, and in many cases of such 

seriousness, that it would be important for the Tribunal, 

but also for the guards, to have a much more informed view 

in relation to what exactly is meant by some aspects of it 

in order that an informed view would be taken in relation 

to what action is required or what value can be placed on 

the different strands.  But to answer your question, no.  I 

mean, that's -- we have received it.  We have raised 

certain issues in relation to it.  And there the matter 

rests at this particular time as far as the Garda are 
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concerned. 

Q. You can't pursue it any further because you are not getting 37

the assistance from the PSNI or the BSS, isn't that so? 

A. Yeah, and in the absence of further substantial 

elaboration, we're pretty constrained in what we can do 

with it. 

Q. And this is a matter -- allegations of wrongdoing, serious 38

wrongdoings by members of An Garda Siochana, is a matter of 

huge importance for An Garda Siochana, isn't that correct? 

A. Well, I would -- yeah, and I would argue that, by 

extension, in the context of some of the allegations that 

are made, that it also is in the interests of the services 

in Northern Ireland that, you know, that we would reach an 

agreed assessment of what it is it means, and an agreement 

in relation to that all possible strands of activity are 

being pursued to an exhaustive degree. 

Q. The suggestion in the intelligence that the Provisional IRA 39

secured assistance from members of An Garda Siochana, and 

in respect of in Dundalk Garda Station, you can accept 

that's a huge matter of importance to the families of the 

murdered officers, Breen and Buchanan, isn't that so, also? 

A. I would accept that, Chairman, yes. 

Q. And can you accept that it's a matter of huge importance to 40

my client, Mr. Corrigan, who, in many respects, has been 

put up there as the fall guy in this Tribunal, can you 

understand why it's of importance to him? 

A. Yeah, I can, Chairman, and I would say that it's important 

to all parties concerned. 

Q. Well, let us be clear; this line of investigation into the 41

murders of Chief Superintendent Breen and Superintendent 
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Buchanan, cannot be pursued because the PSNI and the 

British Security Service are putting roadblocks in the way 

of you investigating it, is that correct? 

A. Well, I suppose not all of the strands, Chairman, refer to 

the actual murders, and that, but I suppose repeating what 

I said earlier, yeah... the information, or intelligence, 

as received, we are severely, in my view, restricted in any 

advancement in terms of understanding, development or 

investigation until that -- a much clearer picture emerges. 

Q. And that clearer picture can't emerge until you get the 42

assistance you seek from the PSNI and the BSS, isn't that 

so? 

A. That's correct. 

Q. A potential explanation for this unusual event, because 43

this is highly unusual in your experience with the PSNI, 

Detective Chief Superintendent, isn't it? 

A. It's unusual, yes.  Well, in my view, it's without 

precedent, yes. 

Q. It's unique? 44

A. Yes. 

Q. A potential explanation may have been mooted yesterday by 45

Mrs. Laverty when she suggested that maybe Assistant Chief 

Constable Harris's hands are tied.  Now, I don't know if 

she was suggesting it, but can I suggest to you, is the 

British Security Service an entity that is more difficult 

for you to deal with than the PSNI? 

A. No, I wouldn't -- no, I wouldn't say that, Chairman.  The 

reality, as I explained yesterday, is that, from 2007, the 

British Security Service have primacy for national security 

matters in Northern Ireland, and, in that context, we, the 
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Garda Siochana, the security department of the Garda 

Siochana, liaises with the British Security Service as the 

first point of contact, and respecting the primacy that 

they have in that area.  In all cases, when I said that the 

relationship that I inherited and the relationship that 

continues under my command, that relationship is excellent, 

both with the British Security Service and the PSNI.  So, I 

wouldn't differentiate, you know, any aspects of the 

relationship.  The relationship is very good to excellent 

in all -- with both parties. 

Q. Would you agree with me that some of the items of 46

intelligence that you have looked at in your evidence 

yesterday, as itemised in your statement, is quite 

implausible? 

A. Well, I think that the four examples that I highlighted 

there where, you know, it's suggested that four different 

scenarios unfolded in terms of passing the information.  

From memory, I think it was a female working in Dundalk 

Garda Station.  The second one was a Garda in Dundalk Garda 

Station.  The third was a criminal in the border area.  And 

the fourth was an IRA suspect calling to the station on 

legitimate business, or a person calling to the station on 

legitimate business.  

The problem I had with reading that, Chairman, was that if 

all are described as accurate and reliable, you know, and 

if that is -- tag or verification is insisted upon, it 

leaves me with the scenario that all four parties played a 

part on the day, and that's not even taking into 

consideration the IRA statement.  So, in that context, 

yeah, I find some of the strands of intelligence to be 
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implausible.  

Q. The effect of this intelligence being produced to this 47

Tribunal at its eleventh hour, is that the Tribunal has 

been prolonged because these allegations have to be 

examined; that's an effect of it, isn't that so, Detective 

Chief Superintendent? 

A. I suppose I am very conscious, Chairman, at all stages, not 

to... you know, I mean, that was obviously something that 

you, as Chairman, and the Tribunal legal team, considered.  

I think it is possible that it prolonged the Tribunal, yes.  

Really, I suppose most of my comments are in relation to 

the input, or the impact that the receipt of the 

information had on the Garda organisation. 

Q. The information or intelligence also suggests general Garda 48

collusion with the Provisional IRA, isn't that correct? 

A. It does, Chairman, yes. 

Q. And it doesn't -- in a way, from my client's point of view, 49

it does not concentrate on him in any material respect in 

terms of the central allegation of subversion in the 

killing of Breen and Buchanan, isn't that correct? 

A. That is correct, Chairman, yes. 

Q. Can I now ask you just briefly about the murders of the two 50

officers themselves.  At the time of March 1989, do you 

recall any suggestion of Garda collusion in the murders of 

Breen and Buchanan? 

A. No, I don't, Chairman, no. 

Q. One of the items that we haven't looked at yet in this 51

Tribunal is the RUC investigation file in respect of the 

murders.  Do you think that would be beneficial for the 

purpose of investigating whether collusion may have been a 
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part of these murders? 

A. I outlined yesterday, Chairman, I suppose -- I think, first 

of all, even in its own right, it certainly would be, I 

think, very useful, I respectfully suggest, in terms of the 

Tribunal having access to that.  I also made reference to 

the fact that, in the context of examining, critically 

examining recently-received intelligence dealing with 

historic facts, that one of the considerations that I 

believe needs to be applied to the recently-received 

intelligence is to consider the intelligence against facts 

established at or near the time, and I suppose there are 

two or three things that come to mind in relation to facts 

that could be established at or near the time:  that would 

be records of movements of suspects, you know, that would 

be on police databases; intelligence that would be 

generated at or near the time; the investigation into the 

murders, which, hopefully, would have drawn all the 

different strands together and reached some conclusion as 

to how it may have occurred and how, you know, you could 

take preventative action to make sure that it didn't happen 

again; and I finally mention, we'll say, the investigation 

into the publications in 1999 and 2000, I think that would 

have been useful as well, considering those items against 

the recently-acquired intelligence. 

Q. Have you ever seen the RUC investigation file into the 52

murders of Chief Superintendent Breen and Superintendent 

Buchanan? 

A. No, Chairman, no. 

Q. Do you believe, and I ask you this as an investigator, and 53

it's not your job to give advice to the Tribunal, but do 
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you believe, as an investigator, that it would be 

beneficial to an entity investigating the murder of these 

two officers, for that entity to have that file? 

A. I suppose my expertise is on the intelligence side rather 

than the investigative side, but be that as it may, I think 

that any material touching on a subject which was 

constructed at or near the time of the occurrence, I would 

suggest can only be of benefit to whatever party is 

legitimately looking at that, into that incident or event. 

Q. Can I now ask you some brief questions on Kevin Fulton.  54

Are you aware of any intelligence being in existence or 

being passed to you from Kevin Fulton as a source, 

suggesting he was aware of Garda collusion in the murders 

of Breen and Buchanan? 

A. No, I'm not, Chairman. 

Q. If that intelligence did exist in '89 or in '90, do you 55

believe it would have been passed to An Garda Siochana by 

the RUC at the time? 

A. Well, I would certainly expect it to have been passed, 

Chairman, yes. 

Q. Are you aware of any intelligence created or generated by 56

information received by Kevin Fulton in respect of a 

meeting between Kevin Fulton and my client, Owen Corrigan, 

in the car park of the Fintan Callan Céilí House in the 

summer of 1991, where the late, unfortunate, Tom Oliver was 

discussed? 

A. No, I'm not, Chairman, no. 

Q. And if such intelligence existed, would you expect to be 57

aware of it? 

A. Yes, Chairman. 
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Q. In respect of the raid on Omeath, Mr. Fulton has suggested 58

that my client in some way compromised that investigation 

by An Garda Siochana.  Do you have any evidence 

substantiating that or can you tell the Tribunal where did 

the information in respect of the Omeath raid come from? 

A. Well, I have to be -- 

Q. Well, without going into a -- compromising security.  59

A. The Omeath bomb find of 1989, Chairman, from my knowledge 

of the file on that matter, that the intelligence-led 

operation that eventually led to the search and the finding 

of that material and the subsequent charging of a person, 

that was generated within the Dundalk district, and there 

is no evidence of any outside assistance in that regard. 

Q. Finally, can I ask you some questions about the IRA 60

statement.  You are aware that this Tribunal received 

information from the Provisional IRA which the Tribunal has 

had since 2008, 2009, maybe 2010, you are aware of that, 

Detective Chief Superintendent? 

A. I am, Chairman, yes. 

Q. That information was kept under lock and key during the 61

course of the evidence given by witnesses before this 

Tribunal.  Are you aware of that?  It wasn't put to 

witnesses.  

A. Yeah... well, I'm not aware that it was -- certainly 

references, if there was any questions, and there may have 

been questions put, pertaining to the PIRA statement by the 

Tribunal counsel, I suppose I certainly wasn't aware that 

they were linked, you know, but there may have been 

questions put by the Tribunal counsel that pertained -- 

Q. I'm not trying to criticise the Tribunal, but what I'm 62
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asking is, would you agree with me that it is beneficial, 

in fact, that witnesses, particularly from the RUC, have 

given evidence here without knowledge of what was in the 

IRA statement, yet when looked at with the benefit of 

hindsight, their evidence is, in fact, consistent with the 

IRA statement?  

A. I suppose the one statement, or the one... the evidence 

that I would have considered in my analysis of the IRA 

statement was the evidence of ex-Inspector Day, and 

certainly -- 

CHAIRMAN:  Ex-Inspector?  

A. Day.  Nigel Day, or Charles Day, Chairman.  And certainly, 

from my reading of his statement, there were aspects to it 

which I considered to be of potential relevance there.  And 

even what was made known to me yesterday in relation to 

the, I think the confirmation or the suggestion that Nigel 

Day accompanied the late Superintendent Buchanan to Dundalk 

Garda Station in April 1988, I think certainly is of 

potentially -- is potentially of significance there, as 

well. 

Q. MR. O'CALLAGHAN:  Can I just read you out a short section 63

of Mr. Day's evidence on Day 6, page 144, question 723:  

He is asked:  "I think you travelled south with 

Superintendent Buchanan on the 14th March, 1989?  

Answer:  That's correct.  

Question:  Was it the Tuesday before the two officers were 

killed?  
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Answer:  I believe that is so, yes.  

Question:  Do you have any particular reason for 

remembering that journey?  

Answer:  Well, just because it was so close to the tragedy 

and because, on that particular journey, I did mention to 

him that I thought we were being followed on the return 

journey to Newry.  

Question:  Where had you gone to?  

Answer:  We had gone to Dundalk Station.  

Question:  And on the way home from Dundalk?  

Answer:  On the way home from Dundalk, before we reached 

the border with Northern Ireland, I notice a Hiace van 

behind us.  

Question:  Can you remember what road you were travelling 

that day?  

Answer:  We were travelling on the main road up to Newry.  

Question:  The A1?  

Answer:  Yes.  

Question:  And you noticed a Hiace van behind you.  

Answer:  That's correct.  And Hiace vans generally would 

have caused some suspicions because they were used so much 

by the IRA, particularly on the south Armagh area.  Of 

course, there are a lot of them about.  But I just remarked 

to Superintendent Buchanan that we may be being followed, 

and this vehicle did follow us across the border.  

Question:  And did -- Superintendent Buchanan, I think, was 

driving that day, is that correct?  

Answer:  That is correct.  

Question:  Did he make any comment in relation to it?  

Answer.  No specific comment.  He just noted, looked in the 
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mirror, kept an eye on it, I suppose."  

That evidence is consistent, would you agree, sir, with the 

statement provided by former members of the Provisional 

IRA, that they were following Mr. Day and that they were 

monitoring Dundalk Garda Station for a period of time, 

isn't that so?  

A. I studied that statement and I studied that particular 

aspect of it.  My understanding is -- and, quite obviously, 

here is an eye-witness account, giving an account of 

possible surveillance a week before the actual murders.  I 

looked at that against a strand of the IRA statement which 

suggested that they had had three abortive attempts at 

launching the operation; two of the attempts failed because 

the car didn't turn up, and the third one failed because 

there was what they described as too much enemy activity in 

the area.  I don't think the IRA were able to put a 

definite -- and I think Tribunal lawyers tried to get a 

more definite time frame for that aborted attempt where 

they might have actually seen the car.  My impression, my 

assessment is that it didn't actually gel completely with 

that sighting.  However, you know, I do see it as being 

very relevant in the context of here is an experienced -- 

two experienced policemen travelling and they think they 

are being followed and followed for a substantial time.  My 

own assessment was that it may not have gelled completely 

with the IRA statement, but it certainly, in the overall 

context, it was, in my opinion, of relevance, yes. 

Q. Finally, would you agree with me that the most likely, 64

truthful explanation as to what happened to the unfortunate 
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Chief Superintendent Breen and Superintendent Buchanan, is 

the evidence as indicated by Mr. Day, and indeed what's 

contained within the IRA statement; namely, that the IRA 

were monitoring the Garda station and were watching 

individual members of the RUC? 

A. I think, Chairman, I would stop short of actually saying 

it's the most likely.  I think that, you know, if I'm 

trying to put it in a category, I think the IRA statement, 

if we take it that it's potentially a statement from people 

with a first-hand knowledge of the event, it is certainly 

worthy of very, very careful consideration.  You know, 

again, I respectfully submit that when one is inquiring 

into a suggestion, a suggestion of collusion, that all 

other possible considerations have to be explored insofar 

as possible.  The IRA statement is another consideration.  

I would suggest, you know, and I highlighted some aspects 

of it yesterday, that it would be improper for me to say it 

can be just taken at face value.  It needs to be tested to 

the greatest extent possible to see if there are 

contradictory -- if it's contradicted by other aspects of 

evidence or established facts, or if it's indeed supported.  

I think, as far as I would go, is that, you know, for me, 

there were persuasive elements within it that require very 

careful consideration.  You know, I don't want to delve 

into the domain of the Tribunal.  I mean, in terms of, it's 

a matter for the Tribunal to weigh up all them 

considerations and come to a conclusion.  

MR. O'CALLAGHAN:  Thank you very much, Detective Chief 

Superintendent.  
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CHAIRMAN:  It would have been best, of course, if they had 

furnished a witness statement?  

A. Absolutely, yes... 

CHAIRMAN:  Thank you very much.  

THE WITNESS WAS CROSS-EXAMINED BY MS. O'SULLIVAN 

AS FOLLOWS: 

Q. MS. O'SULLIVAN:  Detective Chief Superintendent Kirwan, I 65

appear for Finbarr Hickey.  I just have a few questions for 

you.  I think you have given evidence extensively yesterday 

about the 12 pieces of intelligence that had previously 

been given in evidence by ACC Harris.  I think you are also 

aware of the evidence of intelligence that was given by 

Detective Superintendent McComb to the Tribunal, isn't that 

right; there were five other pieces of intelligence? 

A. Yes, five and three, Chairman, I believe, yes. 

Q. Five and three, so a total of eight, I think, isn't that 66

right? 

A. Yes. 

Q. And I think that would it be fair to say that the 67

observations that you made in respect of ACC Harris's 

intelligence, the observations that you made yesterday, the 

same observations would apply to Detective Superintendent 

McComb's, the evidence of intelligence that he gave? 

A. That's correct, Chairman, yes. 

Q. So that in trying to assess those pieces of intelligence, 68

that you would be looking at, perhaps, the time frame, so 
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that when they were reported and what they were referring 

to, whether there was any unique aspect in relation to the 

intelligence, whether there was any corroboration, and 

whether, perhaps, it was single-source reporting or 

multiple-source reporting? 

A. That's correct, Chairman, yes.  

Q. And I think in relation to Detective Chief Superintendent 69

McComb, he gave evidence on Day 95, that's the day that he 

gave evidence in relation to the first three pieces of 

intelligence, and one of the pieces of intelligence 

referred to my client, Mr. Hickey; are you aware of that 

piece of intelligence? 

A. I am, Chairman, yes. 

Q. And that piece of intelligence, that "Since the 1970s, a 70

number of members of An Garda Siochana and Irish Customs 

officers have provided information to PIRA, particularly 

forewarning of searches and arrests.  In this connection, 

the name of Garda Hickey and another garda officer not 

based in Dundalk have been mentioned."  

Had you been aware of that intelligence prior to it being 

given to the Tribunal? 

A. No, I had not, Chairman, no. 

Q. And I don't know if the name of the other garda officer, 71

has that been provided to you?  If it has, I don't think we 

need the name, but has it been provided to An Garda 

Siochana? 

A. I just haven't that note in front of me.  I'd have to check 

that one, Chairman.  I just don't... 

Q. And I think would it be fair to say -- 72

A. It has, yes. 
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Q. It has been provided.  And in relation to, would it be fair 73

to say that, in relation to that, it would appear that from 

the evidence that Detective Chief Superintendent McComb 

gave, that he said that this intelligence was received by 

the PSNI in the last year? 

A. Yes, that's my understanding of it. 

Q. And that would appear to be a very significant time frame 74

from when it is being suggested within the intelligence 

that information was being given to PIRA perhaps 20 or 30 

-- so it's 20 or 30 years after the fact, historical 

reporting? 

A. It is, Chairman.  Just in looking at that, and I haven't 

gone into the same level of detail, but it's in the same 

vein as the other 12 items.  I did note that, we'll say, in 

the context of Finbarr Hickey's name being mentioned, you 

know, I was conscious that his name had been in the public 

domain, well in the public domain at that point, and I 

was -- also noted that, you know, if reliance was being 

placed, by way of corroboration or otherwise, on the 

interaction, on a casual basis, the PSNI had with a member 

of the public in 2009, I think this was evidence that was 

given which stated that Finbarr Hickey was, Mr. Hickey was 

responsible for passing of information to PIRA which 

resulted in the murder of Chief Superintendent Breen and 

Buchanan.  This member of the public later resiled from the 

information when interviewed by detectives.  And, you know, 

I was making the point that does illustrate the dangers of 

an over-reliance on casual sources giving information, 

especially information or names that might be in the public 

domain.  So, I just raised that point really in terms of 
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that in order to make an informed judgment on the value of 

that information, that that probably had to be factored 

into the equation. 

Q. I was going to come on to that particular piece of, I think 75

it was classed as information rather than intelligence, 

that you referred to.  And -- 

A. Sorry for going -- I didn't realise that -- but I just had 

that note in front of me in terms of when I examined that, 

and that was the only consideration, really, that I had in 

relation to that aspect of the information. 

Q. The fact that Garda Hickey's name was already in the public 76

domain when that came to light, or that information was 

passed on, would naturally give rise to certain concerns, 

is that fair to say? 

A. Well -- 

Q. You'd have to treat it with caution? 77

A. That's exactly... I think that it just, it merits some 

extra caution in terms of, if something is in the public 

domain and there is no unique aspect to what is being 

reported, then you need to treat it with just an extra 

dimension of caution. 

Q. And I think in your statement that you made at 78

paragraph 1.10, you said that -- you also made the point 

that information from a casual source should always be 

treated with extra caution? 

A. Yes.  

Q. You confirmed that? 79

A. Yes, and I was thinking of that particular one -- one of 

the cases I was thinking of was that particular one, but 

many others, as well. 
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Q. And the only other piece of intelligence that concerns 80

Garda Hickey was intelligence that was given by Detective 

Chief Superintendent McComb on Day 117, and that referred 

to intelligence indicating a former garda officer, Jim 

Lane, expressed concerns about Owen Corrigan, Leo Colton 

and Finbarr Hickey having unethical relationships with PIRA 

members in the border area.  And I think you are probably 

aware that Detective Lane had subsequently gave evidence to 

the Tribunal indicating that he has -- he doesn't believe 

that he ever expressed such concerns, although he would 

have discussed the incidents that each of the individuals 

had been involved in.  Do you have any comment in relation 

to that intelligence on Day 117? 

A. Yes, I am aware of it, Chairman.  I suppose that is 

probably one of the, probably the only one of the 20 items 

where you have had the benefit of having direct evidence in 

relation to hearing a person who is alleged to have said a 

comment -- 

CHAIRMAN:  Who totally contradicts it?  

A. Who totally contradicts it.  So, for me, you know, it 

raises the issue that here we have information quoting a 

detective who enjoys -- enjoyed a very, very high 

reputation while in the force, and that, and if he is 

saying "I never said that," well, it certainly draws -- 

certainly, in my view, you would have to treat with caution 

the utterance of the source, because, you know, we are in a 

very unusual position here of actually being in a position 

to get first-hand, direct evidence in relation to a strand 

of information, which is very, very unusual, and I 
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certainly, you know... it resonated with me in terms of, 

you know -- for me, it certainly, potentially, completely 

undermines that particular strand.  

Q. MS. O'SULLIVAN:  Would it be fair to say that it perhaps 81

highlights the concerns that there can be with intelligence 

as -- or intelligence, in that intelligence isn't evidence?  

A. Well, certainly, intelligence is not evidence.  But, for 

me, it highlights a more fundamental aspect of, you know, 

the reliance -- you know, I said yesterday about the fact 

that we - and when I say "we", I'm talking about 

exclusively including the guards, individual members of the 

guards - sometimes inappropriately attach a tag of 

intelligence to a particular item when that tag is not 

deserving to be there.  It does tend to elevate the status 

of that information or statement to a level that is 

sometimes disproportionate to its true worth.  And in this 

particular example, I mean, here we have a case, albeit 

it's only one out of the twenty, where it's seriously 

undermined.  It does tend to suggest, like, you know, we 

need more detail on the others before -- you know, I 

certainly would, you know, be very cautious in just 

accepting a sentence, a short sentence, just because that 

sentence incorporates the word "intelligence". 

MS. O'SULLIVAN:  Thank you, Detective Chief Superintendent.  

THE WITNESS WAS CROSS-EXAMINED BY MR. SMITH AS FOLLOWS: 

Q. MR. SMITH:  Good afternoon, Detective Chief Superintendent 82
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Kirwan.  I appear on behalf of Mr. Keeley.  My name is 

Mr. Smith.  I just have a few questions for you.  In 

relation to your detailed statement, you referred to 

Mr. Fulton on a couple of occasions, isn't that correct?  

A. Yes, if you just remind me, I'll just try and help you. 

Q. I think page 19 of your statement at paragraph 211.  83

A. Yes, Chairman. 

Q. You indicate in that statement -- you say at paragraph 84

2.11.2 -- first of all, dealing with the intelligence, 

you'll be aware that that intelligence corroborates what 

Mr. Fulton said in the Tribunal when he gave evidence? 

A. I'm sorry now, that -- I just haven't fully understood your 

question or your statement. 

Q. You'll be aware that the piece of intelligence 85

corroborates, to a large degree, what Mr. Fulton had said 

when he gave evidence before the Tribunal? 

A. What intelligence is that?  I am sorry, Chairman.  

Q. If you look at page 2.11 of your statement...  86

A. Yes. 

Q. ... at page 19... 87

A. Sorry, yes. 

Q. ...  you'll see the piece of intelligence in the box there.  88

It says:  "Kevin Fulton is understood to have received 

information regarding the murders of Chief Superintendent 

Breen and Superintendent Buchanan from a PIRA member linked 

to a senior PIRA figure."  And the question I was asking 

you is, are you aware that that corroborates what he said 

in evidence? 

A. Oh, yes, I beg your pardon, I understand where you are 

coming from now.  Yes, I understand that he did allude to 
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that in evidence, yes. 

Q. Yes, okay.  Now, you say in the paragraph just below, or 89

paragraph 2.11.2, you have said in the first sentence 

there, "In my view, it is important to consider whether the 

source of this information is Fulton himself."  

A. Yes, Chairman. 

Q. Now, just to stop you there.  Am I right in saying that you 90

are actually stating that that's something that should be 

considered and that you haven't yourself reached a 

conclusion on that? 

A. Yeah... I mean, it would be impossible for me to reach a 

conclusion on that, Chairman. 

Q. Right.  So, just so I'm clear, you are not saying that it's 91

your opinion or your considered opinion or your conclusion 

that the source of that information, item number 2, is 

Kevin Fulton; you are just saying it's something that 

should be considered? 

A. Absolutely, Chairman.  I'm not offering an opinion.  I'm 

not offering -- I had no knowledge of it.  But I do put it 

forward, you know, in the context of the overall statement, 

I put it forward as a consideration, that I consider that 

should be applied to this item of information or 

intelligence. 

Q. Well, you are no doubt aware, Detective Chief 92

Superintendent, that whenever Mr. Harris was giving 

evidence, he described all this intelligence, and, in many 

respects, this was the difficulty he found himself in, that 

all of the intelligence was live and of the moment? 

A. Yes, I am aware of that description, yes. 

Q. That it's intelligence that's been received certainly 93
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within the last number of months or years? 

A. Yes. 

Q. Now, taking that, is it not as plain as a pikestaff that 94

this intelligence can't come from Mr. Fulton? 

CHAIRMAN:  Sorry, I didn't hear that question.  

Q. MR. SMITH:  Is it not as plain -- just taking that fact on 95

its own, is it not obvious that, given this is recent 

intelligence, that the source of it cannot be from 

Mr. Fulton?  

A. I think, Chairman, just for clarity, when I mention source 

here in 2.11.2, that source, I'm not necessarily suggesting 

that Mr. Fulton is the person who went to the PSNI in the 

context of an informer; I'm suggesting that the ultimate 

source - in other words, that Mr. Fulton told somebody "by 

the way, I received information regarding the murders," and 

that, ultimately, that found its way back, through whatever 

means, to the PSNI and that, I'm saying that if the source 

of that information has Mr. Fulton in it, in any shape or 

form, not necessarily the person who transmitted it to the 

PSNI, then I have said that I consider that to be an 

important factor to consider in the overall assessment. 

Q. You are aware that Mr. Harris specifically dealt with the 96

issue about, I think you call it false corroboration or 

circular reporting, and he was very firmly of the view that 

this is not a result of false corroboration or circular 

reporting and that he had looked at the materials behind 

this, which I know you haven't seen, and that he had stood 

over it as accurate and reliable?  
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A. Yeah, I am aware of that, but I don't think the example or 

what we are discussing here falls into the category of 

circular reporting or false corroboration.  I'm talking 

about direct a conduit, as a possibility, I am putting it 

no stronger than that; that Mr. Fulton himself, is it 

possible that he is a party to this information which 

ultimately ends up with the PSNI, or the British Security 

Service?  And I'm just putting it as a consideration.  And 

then I have outlined why I think it's an important 

consideration thereafter. 

Q. Yes, but you are reaching no conclusions on that? 97

A. I am reaching no conclusion, absolutely not. 

Q. Now, just in relation to the other reference you make in 98

your report to Mr. Fulton.  You indicate the incident 

involving Mr. Shanahan, isn't that right? 

A. Yes.  If you just give me the reference.  

Q. I believe it appears at paragraph -- at page 19, paragraph 99

2.11.2.  

A. Yes, yes. 

Q. If I could just ask you, Detective Chief Superintendent, 100

were you present for Mr. Keeley's evidence before the 

Tribunal? 

A. No, I wasn't, Chairman. 

Q. You'd obviously accept, then, that regarding the assessment 101

of Mr. Keeley's evidence, who came here and was 

cross-examined robustly and gave evidence for three days, 

you would accept that, really, the best person who is 

placed to judge Mr. Keeley's evidence would be the Tribunal 

and the Chairman himself? 

A. Absolutely one hundred percent agree with you. 
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Q. And if I can ask you, you had indicated that you hadn't -- 102

you weren't present for his evidence.  Had you the 

opportunity to read the transcripts of his evidence? 

A. Yes, I had. 

Q. And did you read the transcripts to all three days? 103

A. No, I did not. 

Q. So, for example, he gave evidence on Day 66; did you read 104

that transcript? 

A. I have no idea at this remove, Chairman, what aspects of it 

I read, but I would have read aspects that would have 

concerned me in whatever functions I was doing, for 

instance this particular one here, and I was probably 

directed to that aspect of his evidence by the reporting on 

Assistant Commissioner Egan's evidence, so it was probably 

that particular aspect that I focused on. 

Q. So do I take it from that that you were -- I mean, someone 105

directed you towards a portion of the evidence?  Obviously, 

I mean, you have referred to Mr. Shanahan and you referred 

to Garda Assistant Commissioner Joe Egan's evidence; 

somebody directed you towards that portion of the totality 

of Mr. Keeley's evidence? 

A. No... I think the unique aspect of this... I mean, in my 

view, I'm not aware of any other aspect where the guards -- 

and Assistant Commissioner Egan was attached to Crime and 

Security department, he facilitated a visit to the South by 

the RUC, accompanied by Mr. Keeley.  To my view -- to my 

knowledge, that is the only time that the guards were 

involved in being able to establish, by way of first-hand 

knowledge, the veracity of what he was stating.  I'm not 

aware of any other case.  So that is what, particularly, 
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directed me to that particular... because I am not aware of 

any other situation attaching to Mr. Keeley's evidence.  If 

there is, I stand corrected.  But this is, to my knowledge, 

the only aspect of Mr. Keeley's evidence that is tested by 

Garda involvement in this jurisdiction.  And what I'm 

saying is, that if Mr. Keeley is a party to that 

information, then the information he provided in relation 

to Paddy Shanahan was adjudicated to be of no value, and 

it's in that context that I urged that it should be 

explored, whether or not he was a party to that 

information.  And that's the full context of my 

examination. 

Q. So I suppose the answer to the question then is, I'm still 106

not entirely clear on it; I know why you focused in on that 

point, and thank you for clarifying that, but you seem to 

have referred in your statement to Mr. Keeley's evidence, 

or certain aspects of the transcript, I think you said you 

were -- you had had recourse to the transcripts?  

A. Yes. 

Q. Now, did someone give you, then, that portion of the 107

transcript that dealt with that, or did you lift up the 

transcript yourself and find it? 

A. No, I have the transcripts made available to me as the 

Commissioner's representatives, the transcripts are sent to 

me. 

Q. Right.  108

A. Now, the sequencing of it is that when Mr. Egan gave 

evidence - I'm not too sure whether he was first or 

second - he highlighted that was the sum total of his 

evidence in relation to his interaction, I think his only 
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interaction with Mr. Keeley.  So, it was very easy to 

identify what portion of Mr. Keeley's evidence I wanted to 

see in relation to addressing this point here, in relation 

to what aspect of the transcripts I had to go to.  And 

that's the context of how I quote from Mr. Keeley's 

evidence there. 

Q. All right.  So is that highlighting task something you 109

carried out yourself, i.e. you picked up the three booklets 

of transcripts and you went through them all to find the 

reference to Mr. Shanahan's murder, or were they handed to 

you with that portion highlighted? 

A. I don't recall.  I mean, I could get somebody to get me the 

transcripts.  In terms of the research I did for this here, 

all of that work is my own work.  In terms of getting 

somebody to get the particular transcript, I think I 

probably would say "get me transcript number 75 or day 

number 75," and I'd just look up the index and find Joe 

Egan's reference to it, or whatever. 

Q. I mean, I'm sorry to labour the point, but he gave evidence 110

on three days, 66, 67 and 68.  

A. Yes. 

Q. And given that you weren't present for his evidence, 111

presumably somebody had to direct you to which of the 

transcripts referred to the Shanahan incident? 

A. Yeah, I mean it would have been -- whether I asked 

somebody, where is the reference to Mr. Shanahan there?  I 

mean, I don't recall whether somebody pointed it out and 

underlined it, or that.  It's also electronically 

available; it's very easy to do the index check.  It would 

probably -- if I was handed the three transcripts now, it 
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probably wouldn't take me any more than a few minutes to 

find it, I would think. 

Q. Right.  Just, I mean, in fairness to you, you mentioned 112

that one aspect, and Mr. Keeley has come and he has given 

evidence and he has given his reasons for that to the 

Chairman, and you have already accepted that's a matter for 

the Chairman.  But, I mean, just given the totality of his 

evidence, I mean, you don't put any reference into the very 

positive evidence that was given by members of the RUC or 

PSNI, witnesses 70, 71, witness 67, or any of the detail 

where they gave information to save lives, I mean none of 

that features in the report, or in your statement.  Maybe 

you are just approaching it on the basis that you only 

dealt with the one matter that concerned An Garda Siochana, 

is that the answer to that? 

A. I think the answer... in terms of Mr. Keeley, Chairman, so 

that I'm completely clear in relation to... I have a very 

restricted view in relation to Mr. Keeley's worth, or 

otherwise, as an intelligence officer, and I am aware of 

some of the diverging views by different members of 

Northern Ireland security services in relation to his 

worth.  I'm commenting here in relation to -- and I 

highlighted why I isolated that particular one, because, to 

my knowledge, it's the only one that the Garda had 

involvement in.  The other aspect that I'm aware of is in 

relation to Omeath, that I have referred to in the previous 

cross-examination.  I'm just throwing it out there, that if 

Mr. Keeley had information in relation to that facility, 

bomb-making facility in Omeath, I'm not too sure if he has 

alleged that he told anyone about it, but certainly it 
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didn't reach the Garda Siochana in relation to it.  The 

other -- I'm not aware of any other information coming from 

Mr. Keeley touching on this jurisdiction.  So, I suppose 

I'm restricted in relation to what I can say in relation to 

Mr. Keeley, and I think it was balanced and measured.  I 

didn't -- I agree with counsel, I didn't mention some of 

the evidence that came across from some RUC people who may 

have described him in glowing terms, neither did I mention 

some of the PSNI or RUC evidence who regarded him as a 

fantasist, who said that he started off good but ended up 

an intelligence nuisance.  So I think, in the overall 

context, I have made very little remarks in relation to 

Fulton, but I think they are balanced and I think they're 

relevant.  

Q. Just in relation to, you have mentioned the Omeath bomb 113

find.  Now, part of Mr. Fulton's evidence before the 

Tribunal was that, as a result of the gardaí becoming aware 

of the bomb-making factory, the people he was involved with 

went on the run.  

A. Yes, I am aware, but not in -- 

Q. The one thing -- I mean, there was one piece of 114

intelligence, document number 663, that indicated 

"Information received by An Garda Siochana in 1989 suggests 

that a prominent PIRA activist had not resided in his home 

address for a period of some weeks during September 1989.  

The information further suggests that the reasons for his 

absence was that he was in fear that his fingerprints had 

been identified in the bomb found in Omeath on the 28th 

August, 1989."  

A. Yes. 
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Q. I mean, that corroborates Mr. Fulton? 115

A. I don't... I don't believe it does.  If I can just 

contextualise this, Chairman.  If we search - and there is 

searches conducted every day of the week by the police 

forces, North and South, both in criminal and subversive - 

if we do a search today, and the information doesn't always 

come in a fashion where you can actually strike the 

premises while the people are working there; the 

information may not be of that grade - you know, it varies 

in relation to it, so if you have three or four parties who 

are using a facility that they believe is secure and not 

known to the guards, and they have been using that facility 

for quite some time, and suddenly they learn it's after 

being raided, I can tell you that in a very high majority 

of cases, the first thing that comes into their 

consideration is can they be forensically linked to that, 

and their first fear is "listen, were we wearing gloves on 

all the occasions we..." you know, they are very 

forensically aware.  But if they are compromised in terms 

of the search being carried out, that is one of their first 

considerations.  And it's not unusual for suspects to lie 

low for a few days, just to see what is developing, what 

follow-up searches are done.  So it's not unusual, that 

particular report saying that a person is not living at 

their address.  I'd stop short of saying it corroborates 

Mr. Keeley's evidence, in my view.  I mean, the real test 

of Mr. Keeley's worth as a source would be that if he told 

the security forces in the North that there is a facility 

operating in Omeath as a bomb factory, and, as a direct 

result of that information, we go and we find it.  That is 
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not what happened. 

Q. Well, somebody, obviously -- you said it was not unusual 116

and it was entirely de rigueur, somebody within An Garda 

Siochana obviously filed a report on it? 

A. Oh, absolutely, yeah.  I mean, what I'm saying is, it may 

not be unusual, but if a suspect is living away from his 

home and the reason is given, it's worthy of reporting, 

yes. 

Q. Okay.  If I can just take you to item 3, then, at page 20 117

of your statement.  I don't know whether you want me to 

read out the précis of the intelligence, but, again, that's 

corroborative of evidence given by Mr. Fulton insofar as it 

indicates that there was -- Mr. Blair is alleged to have 

said there was a Garda spy involved?

A. Yeah... of course, that has to be counterbalanced against 

whatever weight is being attached to Mr. Blair's evidence. 

Q. Whenever you go on to deal with that particular item, you 118

say, at paragraph 2.12.3... 

A. Yes, Chairman. 

Q. ...  am I right in saying that you effectively say there 119

that Mr. Blair had given evidence to the Tribunal which 

included a reference to the fact that no garda ever 

assisted him and did not know of any garda assisting 

anyone?  And you give the dates, the day, the page number 

and the question number.  

A. Yes. 

Q. Do you know that on the same day, so within the same 120

transcript, at question 337, he was asked the following 

questions:  

"Question:  Would you ever name an IRA man?  
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Answer:  I would never inform on anyone, no."  

Question 338:  "So if someone was giving information to the 

IRA, would you name them either?  

Answer:  Name them to whom?  

Question:  To this Tribunal?  

Answer:  Well, I don't know, because I did not perceive or 

know of any detective, North or South, supplying 

information.  

Question:  I'm just asking, if you did know that would you 

tell us?  

Answer:  Well, it wouldn't be in my thing to tell.  

Question:  It wouldn't be in your nature to tell?  

Answer:  No.  

Question:  Even if you knew that information, it wouldn't 

be in your creed to tell us, would it?  

Answer:  Well, I would like to think I would be loyal to 

any organisation I was in.  I wouldn't betray anybody.  

Question:  Yes, sorry, Assistant Chief Constable Egan -- 

Garda Commissioner, rather, said that if Owen Corrigan was 

your friend, you would be unlikely to give him up.  Is that 

your view as well?  

Answer:  As I said, I would not give up any friend."  

Now, I'd just -- perhaps you can comment upon why you have 

referred to the fact that Mr. Blair made the opposite case 

as is conveyed in the intelligence, and you give a citation 

of the exact question of Day 59, but you don't include 

Mr. Blair's own evidence that he would be unlikely or would 

be unwilling to give anybody up.  

A. My thinking of that, actually that wasn't the point I 
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had -- it may not have come across clearly.  The first 

thing is that, in my view, that this is more in the domain 

of you, Chairman, in terms of assessing the credibility or 

the worth of Mr. Blair's utterances in respect of this.  

But the point I was making there in 2.12.3 was that the 

Tribunal, and the parties at the Tribunal, may have been 

assisted if that information had been available to them 

when Mr. Blair was here to give evidence.  That was the 

essence of that point, and I did go on to point out the 

fact, and I just included one sentence.  I mean, at the end 

of the day, my statement went to 51 pages.  If I started 

quoting three or four pages of transcript from every point, 

it would have ran to 200 pages.  So, I mean, at some stage 

I had to, you know, decide what is the essential point I'm 

making here.  I don't think that, you know, it was within 

my gift to start commenting to any great detail on 

evidence.  I do highlight aspects.  But in this particular 

case, the essence of what I'm saying here is that this 

information, or the utterance is alleged to have been made 

by Blair in around 2011, and that it might have been of 

benefit -- and if that was received around that period, it 

might have been of benefit to have that explored during the 

Blair evidence.  That was the essence of what, the point I 

was making on that particular one. 

Q. Right.  So, I mean, perhaps, Detective Chief 121

Superintendent, I picked you up wrong.  Whenever I read 

paragraph 2.12.3, it seems to me that what you were saying 

was that you were sceptical as to the veracity of précis 

number 3, in part, because of what Mr. Blair had said in 

evidence.  Maybe you wish to correct that and indicate that 
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that's not the position? 

A. No, I don't wish to, no.  I explained what the essence of 

my point was in relation to 2.12.3.  The main point I'm 

making there is that, look at, Mr. -- I just want to 

clarify at that part -- the first point I make there is 

that it was in conflict with another item of intelligence 

that was put into evidence on the 15th of May, I think by 

David McConville of the PSNI, and that one of the documents 

stated as follows:  Reference to the double murder of 

Superintendent Buchanan and Chief Superintendent Breen, 

intelligence indicated that a named person -- which I won't 

go into here now because it may be properly redacted -- and 

a male known as 'Mooch' from the Dundalk area, were deeply 

involved in the murder.  This intelligence clearly refers 

to -- this is my commentary -- this intelligence clearly 

referred to prominent suspects who both lived in Dundalk, 

one being 'Mooch' Blair. 

Q. In relation to that piece of intelligence, I think it's 122

common case that everybody has formed the view, both the 

Garda Siochana and the RUC, that the division of the IRA 

that was responsible was south Armagh? 

A. Yes, I think that's -- 

Q. Am I correct in saying that, in relation to the two 123

individuals named in that piece of intelligence, neither of 

them were part of south Armagh; they were a different part? 

A. That's my understanding as well, Chairman. 

Q. You were continuing... 124

A. The second aspect of that particular, which I highlighted, 

was, you know, the use of the word "confirmed," you know, 

and I highlighted that I thought it was a pretty strong 
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statement in the absence of elaboration, and I questioned 

as to whether it was language used by Blair or was it 

secondary language used by a source.  And then the final 

point I made in relation to that was the point that you 

have raised there - the two substantive points I think had 

already been made, and just as a final point, I said that 

another point at issue is the fact that this information 

seems to have been obtained in December of 2011.  

Q. Yes.  125

A. Presuming that it was obtained around the time that Blair 

is alleged to have uttered it.  It was not released until a 

year later and after Mr. Blair had given evidence to the 

Tribunal, which included a reference to the fact that no 

garda had ever assisted him and he did not know any garda 

assisting anyone.  Now, the essence of the point I'm making 

there is the release of the information and the potential 

disadvantage to the Tribunal and the parties, and I do make 

the reference that he said that, that included was a 

reference to the fact that no garda ever assisted him.  You 

have qualified that in terms of the follow-up questions as 

to whether or not he would, you know, and I said at the 

very start of this answer that, ultimately, really, this is 

within the domain of the Chairman and the weight that he 

attaches or the credibility he attaches to the evidence of 

'Mooch' Blair and also the evidence that he attaches to 

your own client.  

Q. Just another couple of final points here, and I just wanted 126

to ask you if you could comment on this, Detective Chief 

Superintendent.  In relation to various pieces of 

intelligence, if I can take you to some of the language you 
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have used.  Item 2, which is -- we have already dealt with, 

you say at paragraph 2.11.1:  "The information is vague and 

virtually impossible to make any meaningful assessment."  

A. Yes. 

Q. And then in relation to item 3, which we have dealt with, 127

at 2.12.1 you say:  "... at a loss in attempting to give 

any meaningful assessment."  

A. Yes.  

Q. In relation to item 4, which, again, obviously alludes to 128

collusion to some degree, you say at 2.13.2:  

"My assessment is that it's vague in the extreme and was 

not possible to offer any useful evaluation as to its 

worth."  

A. That's 2-point, sorry?  

Q. 2.13.2, the last paragraph on page 21.  129

A. Yes. 

Q. Then, in relation to item number 6, which is on page 23 - 130

well, it's on the page on which the comment is I wish to 

refer you to.  You refer to paragraph 2.15.3:  "The paucity 

of detail is wholly unsatisfactory."  

A. Yes. 

Q. And then dealing with item 7, again which alludes to 131

collusion, you refer to the inadequacy of information? 

A. Yes. 

Q. Now, am I right in saying that your criticisms of the 132

précis as they stand now are largely based on the fact 

that, without the background information, it's difficult 

for you to assess it properly? 

A. I think... I mean, I think I spent probably most of 

yesterday explaining in great detail the context in which I 
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find that the material and the format and the lack of 

detail completely -- 

Q. The lack of detail? 133

A. The lack of detail.  

Q. In many respects, all of the pieces of information take the 134

same format in that they are all sort of one or two 

sentences each and produced in this form? 

A. Yes. 

Q. So your criticisms, from that point of view, are common to 135

all the pieces of intelligence? 

A. Yes. 

Q. If I just take you to item number 5, which is on page 22 of 136

your statement.  

A. Yes. 

Q. Now, that, clearly, is not an allegation of collusion? 137

A. No, it's information excluding Owen Corrigan from 

collusion, yes. 

Q. Now, whenever you were dealing -- first of all, would you 138

accept that the criticisms - I think you already have - 

that the criticisms that you have in relation to the précis 

apply to all of them? 

A. It does.  And I made the point yesterday that just because 

an item of information excludes a thing of collusion, 

doesn't mean that it shouldn't be subjected to the same 

critical analysis, you know, and that's maybe the context 

of what I'm saying there. 

Q. And perhaps you can help me with this point, then.  Given I 139

have just pointed out to you at length various language you 

use, "wholly unsatisfactory", "paucity of detail", "hard to 

make a meaningful assessment", can you explain why there is 
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no negative language, if I can put it like that, in 

relation to item 5?  If you look at the two paragraphs, the 

height of what you say is that there are important 

considerations... 

A. I think you are missing the very first sentence where I 

start off by saying "There is no detail given as to 

circumstances in which the named person is alleged to have 

made these comments, of what relationship the source had 

with the person."  That's not complimentary.  "I would be 

interested to know if he or she stated this to the source 

in a one-to-one conversation or if the comments were made 

in a casual manner and this conversation was subsequently 

forwarded as information.  In cross-examination from 

Mr. McGuinness, ACC Harris would not comment on whether the 

source was based in Northern Ireland or the Republic."  

I would point out at least five points there that I would 

not regard as complimentary, you know; I would regard them 

as questioning that. 

Q. Right.  Just in case I got that wrong then, you are as 140

equally sceptical in relation to item 5 as you are to the 

others? 

A. I think they are all -- what I have done is, I probably -- 

I couldn't really go to a general conclusion without having 

evidenced some degree of analysis individually.  If you go 

to 2.22.2, I go to "Collectively," and I say:  "Overall, 

the strands can be best described as diverse in terms of 

content, often general in nature and devoid of detail, 

embodied in a form of words that, in several instances, 

presents difficulty and confusion in understanding the 

essence of what is being conveyed.  This difficulty is 
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further exacerbated by the fact that some of the items are 

contradictory of themselves and yet the PSNI witnesses have 

continued to assert that all are accurate and reliable."  

Now, that probably encapsulates what I'm saying in the 

totality of them.  So, I mean, for you to -- you know, if 

you want to highlight one sentence that I have said, I 

think all the paragraphs and all the items are 

interrelated.  I have made the same kind of degree of 

commentary in each of them.  I have been restricted in 

relation to what I -- the degree of commentary, because 

that's restricted in relation to most of them are 

restricted to one or two sentences. 

Q. Okay.  Just very briefly dealing with the IRA statement.  141

You were aware of that piece of intelligence about, I 

believe, in relation to misinformation and the IRA being 

aware that some of the testimony before the Tribunal was 

deliberately false.  I think it was the first piece of 

intelligence given by Mr. McComb on, I think it was, 

Day 95.  

A. If you can just -- 

Q. Well, I'll read it out to you:  "The current Smithwick 142

Tribunal has become a significant issue among leading 

republicans.  In the course of the current Smithwick 

Tribunal, members of PIRA are concerned that individuals 

associated with PIRA's testimony to the Tribunal will lead 

to other material coming to light.  By this, they mean 

information about past murders and leaks from An Garda 

Siochana.  For these reasons, members of PIRA are anxious 

that the Tribunal should complete its work as soon as 

possible.  Key PIRA members are aware that some of the 
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testimony to the Tribunal is deliberately false and is 

intended to bring it to an early conclusion."  

Now, isn't it at least a possibility that this statement is 

false in some respects? 

A. I think the alternative explanation to that, Chairman, is 

that -- and this is why we need, certainly, more detail on 

all the items of information.  I have a possibility -- 

first of all, is it possible?  Yes, it's possible.  I think 

what the Chairman is faced with is, is it probable, or what 

is the probability of its -- or what is its value?  

Equally, an interpretation, and this is the essence of the 

difficulty we're faced with in relation to judging, in a 

vacuum, information that's coming in very obscure terms.  

So, "The current Smithwick Tribunal has become a 

significant issue among leading republicans.  In the course 

of the current Smithwick Tribunal, members of PIRA are 

concerned that individuals associated with PIRA's testimony 

to the Tribunal will lead to other material coming to 

light.  By this, they mean that information about past 

murders and leaks from the Garda Siochana.  For those 

reasons, members of PIRA are anxious that the Tribunal 

should complete its work as soon as possible.  Key PIRA 

members are aware that some of the testimony to the 

Tribunal is deliberately false and is intended to bring it 

to an early conclusion."  

Now, actually, that is a small bit unusual, Chairman, 

insofar as it's more detail given there.  And in my 

examination of this, the first thing that struck me in 

relation to it is the reference to "leading republicans," 

because, republican, in the context of subversive or 
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terrorist activity - I know it has, obviously, other 

meanings - but in the context of what we're talking about, 

the IRA, it's an all-inclusive term that includes the 

different factions of the IRA, so it could include 

dissidents, Continuity IRA; it's not strictly exclusively 

restricted to ex-PIRA, in my opinion.  The second sentence 

seems to infer that "Certain members of ex-PIRA are 

concerned regarding the assistance which other ex-PIRA 

members were giving to the Tribunal and that this 

assistance might lead to other material being divulged."  

You know, the next sentence, which is:  "By this, they mean 

information about past murders and leaks from An Garda 

Siochana."  

Now, that appears to me, Chairman, from its construction, 

to be an assessment on an interpretation, do you know what 

I mean?  "By this, they mean..."  so somebody is making 

that assessment and that leap to the assessment, without it 

being certainly obvious to me.  

And the next sentence then:  "For these reasons, members of 

PIRA are anxious that the Tribunal should complete its work 

as soon as possible," seems to rely heavily on the last 

assessment, as to a reasoning for wanting the Tribunal to 

finish its work as soon as possible.  I believe that, you 

know, in consideration of the précis, it needs to be 

remembered that, during this time frame, if I may just say, 

that the PIRA, or ex-PIRA members, were engaging with your 

department.  And an alternative explanation for this, in 

the absence of it being clearer to me, is, are the people 

who have given evidence to the Tribunal and who have 

alleged collusion, are they the people that are giving 
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false testimony?  Because, certainly in my view, that is 

open to interpretation from the construction of that 

intelligence element.  

Q. I think, I'm not quite sure what the answer was to whether 143

it's a possibility that the IRA statement contains untruth?  

Is there a 'yes' or 'no' answer to that? 

A. I mean, if we are going to get into the -- I mean, I think 

possible, anything is possible -- 

Q. Well, I'll move on from that, then.  144

A. Is it probable?  And I think I answered that.  And I think 

that, you know, I'll leave it in your hands in terms of 

making the consideration as to the value to be placed on 

the IRA statement.  You know, just to be crystal clear on 

that; my reaction to the IRA statement is that all aspects 

of it, you know, are potentially of relevance, and they 

have to be subjected to whatever degree of scrutiny they 

can be, and ultimately it would have to be adjudicated on 

by yourself, Chairman, in relation to what worth can be 

placed on it, especially in the context, as you say, of it 

not being entered into evidence by a first-hand account. 

Q. Okay.  Now, and just finally then, I mean, you obviously 145

accepted, as I understand it, Mr. Kirwan, that you are not 

unhappy with the précis, insofar as the way it's been 

produced, for the purpose for which it's been produced, 

namely for the Tribunal, for dissemination, public 

dissemination of intelligence that is live and of the 

moment.  And given that it's live and of the moment, it 

comes with all the issues that the Police Service of 

Northern Ireland would have in relation to protection of 

sources, and such forth? 
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A. No, as I have stated previously, Chairman, I have no 

difficulty with the précis being forwarded to the Tribunal 

in the format that they are constructed in.  My difficulty 

is with -- 

Q. From an operational point of view?  146

A. Yeah.

Q. Yeah.  But in many respects, you accept, then, that you 147

have a very good working relationship with Mr. Harris, you 

have a very high view of him, and you know he has come down 

here to give his evidence in relation to the pieces of 

intelligence and you know that he's been able to, 

obviously, look at the material behind that? 

A. Oh, yes.  All I can do is repeat what I said about 

Mr. Harris before. 

Q. Just in relation to correspondence, you had said you had no 148

response from the BSS, is that correct? 

A. That's correct.  

MR. SMITH:  Thank you.  

CHAIRMAN:  Now, any other questions?  

MS. FITZGERALD:  Mr. Chairman, I wonder could I reserve my 

position until Friday morning in relation to 

cross-examination.  I don't anticipate that I have any 

questions, but the Tribunal was informed earlier on that 

there would be a possibility that Mr. Scappaticci would not 

be represented for the afternoon, in fact, due to previous 

court commitments, I am afraid, Chairman, which weren't 

possible to change at the last minute.  In fact, I have 
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been here for some of the afternoon.  I didn't have a 

chance to hear Mr. O'Callaghan's cross-examination, and, in 

those circumstances, I'd just like to reserve my position 

in case anything arises from the transcript.  

MRS. LAVERTY:  I was just about to mention that on behalf 

of Mr. Flanagan.  

CHAIRMAN:  Very good.  Of course, yes, thank you very much.  

MRS. LAVERTY:  Now, it seems that the gardaí said that they 

had some questions by way of clarification yesterday, and I 

assume that we have enough time to deal with them, 

Chairman.  

CHAIRMAN:  Yes.  Mr. Durack?  

MR. DURACK:  I wasn't proposing that at all.  I think that 

what was being suggested yesterday was that if anything by 

way of clarification arose after Mr. Robinson is finished, 

that we would operate as sweeper.  I don't think there is 

anything immediately arising.  

MRS. LAVERTY:  I might take objection to that, Chairman.  

That's my function. 

CHAIRMAN:  Yes, I think that's true, Mr. Durack.  

MR. DURACK:  Sorry, certainly I accept that Mrs. Laverty is 

the ultimate.  I only merely meant that I meant to be the 
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penultimate inquirer after Mr. Robinson had asked his 

questions, in case anything arose.  

CHAIRMAN:  Well, have you any other questions to ask before 

Mr. Robinson... 

MR. DURACK:  No, there is nothing that I want to raise at 

this stage.  

MRS. LAVERTY:  So it is a sweep-up operation then, 

Chairman.  

CHAIRMAN:  So, how many questions will you have to ask?  

Will there be many?  

MR. DURACK:  I don't know.  It is really a question of 

whether anything arises on what Mr. Robinson raises, but I 

don't anticipate -- as I say, at the moment I have nothing 

to say to the witness at this stage.  

CHAIRMAN:  So, we can be assured -- well, as reasonably 

certain as we can be, that Mr. Robinson will be the main -- 

he will have a lot of questions, he has said, he'll ask 

those on Friday, and then you will only have one or two 

questions to ask, maybe, after that?  

MR. DURACK:  I would hope that that is so.  In fact, I 

would hope that nothing will arise, but, as I say, I have 

to reserve my position until he is finished.  
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MRS. LAVERTY:  Chairman, I am sure Chief Superintendent 

Kirwan will be more than well able for Mr. Robinson without 

the assistance of the Commissioner's legal team on Friday.  

CHAIRMAN:  Well, all right, we'll leave it then 'til 

Friday.  Nobody else has any questions?  Well, then, 

Mr. Kirwan, I am very glad.  Thank you very much for, yet 

again, being here, and so we'll see you again on Friday 

morning.  Thank you very much.  

THE TRIBUNAL ADJOURNED UNTIL FRIDAY, THE 19TH OF APRIL, 

2013, AT 11 A.M. 
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