MEMORANDUM

From Marie Daly Hutton
Date 27 July 2018
Re: No Fault Compensation Scheme for birth inj ury cases

In an ideal world, infants would not be bormn compromised — but they are. In an ideal world
the State would assist the infants and their families to provide individual care, in relation to
both their medical and social needs, in a timely respectful manner, from the time of their
birth, the care being given by properly trained, expetienced clinicians, who in tum would
have the best and all available resources available to them,

This paper proposes that a No Fault Compensation Scheme, specifically in relation to birth
injuries, be introduced in freland. Having researched the matter aver the last 30 months, the
author concludes that Ircland is uniguely and petfectly placed to introduce such a system, The
necessary expertise, personnel and resources are available to offer 3 voluntary altemative to
the current tort-based litigation system.

The current tort based system results in the lodgment of large sums of money to the Wards of
Court office, for the benefit of one child. The author propases the establishment of a Scheme,
to actively manage a fund, in a practical, accountable manner, for the care and benefit of all
children delivered with a birth Injury from the time of their birth. This would ensure each
child would receive the care they need sensitivel ¥, in @ more timely fashion. A birth injury is
defined hereunder,

It will demand courage to take the cases away from lawyers and retumn the infants and their
families to the care of the health profession, with the continued support of the State and the
protection and supervision of the Courts. The proposed scheme will not place an additional
burden on the tax payer,



The author proposes the introduction of a no-Fault system whereby restitution for medical

harm is taken out of the adversarial legal system,

There were 62,053 births registered in Ireland in 2017. Research shows 2 in every 10,000
babies are born with a recognized birth injury. Therefore, a No fault Scheme would anticipate
it would manage 13 cases annually. No amount of money compensates a parent when one of
their children is unable to reach their full potential and it must be indeseribably harrowin 2 to
believe that one’s child is compromised because of Medical Negligence in the care afforded
the mother or baby at the time of the infant"s birth, Certainly, certainly no amount of money
compensates that parent, However, research shows that 50% of all infant birth injuries cannot
be explained. Unfortunately, in the current climate, in this country, it is assumed that there
was an clement of Medical Negligence in the events surrounding the birth of every infant that
presents with a birth injury, which is not a recognized genetic abnormality.

Current arrangement in Treland

Pursuant to the provisions of the National Treasury Management Agency (Delegation of
Functions) Order 2003, the Clinical Indemnity Scheme (CIS) of the State Claims Agency
{SCA) represents the interests of delegated hospitals in relation to all medical negligence
claims. The cover offered is Enterprise liability, which involves the Health Service
Exceutive (HSE) and voluntary hospitals assuming vicarious liability for the actions and
omissions of all clinical staff. Enterprise liability was introduced in response 1o the escalating
cost of indemnity, particularly in relation to consultant obstetricians/ gynecologists,

The State Claims Agency has managed all Medical Negligence claims taken against the State
since 2002, This excluded hospital consultants who did not come into the scheme until 1
February 2004, At the time of its inception, the State Claims Agency introduced STARSweb,
a computerized system which allows hospitals report adverse incidents directly to the State
Claims Agency. This has been upgraded and is now known as NIMS - the National Incident
Management System (NIMS),

In summary, all infants bom in this country are bomn in one of 19 Obstetric units, all of which
are n the public system, all of which benefit from Enterprise Liability and all of which use
NIMS. All elinical personnel are afforded indemnity /insurance by the State under the



Clinical Indemnity Scheme operated by the State Claims Agency. All allegations of Medical
Negligence in hospitals and Medical centers. in the public system, are made against the State.

The costs of the settlements has increased year on year, In 2002 the average settlement was
frequently less than €1 million. In the intervenin £ years, every high value birth injury case
has been settled, either by hump sum payment or is the subject of a periodic payment Order,
One case settled in the sum of £17.8 million.

Since 2002, only one Cercbral Palsy case has been run before a Judge in Court. Therefore,
the content of expert reports is driving the value of the settlements. Costs follow the event
and the costs of plaintiffs ‘solicitors’ fees continues to rise. Many cases have been settled
without an admission of liability and other cases settled with a discount in exchange for not
running the case, thereby saving the State the costs of running the case in the High Court.
This has the added bonus of avoiding the cnormous stress to hoth parents and clinical
personnel and the inevitable adverse publicity for the particular hospital,

A number of changes have occurred between 2002 and 2017

* The private obstetrical haspitals have closed — therefore all clinical personnel
involved in the delivery of every infant in the country is offered indemmnity by the
State,

* The introduction of Perodic Payment settlements in 2010 with legislation being
signed into law in November 200 7. While the periodic payment system would reduce
the amount of money being spent on an annual basis it does not address the
fundamental problem that the costs of the settlements continue to rise. This system
was first introduced in the UK by the Damages Act 1996, but only on consent. The
Courts Act of 2003 gave the Couns the power to impose periodic payments, provided
security of payment was enhanced with 100% protection from a guarantee by/from
the State.

* The original STARSweb system was converted to NIMS —

*  Mediation was introduced as a method of resolving claims and reducing legal costs

e The Real Rate of Retumn was revised following the Gill Russell case. The Court of
Appeal affirmed the Judgment of the High Court that ‘the apprapriate discount rare



fo be used for the purposes of caleulati 18 afl of the plaintiff's dtstanding clafms for
Sfuture pecuniary loss is 1.5%, with the exception of his claint for future care where
the rate should be reduced by 0.5% to 1% 1o take aecount of the extent to which wage
inflation is likely o exceed CPIl over the course of liis fifetime, This led ta a
substantial uplift in the average settiement. The cost invelving a catastrophic injury is
ongeing and will escalate.

* Open Disclosure was introduced

* Pre-Trial Protocols discussed

On 31 December 2017, The State Claims Agency confirmed the sum of €3 84.930,199.00 had
been paid to 117 *individuals® between 1 | uly 2002 and 31 December 2017, These cases were
termed Cerebral Palsy Claims on the National Incident Management System.
These figures are broken down as follows:

= The sum of €384,930,199.00 was paid to 117 infants

* The sum of €56,148,314.00 was paid in Plaintiffs lepal costs

* Thesum of €29,553,547.00 was paid in Defendants legal costs

* Thesum of €6,379.086.00  was paid in Expert costs

This figure does not include substantial sums paid to infants with non-neurologieal birth
injuries, not classified as cerebral Palsy on NIMS. Neither does it include a substantial sum
paid (o other plaintiffs, by the State on behalf of prior insurers,

The increase in the cost of setflements is despite the genuinely concerted efforts of the State
Claims Agency, together with their nominated solicitors and barristers, to staunchly defend
each case,

Current Tort System

In all Medical Negligence cases it is necessary to prove both liability and Causation. The
burden of proof lies with the Plaintiff. The preparation of the case is conducted in three parts
by bath the Plaintiff and the Defendant — Investi gations 1o determine and prove Liabili tys
Investigations to determine and prove Causation and investigations to determine the value of
the case - Quantum, Put simply — Liability determines whether there was a breach of duty in
the care afforded the mother and infant. Causation 10 determine and prove whether that



breach of duty caused an injury. Having established liability and causation, investigations are
carried out to determine the value of the case - how much money will it take to return the
plaintiff to the position he/she would have been in had he/she not been injured,

When proceedings issue, both the plaintiff and the defendant commission expert repotts,
based on the mother and infant’s medical records.

To demonstrate, it may be the case that liability is not in issue because there was a elear
breach of duty, for example ~to take a very extreme scenario - a mother, admitted to the
delivery unit of a hospital, was left unattended for a period of time. During that time, she
delivered her infant, who did not cry for 4 period of time after birth. The infant has been
diagnosed with Cerebral Palsy.

The absence of Clinical personnel would be accepted as a clear breach of Duty and so
liability is not in issue from the outset. However, in Medical Negligence cases it remains
necessary for the plaintiff to prove that the breach of duty caused an injury to the infant,

The Causation reports, usually carried out by a Neurologist examining the MRI scan, will
frequently say the brain indicates there was a periad of time, immediately before, during or
immediately following birth, when the infant was deprived of oxygen (hypoxia), which in
turmn caused (causation) the infant to suffer a brain injury. This has developed into cerebral
palsy. In the above extreme scenario, the Plaintiff's salicitors would plead that an
examination of the medical records indicate there were periods of time throughout the labour
when the infants heart beat fell and therefore the infant ought to have been delivered earlier in
which circumstances the infant would not have been deprived of oxygen, therefore would not
have suffered a brain injury and would not have Cerebral Palsy. Therefore, the breach caused
the injury. That case will be settled.

Realistically, in the current climate, the Defense has little chance of successfully defending a
case when, on the very rare occasions it is clear from the outset, that liability is not in issue.
In other words it is difficult to run and win a case hased On causation.

The difficulty is in the majority of cases there is no clear breach of duty and the cases turn on
the causation arguments, Statistics show the same number of infants has been diagnosed with

5



Cerebral Palsy over the last 50 years, notwithstandin £ improvements in medical care, an
increase in the Caesarian Section Rate and the constant manitoring of the baby’s heart beat
throughout labour with the use of Cardiotocography (CTG).

In practically every case, it is pleaded the infant suffered hypoxia and in a very large number
of cases neither the Plaintiff nor Defendants can offer 4 valid explanation as to the couse of
the hypoxia which led to the brain damage/birth injury. The writer sugaesis it is because of
these cases there is a need to move away from the current system.

Further, the circumstances surroundi ng the infant’s birth frequently oceurred so long ago that
the clinicians cannot remember the events surrounding the birth of the infant, They are
relying on medical records, frequently written in the course of an emergency. These records
are then serutinized years later by lawyers in a calm atmosphere where days can be spent
locking at one word, line or page of records written g number of years before ofien in an
EmEergency situation,

Quantum

What is impertant to remember is that every single child is different. Some children will be
s0 severely compromised they will be in a vegetative state, requiring round the clock care for
the remainder of their lves - others will have full mental capacity but will be compromised
physically and vice versa. The needs of every single child are individual to them.

Upon receipt of Liability and Causation reports, the quantum investigations begin - The
liability and causation reports (with copies of Medical records) are sent to a minimum of &
Nursing expert, a Physiotherapist, an Occupational Therapist, 4 language therapist, an
Ophthalmologist, an Ear Nose & Throat spectalist, a child Psychologist, a Vocational
Assessment Specialist, A Vocational Rehabilitation Specialist, an Architect and an Actuary,
All of the Medical Specialists will examine the infant and furnish reports on the infant’s
currént condition and future prognosis. The nursing care specialist will meet with the mother
and will obtain details of the infant’s/child’s needs and set out the child’s nursing care 10 date
{for which a sum will be calculated to compensate the parents for caring for their infant, on
behalf of the State to the time of the settlement) and the child's care needs into the future.
The nursing care specialist may say the infant needs care 24 hours a day (which requires three
people) or may state the child is in a position 1o attend school (which will eall for an SMA) or
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a special school but will need x hours of care after school. The child will require x amount of
care until puberty, when their needs will increase and further care again as an adult. They
will include the infant’s care requirements while the infant or child is on holiday with histher
family and will factor in the requirement for a carer to accompany the family.

A child Psychologist will examine the child and will furnish a report stating whether the child
has, will have, or, in the case of children under the age of 6 years of age, may have, exccutive
function. This will determine whether the child will be able 1o make a little plan, which is
indicative of their ability to benefit from Assistive technology and work later in life, or will
be able to push a buttan or pull a lever. This skill will determine whether the child will
benefit from an eleciric wheelchair,

This report is then reviewed by the Vocational Assessor who will set out the vanous jobs the
child might qualify for and will set out their likely earnings. This will be influenced by
whatever job or profession the parents have and will be used to calculate loss of eamings

Meantime the Occupational therapist will fumnish a report which will later be augmented by
the Assistive Technologists who will set out the infant's needs in relation to their home and

transport,

A local garage will give quotes for a suitable cars and an Architect will provide a repont
setting out details of the child’s current home and will provide drawings for the house
necessary to accommodate the child and his or her family. This report will detail the width of
the doors to allow the wheelchair aceess both inside and outside the home, the geography of
the kitchen 1o allow the infant o he with the family as far as possible, it will include
provision for special bathrooms allowing easy showering and storage. A parage attached to
the house so that the child can be transported from the wheelchair (o the house without being
exposed to adverse weather conditions. The report will include extra accommodation for the
carers, some of whom will sleep and wake to care for the infant while others will need a
sitting room and dining area for their use while giving the infant round the clock care. A local
estate agent will give costings for sites and houses available in the area,

The Assistive Technologist will then augment that report suggesting and providing costs for
the equipment necessary to ensure the doors will open when the wheelchair approaches,



windows that will darken when the sum is at a certain an gle in the sky and blinds that will

come down at a certain level of darkness,

One of the experts may state that the child would benefit from a pet -and the cost of
acquiring, training, feeding caring and visits 1o the vet are included. In some cases it is
recommended that the child would benefit from hydrotherapy and the cost of the pool will be
included. Each case carries different, usually legitimate elaims - for example, the parents may
wish to take the child abroad for treatment not available in this country and the cost of it
claimed. Another child may be capable of cyeling a tricyele — clearly this will get bigper as
the child grows - the cost will be factored in as will the cost of the necessary training.

A Consultant in Rehabilitation Medicine will review the infint and all the expert reports and
will give a view on the child’s life expectancy. This is based on the infant’s physical and
mental condition. The plaintiff will fitrnish one report, the defendants will obtain anather. It
is not unusual for the experts to disagree on life expectancy. This problem is frequently
resolved by the barristers, solicitors and claims managers agreeing to split the difference,
Throughout the case, the defendants are furnished with Updated particulars of Neglizence
and Special damages which the Plaintiffs’ barrister prepares on receipt of the expert reports.
These put the defendants on notice of the evidence that will be offered to the Court, on behalf
of the infant. The Defendant then obtains a report prepared by another expert, in the same
specialist field, to confirm, refute or, al & mimimum, attempt to reduce the claim,

In the meantime Discovery is sought by both sides — this frequently involves duplication of
information, is time consuming and expensive. It will include details of all the care afforded
the infant to date including GP records, school reports, attendances with other organizations
like the Central Remedial Clinic.

Finally, all the reports will be sent to an Actuary who will provide figures with multipliers
based on the life expectancy report, stating how much it will cost to pay for care into the
future and the cost of replacing certain items throughout the infant’s lifetime.

The sums are added up and a settlement meeting arranged. This is frequently driven by the
date the case is due 10 be heard in Court as all Medieal Negligence cases are especially fixed



for hearing (to facilitate the many experts) and sct down by the Plaintiffs solicitors. Legal

fees increase as the case proceeds.

The law provides for disclosure/ex change of reports — However, this occurs within days ar
weeks of the settlement meeting or hearing date. The aims of (he legislation — to reduce the
number of experts attending court - have not been successful due 1o the discrepancy in the
repors. Many of the cases are listed for hearing with experts on standby, thereby incurring
further costs,

Al the settlement meeting or Mediation, the plaintiff will seck a figure based on their expert
reponts. In each settlement there is 2 sum allowed for cach head of claim — far example
General Damages — (this is to compensate for the pain and suffering incurred), is currently
paid at €450,000.00 and has crept up gradually over the years.

Special Damages are the items listed above with Accommodation, Transport, Care to date,
Care into the Future, Occupational Therapy, Physiotherapy, Assistive Technology, Loss of
eamings, loss of opportunity, being included in all cases with items particular to each child
added on,

All of these reports demand the expert being furnished with a copy of the infant’s medical
records and other reports. Frequently there are long waiting lists for appointments with the
experts. This is often the reason it takes so long for the cases ta reach a conclusion, though
the blame is usually placed with the defendants, The quantum experts are expensive as there
are a limited number and many, particularly the experts used by the plaintiffs, are based in the
UK. Sometimes the children, with their parents, travel to the experts for assessments — on
other occasions the experts come to Ireland 1o assess the child. The State pays for all reports,
travel expenses, standby fees at the end of the case.

Clearly it is an added burden for the parents to take their children ta all these experts — twice
—once for the benefit of their own child's ease and then to visit the expert instructed by the
defendant. Many of these experts are what they are called — experts, They are not locking
afier the infants on a day to day basis but rather set out all available options for the infants.
This in turn results in shopping lists being provided, particularly in relation to nursing care
and Assistive Technology.



The State Claims Agency first used Mediation in Medical Negligence cases in 2008 and il
has been used in many cases since, In truth, it is a settlement meeting using a different name
and the Mediation process does not reduce the value of the claim or savie on costs. It may
assist if conducted early in the procecdings — however, it cannot take place until all expert
teports are fo hand. All mediations are subject a confidentiality agreement betwesn the

parties,

Regardless of whether the case is setiled or the subject of the Mediation process, all infant
cases are ruled before a Judge of the High Court. Journalists are allowed attend the Rulings —
the defendants are not — hence the radio, TV and newspaper headlines.

The periodic payment legislation removes the life expectancy element - but the remainder of
the heads of claim will continue ta be claimed throughout the lifetime of the infant, again
based on expert reports. They offer comfort to parents that their child’s needs will be taken
care of for the duration of their lifetime and the cost is deflected into the future — however
they will not reduce the averall cost of birth injuries 1o the State.

The Wards of Court office may be in a position to advise how many infants have died
following settlement. However, it is common case that the children’s life expectancy is

mcreasing due to better care and medicine,

Summary of Current System

The author believes the meney currently spent on the lawyers and experts would be better
spent on care of the infants themselves, hospital facilities and employing specialist clinicians.
It would be preferable for the affected children’s needs to be identified, as they arise, by their
parents and the clinicians who look after them on a day-to-day basis. It would be preferable
for the experts to be available to examine and treat the children as against meeting and
examining children in order to provide expert reports for the benefit of legal proceedings and
preferable for the Consultants, doctors, midwives and nurses ta he on the wards caring for
their patients as opposed to attending meetings with lawyers.

There are no winners in the current system — it need not take €17.8 million to look after one
child regardiess of the content of the life expectancy repart, Meantime, in the hospitals, the
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morale 1s low and clinicians work in fear of liti ganon. We are losing our experenced
clinicians either by early retirement or emigration' and this cost cannat be quantified, The
clinical personnel involved in the cases inevi tably have been subjected to long hours of
examining medical records and questions by lawyers - the stress of which is great and
frequently goes unnoticed”.

Further, the circumstances surrounding the infamts” birth have, in many cases, pccurred 50
long ago that the clinicians cannot remember the events surrounding the birth of the infants.
The doctors, midwifes and nurses are relying on medical records, frequently written in the
course of an emergency. These records are then scrutinized years later by lawyers, in a calm
atmosphere, where days can be spent looking at one word, one sentence or page of medical
records,

What is a Birth Injury?

Discussions in relation to No Fault compensation have taken place on several occasions in
this country heretofore. Opponents have highlighted problems, one of them being the vexing
question of how to identify infants covered by the scheme — would we for instance include
for cover infants bom with genetic abnormalities or other conditions?

In November 20135, the Secretary of State for Health in the UK announced a national
ambition. His ambition is to halve the annual rates of stillbirth, neonatal death, matemal death
and brain injuries occurring during or soon after birth, in England, by 2030, with a reduction
of 20% by 2020. The baseline or reference year, against which the rate in 2020 and 2030 will
be compared, is 2010,

The Department of Health commissioned the Neonatal Data Analysis Unit (NDAL) at
Imperial College London, to extract data from the National Neonatal Research Database
(NNRD} (similar to our NIMS) and to calculate annual rates for Brain injuries occurring
during or saon after birth for England from 2010 to 2015,

* Irish Hospitals Consultant Association - Submission on Clinical Indemaity 1o the Joint Commities on Health
and Children Tharsday 22 JTamsary 2015,
* Dr Rone Mahony, National Matemity Hospital 201 7Annual Report, Page 7

11



Al the outset, it was recognized and accepted that brain mjuries occurring during or saon after
birth did not have an agreed or standardized definition; in view of this, an expert BTOUp Was
convened by the Depantment of Health to determine a working definition for the national
maternity ambition. The Expert group agreed the following eriteria for brain injuries
occurring during or soon after birth for the national matemnity ambition,

Fapulation: all babies admitted to a neonatal unit,

Time Period after birth: all brain injuries that are detected duri ng the neonatal unit stay.
: Conditions to be included:
a, Infants with signs consistent with neonatal encephalopathy (altered tone,
altered consciousness, seizures): term and near term infants only
b, Infants with a diagnosis of intracranial hemorrhage, perinatal stroke,
hypaxic ischaemic encephalopathy (HIE), central nervous system infection,
and kernicterus (bilirubin encephalopathy): all infants
0, preterm white matter disease (periventricular leukomalaeia): preterm infants
only
. Denominator: all live births to be used as the denominator for calculating the annual
rate of “brain injuries occurring during or soon after birth” of infants with the following
conditions: congenital encephalopathies (including inbomn errors of metabolism), congenital
mfections and congenital brain abnormalities,
. The National Neonatal Research Database (NNRD) data fields to be used to
determine brain injuries oceurring during or soon after birth are shown in Appendix 4
{authors note - available on line for perusal)

(Note from author - The National Neonatal Research Database (NNRD) broadly performs the
same function as the Irish National Incident Management System (NIMS)).

The writer suggests that the Trish No Fauit compensation Scheme would adopt the above
criteria, which will also capture and include the infants with Cerebral Palsy.

International Issue
Far many years the writer has wondered what steps could be taken 1o improve matters. Two
and a half years of research into systems in other countries has shawn birth injury cases are
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the mast expensive worldwide, New Zealand, Sweden, Finland, Denmark, France together
with Florida and Virginia in the United States have all ntroduced variations of “no-faujt”
compensation schemes where the fault criterion has been eliminated for some kinds of
medical injury. All systems deserve merit but, in the writérs view, no one system can be
adapted to Ireland, The New Zealand Fund covers all injunies for all New Zealanders. The
right to sue for damages, for the tort of negligence, causing injury, was removed. and in
returmn injury would be compenssted regardless of fault, including fault of the injured.
Bunreacht na hEireann® prohibits such legisiation in this country.

Article 40:1 of the Irish Constitution, (Bunreacht na hEireann) states All citizens shall, as
human persons, be held equal before the law, Article 45 4:1 provides that the State pledges
itself 1o safeguard with cspecial care the economic interests of the weaker sections of the
community and, where necessary, o contribute to the support of the infirm, the widow, the
orphan, and the aged, Therefore, any new scheme should offer a voluntary, supportive
alternative to the courts for families who have experienced a severe birth injury. The option
to pursue & legal claim would remain available to families at all stages. The author opines it
would effend the Constitution to impose an obligation to waive the right to have access to
Justice if benefiting from 2 scheme put in place for the benefit of citizens amongst the most

vulnerable in our society.

Many of the International schemes are fimded by hospitals, doctors and midwifes and many
schemes have eligibility criteria - for example, the scheme in Florida will not accept and
cover infants with a birth weight of less than 2,500 grams. Taking cognizance of the huge
success we have in our neonatal units with preterm and low birth weight infants, this system

would be unfair and not acceptable in this country.

Brief overview of New Zealand Scheme

New Zealand has run a very successful Accident Compensation Scheme (ACC) since 1972,
By way of background, during the 1950°s and “60"s, the Government of New Zealand paid
(mostly) Europeans £10.00 to come to New Zealand to expand its work force. It soon found
they had wasted their £10.00 when people were injured at work and could not afford the
medical treatment or rehabilitative care to allow them return to wark,
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In 1967, a Royal Commission, chaired by Sir Owen Woodhouse, produced the Woodhouse
Report which recommended a no-fault compensation Scheme and was the formation of the
Accident Compensation Corporation {ACC) New Zealand has today. It advocated five
principles - Community responsibility, comprehensive entitlement, complete rehabilitation,
real compensation and administrative efficiency. The author proposes we adopt these five
pillars, thereby ensuring the Scheme would be run with exchequer funds, with the co-
aperation of parents and Clinical personnel, working together to ensure the infant receives

optimum care,

Funding in New Zealand

The New Zealand Scheme is very successful, One of the reasons for 15 success is constant
review, revision and improvement to ensure it offers the best service to its members, the
citizens of New Zealand,

The most recent amendment, The Accident Compensation (Financial Responsibility and
Transparency) Amendment Act came into foree in Septernber 2015, It introduced 2 new
funding policy for ACC. The new policy ensures the scheme is adequately funded to
withstand economic volatilities, while ensuring levies {Contributions) are kept as low as
possible and stable over time.  The scheme is funded/ financed by five sources — described as

[ewies,

4 Govemment (3955 m in 2016)
. Employers - (S696M) in 2016)
. Employees - ($1,261m in 2016)*
. Motor Vehicle ownersfusers — ($ 732m in 2016)
- Government and emplovees - ($283 m in 2016)
(The treatment injury Account is for injuries caused by medical treatment)

*The Levy for the Employee Work Account for the penod 1 April 2017 to 31 March 2018
was sef at 51.39 per $100.00 eamed, The maximum levy anyone can pay is §1, 755.37
annually.



The money is distributed into five ACC Accounts, each Account covering a specific group of
mjuries. The risk pooling is done in § discrete groups, limiting cross-subsidies to members of
each group, The scheme pays *real” but not “full” tompensation, with a strong focus on
rehabilitation.

Entitlements fall into four catepories:

(1) Treatment and rehabilitation - This includes the cost of pharmaceuticals, disability
aids, child care, home modifications and vocational retraining. Most treatment costs
are already covered by New Zealand's universal health care system,

(2)  Compensation for loss of eamings — up to 80% of claimant’s CAmings, up 1o a set
MEaXIfrILm

(3)  Lump-sum compensation — a onetime payment of up to 370,000 to compensate for
permanent impairment resulting from an injury — this is paid in addition to any other
ACC entitlements

(4)  Suppon for dependents: this includes a funeral grant, a survivor's grant paid 1o
surviving spouses and children under the age of eighteen,

The ACC’s 2016 financial report stated the Fund had exceeded its investment benchmark for
the 21st consecutive year and achieved an investment return of 10.22%;, 0.55% above
benchmark. ACC’s levied sccounis are now fi ully funded. This is a significant milestone as it
means ACC holds sufficient funds to meet the lifetime costs of existing claims. ACC's levies
will now be set every two vears, rather than annuall ¥. Investments are made on the funds
taken in,

Prior 1o 2002 medical error could only be attributed to an individual, The focus on individual
error combined with the threat of disciplinary action hindered open communication and
delayed compensation as doctors who challenged allegations of error, delayed reporting,

On 1 July 2005, Medical mishap and medical error were replaced with Treatment Injury, This
broadened cover 1o include all personal injuries suffered while receiving treatment from
health professionals. “Treatment injury * means personal injury suffered by a person secking
or receiving treatment from a registered health professional that is caused by treatment and
that is not a necessary part or ordinary consequence of the treatment, taking into aceount all
the circumstances including the person’s underlying health condition and the elinical
knowledge at the time of treatment, Section 32 (1) (3) of the main Act now states: “The fact
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that the ireatment did not achieve o desived result does nol, af itself] constituie treatment

iy,

Personal injury that is a necessary part or ordinary consequence of treatment is not covered,
Importantly, a causal link between treatment and injury is still required. Injuries that are a
necessary part, or ordinary consequence of treatment, are not covered.

The objective of the change was (o cncourage clinicians to assist injured patients to make
clazms earlier. This, in tum, facilitated timely provision of ACC assistance leading to 8 more

efficient service.

Claimants are informed about the availability of independent processes for resolving
concems about the quality of care. The ACC is required to report any “risk of harm to the
public” to the responsible authority. A new Patient Safety team analyzers claims data and
works with the health sector and researchers 1o help improve patient safety.

Adopting Elements of New Zealand Scheme into Ircland
The author suggests Ireland adopts elements of the New Zealand System to start a No Fault
compensation scheme limited to birth injury.

There is an emphasis on active Risk Management 10 identify errors and ensure steps are taken
to ensure mistakes are not repeated, with provision made for sharin g of lessons learnt with the
aim of improving the care offered and reduce further adverse incidents.

There is a Legal Obligation in relation to Open Disclosure. Over the past decade, there has
been growing awareness that it can be an effective method to address the issues arising from
incidents. In an attempt to further promote the concept of open disclosure, a series of changes
have occurred within the New Zealand health system over the past number of vears, The
author suggests these are included from the outset in protocols prepared to implement 2 no
fault system,

Introducing No fault Compensation Scheme for birth injuries in Ireland
Ireland is unique in that it is perfectly placed to introduce a No fault compensation scheme
specifically for birth Injury cases, to replace the current tori-based litigation system. We train
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docter’s nurse’s midwives and other clinical personnel to the highest standard and therefore
we have the expertise to care for the infants. All infants are borm into the public system. The
National Incident Management System (NIMS) is in place, therefore the information in
relation to each birth can, with adjustments and key personnel in place, be notified to the
Scheme office within days of their hirth, captured and protocols implemented,

This will trigger active Risk Management protocols without which Open Disclosure is not
possible. This, in tumn, has two advantages; errors are identified quickly, steps are taken to
ensure errors do not reoccur, leading to an improvement in the quality of care,

The State/Exchequer is already funding all medical negligence cases. The NTMA /SCA
already have both experience and systems in place to take in and pay out funds:

The author suggests we introduce a Pilot scheme in three of the 19 obstetric units, making the
public aware of the Scheme and its ambitions from the outset, ensurnng the Scheme is run in
an open transparcnt manner. An annual review will show whether we have put the correct
funding, personnel, resources, protocols and systems in place. At the end of five vears, there
will be undisputable evidence whether the system is possible, viable, and successful ora
failure. Should the scheme fail, we will, at a minimum, have improved the reporting of hirth
injuries on NIMS in at least three of the 19 obstetric units and we will, in the same three
units, have established protocols to assist an active Risk Management programme thereby
promoting Open Disclosure.

Mo Fault compensation Scheme for birth Injury Cases

The writer suggests the scheme is run by a small Agency within the NTMA - for ease of
reference let us call it ‘“The National Neonate Ageney’ who will manage the ‘Neonate
Scheme’ (hereinafter the Scheme office). This will ensure the efficiency,

expertise and experience of the NTMA/SCA will be utilized.

It will be necessary to separate the National Neonate A gency from the State Claims Agency
as it is inevitable that some parents will continue to instruct solicitors 1o 1$sue proceedings
against the HSE, alleging Medical Negli gence. Such cases will continue to be managed by
the State Claims Agency. Further the State Claims A gency has a statutory obligation to
advise and assist healthcare enterprises in relation to Risk Management. It is envisaged the
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sk management in relation to Binh Injuries will be active with reports generated and given
to parents within a month of the infant’s birth. These will also be fumished 1o the State

Claims Agency.

Funding the Neonate Scheme

The author suggests the sum of €17m is transferred to the Neonate Scheme to be managed as
detailed hereunder. This figure is chiosen as it is the amount of a settlement in March 2017, It
15 suggested this amount will be transferred annually for the duration of the Pilot Scheme and
index linked thereafier,

The author suggests we borrow from the New Zealand (NZ) method of having a number of
funds, each independent of each other, without cross subsidy. This will assist with
transparency in the management of the Scheme.

While the NZ Scheme is funded from five different sources, with each fund allocated o
specific purposes, the author suggests the frish Neonate Scheme will be funded by one source
- the Exchequer. However the fund should then be divided into three separate funds, each
with a specific purpose and actively managed by the NTMA. The author sugmest a 2004, 2084,
60% divide.

Fund No, One: (20%) Invested by the NTMA to pay for any legal proceedings taken
by parents on behalf of their infants
Fund No Two: (20%}) Invested by the NTMA for future enhancements/ improvements

of the No Fault compensation Scheme.
Fund No Three: (60%) day to day expenses.

Fund Na. One:

It is inevitable that some parents will not be satisfied with the care afforded their infant and
will still wish to issue proceedings. It is suggested by the writer that the Scheme will be
providing all items of Special Damages and therefore the plaintiff’s case will be limited 1o
general damages i.e. pain and suffering current] ¥ pard at €450,000.00, In such cases it will be
necessary Lo prove negligence and causation, The Risk Management reports and details of the
meetings that occurred in compliance with open Disclosure will be available to both the
parents and the State Claims Agency — these will reduee and limit the time spent on
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investigations. Further, the State Claims Agency will know the benefits already advanced ta
the infant plaintiff. Such information is currently not available to the State Claims Agency,

Fund No 2

The second amount of money third fund invested to purchase appropriate properties into the
future which will be refurbished to the hi ghest standard to include respite facilities for the
infants (thereby giving parents a much needed rest) examination and treatment rooms where
parent ean bring their infants for treatment and assessment — for example physiotherapy,
occupational therapy, speech and language therapy, hydrotherapy. In time, 1t may be possible
to amend HSE contracts of employment to include a clause obliging relevant personnel 1o
attend this unit for a certain number of hours each week. This will ensure the infants attached
to the scheme receive timely, ongoing care and their treatiment not compromised becavse of
long waiting lists. It will also assist the parents —and reduce the burden on the hospital
system. It is envisaged by the writer that this will, in time, assist existing organizations — for
cxample, the CRC and Irish Wheelchair Association and charities like Laura Lynn. The
infants in the scheme will have access to funds for their needs thereby allowing the other
organizations” assist infants and children not in the Scheme.

Fund No 3

The funds transferred to the Scheme office will be acti vely managed for the needs of the
infants and their families as they arise and as determined by the parents, clinicians and case
managers involved in the care of the infant on a daily basis. This is a complete change from
the systern as we know it. The money will be spent sensibly — reclaiming VAT and VRT,
buying appropriate houses with a garden large encugh to build an appropriate
house/extension. The emphasis will be on im proving the care of many infants and improving
facilities - not on finding or placing fault or blame,

An example of what every child will need — at a minimum, excluding Assistive Technology
and care, is set out hereunder; The writer has taken as an example an infant in Tralee with the
house described in Daft.ie. Na turally houses in Dublin will be more expensive — however, the
principle will be the same — an appropriate house with room to extend will be sourced by the
case manager and paid for by the scheme.
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Minimum requirement for cach child:

House €  255,000.00
Car € 21,000.00 - having reclaimed VRT and tax
Stamp Duty € 2,550.00
Extension €  350,000.00
Wheelchair £ 6,000.00 - appropriate to the infant - not the least EXPENSIVE
Occupational Therapy - € 12,800.00 - annually
Physiotherapy £ 12, 000,00
Ophthalmology ete. € 1,000.00
Medications € Long term illness card
€  660,350.00

Into the future, the infant will need Assistive Technology and care with loss of eamings paid
from the age of 18 on a weekly/monthly basis (bormrowing from New Zealand).

The sum of €660,350.00 is a very long way from €17.8 million and the care afforded is the
best and specific to an infant in Tralee. This is similar to many children all over the country.
The money not used in the first year will be carried forward for use the following year and 1t
15 hoped the Fund will grow.

Setting up the Scheme having received approval
At the outset it will be necessary to obtain the support, approval and permission of Canar O°
Eelly, CEO of the NTMA and Ciaran Breen, Director of the State Claims Agency,

Thereafter it will be necessary to seck the approval of the Ministers for Health, Finance and
Justice. To offer comfort and reassurance to parents, the general public and the media, it
would be advantageous if the Minister for Health would abtain approval from the Minister
for Justice to arrange with the President of the High Court to allocate responsibility for the
Scheme to a member of the Judiciary, with responsibility to ensure the scheme is operated in
2 fair, equitable and transparent manner.
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It will then be necessary to communicate with the HSE and Department of Health.

The writer suggests a five year Pilot Scheme, with an official commencement date 15 set up
and run in three of the 19 obstetric units - one in Dublin and two outside. All infants with the
criteria for birth injury set out above, born after the commencement date, will qualify to
participate and benefit from the scheme. Preparation for the scheme will demand a six month
preparation/lead in time to ensure all elements are in place for the successful running of the

scheme from the outset.

Establishing an Office within the NTMA

Initially the NTMA Scheme office will require 5 people, most already employed by the
NTMA. The expertise required would be Accountancy, Tax and small company skills, one a
midwife with Risk Management skills and experience, a solicitor/claims manager, a case
manager (seconded from the HSE if necessary) and a number of administration staff, A
member of the State Claims Agency IT department will also be required to assist with
adopting elements of the National Incident Management System (NIMS). These individuals
will be responsible for setting up the Scheme.

The first task will be to identify the three units participating in the Scheme. In the interests of
fairness and transparency, all 19 obstetric Units should be invited to panicipate in the Pilot
Scheme. Three will be either chosen or nominated. The author suggests, for example, The
National Matemity Hospital Dublin as it has an MR machine and gll facilities to look after
infants from birth to their discharge home - (with some exceptions of transfer to Our Lady’s
hospital for Sick children), Cork University Hospital and Tralee General Hospital or Galway
University Hospital and Castlebar are equally appropriate. What is essential is that one of the
units would have all facilities, the second, most if not all facilities and the third will be from
one of the Units from where very sick infants are usually transferred to a larger hospitals
following birth, but whose home is a distance from the larger hospital. This will ensure the
Scheme is aware of the needs of children from 2 rural and urban environment.

A deciding factor in the selection of the units participating in the Pilot Scheme will be the
presence of a senior Neonatal nurse who is also 2 midwife and general nurse, willing to take 2
post of responsibility which will be both Risk Manager and parents® liaison officer for the
duration of the infants” stay in the hospital. The nurse will wark closely with the parents and
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necnatologists. The role will be pivetal 1o the suceess of the scheme as it will be the parent’s
introduction to it. Therefore, the midwifes salary must reflect the responsibility attached to
their role, subsidized by the Scheme fund if necessary. From the outset that midwife will be
asked 10 train two other midwifes to ensure continuity of care during different rosters and
obviating any delays in the care afforded to the infants.

A second deciding factor will be the presence of a Case Manager in the area, The Case
Manager in the NTMA Scheme office will work closel y with the local case manager, again to
put systems in place,

These senior midwifes and Case managers, together with the neonatologists and other clinical
personnel, will work closely with the NTMA Scheme office personnel during the 6 month
preparation lead in time. This task will be made easier by taking guidance from the New
Zealand model and will ensure the scheme is run in a uniform fashion in all units, thereby
avoiding delays and ambiguity, For example, it will be important to have in place timelines in
relation to reporting a birth to the Scheme office, preparing investigative reports and
fumishing them to the parents.

Other systems to be organized will include {but are not limited to) systems of payment to
parents, clinical personnel and service providers for various items required for the care of the

infant.

In the hospital onee the scheme has commenced:

Immediately following the infants’ admission to the neonatal unit, the midwifie/ risk manager
liaison midwife will report the birth via NIMS to both the SCA and the Scheme office. The
lizison midwife will ensure the parents meet with the doctors, understand what is known of
the infant’s condition and are advised of the Scheme. The midwife will be responsible for
arranging for the case manager to come to the hospital to meet with the parents prior to their
discharge home.

The midwife will conduct a Risk Management Assessment and will produce an investigative

report, detailing all personnel present and all the circumstances of the events that occurred at
the time of the infant’s birth.
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This report will be prepared within a period set out in the protocol/guidelines, with the
assistance of the Scheme’s office Risk Manager and solicitor/claims manager. It is suggested
the report would be completed within one month of the infanis admission to the Neonatal umit
and in the spirit of open disclosure be furnished to the parents having been signed by the
neonatologist in charge of the infants care, the risk manager midwife and any other person
relevant to the care of the mather and infant — for instance the midwife present at delivery.

This report will note any errors or shortfalls identified in the care afforded the infant and
steps laken to date to address any problems identified.

In instances where a systems' failure is identified as contri buting to the adverse outcome, the
hospital manager and Scheme office will be notified, Communication between the hospital
Risk manager and Scheme office Risk manager will take place to agree what steps can be
taken to rectify the shortfall with the aim of ensuring the adverse event is not repeated in that
unit - of any of the other two.

On the oecasions when an individual's actions contributed to the adverse outcome, this will
be brought to the attention of the person by the Neonatal nurse Risk Manager and the relevant
senior person — the senior neonatologist if a doctor, the director of nursing if a midwife. This
will be handled in a confidential respectfisl manner and the individual will be offered further
training and supervision. The name of the individual will be redacted from any reports but the
parents will be advised that the actions of an individual were identified and will be advised of
the steps being taken to ensure further tramning/supervision.

It is anticipated these parents will instruct a solicitor. The Risk Manager will forward a copy
of the Risk Assessment together with a copy of the hospital records to the NTMA scheme
office who will pass to the SCA*, The further cducation/supervision will be documented:
details forwarded to the Scheme office where the Scheme office Risk Manager will ensure
the lessons learnt are shared with the other units in the Pilot Scheme and SCA.

Prior to the infant's discharge from the hospital, the hospital risk manager will ensure
arrangements are in place for future medical appointments for the in fant; the family GP will

* These are the cases whese the indexed sum of general damages will be paid 10 the parents following
approprite investigations,
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be notified of the birth. the public health nurse will be notified of the in fants discharge and

the case manager will be made aware the infant has been discharged from the hospital.

One month following the infant’s discharge the risk mana ger midwife will ensure the infant’s
medical records are complete ensuring all laboratory reports, x-ray and scan results are on
file. The midwife will then furnish a second report to the Scheme office risk manager
confirming the care of the infant was passed to the case manager, sefting out details of steps
taken prior to the infant’s discharge from the hospital and setting out what
changes/amendments/lessons were leamt and progress in the steps taken to correct any
shortfalls. The midwife will have the full support of the Scheme office at all fimes.

Community

During the first year of the infant’s life, the parents will need support and the reassurance that
the infant’s medical needs are cared for. The hospital necnatologist will pass the care of the
mfant to the pediatrician, The case manager will cnsure the infant receives the medical care
hefshe needs, privately, if not available in the hospital and this will be paid for by the
Scheme. The case manager will identify any shortfalls or requirements in the infant’s
practical needs or in the running of the Scheme and every effort made to rectify any
shortfalls.

Every child will be asscssed every two years by the Pediatrician in charge of the infants” care
who will prepare a report, (for which he/she will be paid by the Scheme office) setting out the
infant’s care to date, current condition and prognosis. The pediatrician will be asked to
include any concems, ohservations, shortfalls or suggestions for improvement he/she may
have in relation to the care available to the infant and the Scheme with a view to constantly
improving both the care and the Scheme.

The case manager will also prepare a report, prepared with input from the parents also
including any concems observations, shortfalls or suggestions for improvement he/she may

have in relation to the scheme,

These two reports will be firrnished to the Scheme office by the case manager within one
manth of the Childs” second birthday and every two years thereafter. In the scheme office,
the solicitor/claims manager will add to the reports details of the benefits/money paid to each

24



child during the course of the previous two years. These will then be forwarded Lo the Judge
allocated responsibility for the Scheme.

It is suggested that the NTMA scheme office will furnish the Judge with a report on every
child in the scheme every 1wo years. The reports will be prepared by the child’s pediatrician
and case manager and will include details of the benefits paid, by the Scheme, to each infant.

The Judge will have a complete overview of the care afforded and the benefits received by
the infant. The Judge will then be in a position to identify failings and will have authority to
ensure they are rectified within a specified time frame by communicatin £ with the Scheme
office and the particular case manager. It is suggested that elements of the famil ¥ court
system will be adopted where parents will have access to the Judge where individuals
concems and needs can be discussed, identified and addressed. Agam, the New Zealand
system, as a model, will be helpfil.

The Judge will furnish a report on the Scheme to the President of the High Court, the
Minister for Health and Minister for Justice every two years receiving full co-operation and
open disclosure from the NTMA scheme office.

Copies of the reports will be sent to the Scheme office for distribution to the relevant case
managers.

The above is a perfectly transparent accountable system. The aim is to ensure the infants
receive the best care when they need it. Their families are supported, the clinical personnel
are not subjected to blame and the care afforded all patients will gradually improve, The
States resources are being used in a sensible and practical manner.

There are other clements that may be possible to infroduce — for instance each family
becoming members of VHI with the scheme peying for membership and managing it on
behalf of infants, Under the Health Insurance Act {Open Enrclment) Regulations 2015
(Statutory Instruments No 79 of 2015) Health Insurers must accept all applicants for
Insurance cover regardless of their risk status, age or sex subject to prescribed waiting
periods, The infants will then have access to private health care which may or may not assist.
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Naturally the cost may be high — however, it is a suggestion and another area that may be

open to investigation,

Each child currently benefits from the Long Term lllness Card. It would be warth examining
whether the long term illness card would be used in conjunction with the scheme for specific
items — for example limit to medications/feeds. This will increase the bud get of the long tenn
illness card therchy benefiting other patients.

It may be appropriate to limit the medical card to pay for GP visits for the infant only.

Other Reasons to Promote the Scheme

The author suggests a Pilot Scheme may be a good opportunity to introduce taking bloods
from parents and infants, with consent, at the time of birth, to be tested as progress is made in
the field of genetics. This will promote further research and ongoing education. We have a
small population which is always quoted as being advantageous

One of the Schemes™ priorities will be the early identification and notification, through
NIMS, of affected infants, to the Scheme office. This, in time, will assist other disciplines -
for instance, there are currently three active regional congenital anomaly Registers in the
Republic of Ireland — the greater Dublin region, Cork/Kerry, and the South-East — which
cover 60% of all births. This information is submitted to EUROCAT®. The Scheme will assist
int the expansion of collecting information thereby increasing the information available
without which research and in turn, progress in treatment cannol be made,

A scholarship for a doctor and midwife to work within the Scheme to conduct research into
birth injuries would add to the States information bank, promote education and ultimately

improve health care. This would carry little cost with large return in information.

Depending on the demands on the Scheme, an anomaly scanning machine is currently
available in a limited number of our 19 obstetric units, It is suggested the Fund would

purchase equipment when funds allow.

* Eurapean surveillance of congenital anomalics (EUROCAT], founded in 1978, 1 a WHO collaborating Centre
for the Surveillance of C ital Anomalies. It received funding from the Euvropean Union, n the framework
of the Public Health Programme. It is a network of population based registrics for the epidemiological
survelltance of congenital anomalies, covering 1.5 million births in 20 countrics of Exrope.
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An Alternative, bul more costly and time consuming altemative to the Scheme being
managed by the NTMA would be 1o consider it being managed by the Injuries Board. It is the
Government Body that currently assesses all Personal Injury claims (apan from Medical
Negligence claims) in ¢ircumstances where the Respondent consents 10 it assessing and
managing the matter, The Injuries board is & self-funded Organization, funded by a fee paid
by the consenting respondent. In this instance, the HSE would consent to Birth Injury cases
being managed by the injuries hoard. However, it would be cost] ¥ to develop a NIMS system
especially for the reporting of Birth Injury cases (o the Injuries Board. The notification is
necessary to the smooth management of the Fund.

Secondly, the Injuries Board do not have a Statutory duty, as the SCA has, 1o advise and
assist healtheare enterprises on measures to be taken to prevent the occurrence or to reduce
the incidents of acts or omissions that many give nse o Personal Injury. It is envisaged that
each birth in the Scheme will be identified and the cireumstances surrounding each birth
investigated. The Injuries Board make one off payments ~ the No Fault Birth Injuries’
Scheme will be ongoing for the duration of the infant’s life — therefore a new system for
payments would need to be developed. However it is possible and could be could be dane — it
would though, in the writer's view, be reinventing the wheel, thereby wasting exchequer
funds.

Conclusion

A no fault scheme has been discussed in this country on numesous occasions and certainly as
far back as the year 2000. It has, and continues 1o have, many opponents. My aim, when
starting this project, was to explore altemnatives to the current system. The current system is
not satisfactory and is failing the infants who suffered a birth injury; it is failing the Medical
Profession and is unsustainable for the Exchequer. The author appreciates the proposal is a
brave departure from what we have become accustomed to, F urther, in this country, we have
traditionally followed the UK - the author believes that we now need to consider our own
needs, our own resources, our own system of Enterprise Liability and take care of our own
patients starting with the infants who are among the most vulnerable members of our society,

Marie Daly Hutton
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International lssue

Ircland is not alone in secking altemative methods 1o resolve the costs of birth injuries.

Separately, on | December 2017, The House of Commons Committes of Public Accounts

published a Report on ‘Managing the Costs of Clinical Medical Ne gligence in Hospital

Trusts.” In compiling the report they had obtained written evidence from the Medical Defence

Unton (MDU) and Irwin Mitchell Solicitors who stated:
"Birth injury claims are devastating for the child and their families and account for
0% of the medical negligence budget by value, We see the same themes repeated
and see little evidence of shared learning to reduce claims. Errors with foetal
manitoring is (sic) the most common theme with inadequate trainin g and monitoring
identified as a key issue.2 Irwin Mitchell also noted the recent chan ge to the discount
rate had had a significant impact on the notional capitalised value of claims, A 24
hour package of care and case management costing £200,000 or £250,000 per annum
would result in a notional capitalized award of £21.6 million”

A further report was to be published in April 2018. The author was unable to locate the
report.

Separately and also in the UK, on 13 November 2015, the Department of Health and Social
Care together with the Health Secretary announced an ambitious plan to reduce, by 30% the
rate of stillbirths, neonatal and maternal deaths in England by 2030, The number of brain
injuries occurmring during or soon after birth were also to be targeted. To ensure progress was
being made they also set out an expectation of a 20% reduction by 2020,

This led to a national matemity review (Better Births, 2016), independently chaired by
Baroness Cumberlege. This concluded with a number of recommendations to improve the
safety of maternity services, One of the key recommendations was that the Department of
Health considers & Rapid Resolution and Redress (RRR) scheme for families affected by
severe avoidable birth injuries (emphasis added). The intent is to provide a viable alternative
to the current litigation route for affected families with the purpose of achieving three
principle aims:
. Reducing the number of severe avoidable birth injuries by encouraging a

learmning culture;
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. Improving the experience of families and clinicians when harm has occurred: and

. Making more effective use of NHS resources.

The Department of Health was therefore required to fully assess this policy, for cross-
government consideration, of a final business case. They summarized the reason for the
review as follows;
"Evidence tells us that the current system for handling maternity litigation cases are
not working as well as it could. The lengthy and adversarial litigation process adds
stress and uncertainty for families at a difficult time, and results in escalating NHS
litigation costs. Importantly this system is not geared to enable rapid learning to avoid
future incidents, improving safety and reducing future claims against the NHS*

The UK system in general is very different to the Irish system. In the first instance it is
accepted that cases take 11 years to reach conclusion. This is because cases are not seftled
until the extent of the infant’s injury is determined and the RRR proposal was to pay a lump
sum up front to assist families from the outset.

Secondly, the recommended RRR system is focused on avoidable birth injuries, The author
suggests this would not assist in this jurisdiction as the investigations into liability and

causation would continue, with the same outcome.

Finally, in the UK a survey was carried out of parents, clinicians and other interested parties.
The analyzed results are available on line but concentrate on the standard of care.
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| Title: A Rapid Resolulion and Redress Scheme for Severs =
Avoidable Brain Injury al Birth Impact Assessment (1A)

L& Mo 9535 Date: 020032077 )
RPC Reference No: A Stage: Consukation
Lead department or agency: Deparment of Health Source of intervention: Domestic
Other departments or agencles: NA Type of measure: Other
Contact for enquiries: “
RRR-Consulation@dh.gei gov.uk
Summary: Intervention and Options RPC Opinion: Not Applicable
Cost of Preferred (or more likely) Option
Total Net Business Net | Net cost to business per | Onedn, Business Impact Target
PresontValue | Present Value | year (2aMDCBin204pricesy | Three-Out Status
£m £m £m Notin scope | Qualifying provision

What is the problem under consideration? Why is govemment intervention necessary?

Evidence tells us that the cument system for handling matemity litigation cases is not working as well as it
could. The lengthy and adversanal Imigation process adds siress and uncersinty for families at a difficult

ime, and results in escalating NHS ltigation costs. Importaritly this system is not geared to enable rapid

| leaming to avoid future incidents, improving safaty and reducing future daims against the NHS. This issue
was considenaed by the National Maternity Review (Betier Births 2016) recommending the Department of
Health (DH) consider a Rapid Resolution and Redress scheme to enable improvaments in these areas. DH
is therefore required to fully assess this policy, for cross-government consideration of a final business casa,

What are the policy objectives and the intended effects?

The policy alms to reduce the number of severe avoidable birth injuries by encouraging a leaming culture;
improving the experience of families and dinicians when ham has occumed; and making more effective use
of NHS resources. The policy will support wider inifiatives designed o improve the safety of maternity cane
in England. Additionally, it intends to provide & moe supportive and open relationship with families affiecied
oy severe birth injury, while providing timely and effective compensation to ensure the baby's future care
needs are met,

What policy options have been considered, including any alternatives to regulation? Please justify preferred
optien (further details in Evidence Base)

Cplion 1: Do nothing

Option 2: Clinical ehgibility without additional administrative aligibility criteria

Option 3A: Compensation scheme with eligibiity criteria based upon experienced specialist test.

Option 38: Compensation scheme with eligibilty criteria based upon reasonable care test,

Option 4: A pllot version of Option 34 with commitment to roling out mone widely.

Oplion 3 is the prefemed option as both sub-opticns deliver the policy objectives cost-effectively in the
majority of scenarios.

Will the policy be reviewad? It willwill not be reviewed. I applicable, set review date: Month/Year

Dmsimuﬂnngnbeywnﬁimmmmquimmﬁ? A,

Are any of these organisations in scope? N;m ﬁ:ﬂu M‘Wm L*;rge
Wwhat is the CO; equivadent change in greenhouse gas emissions? Traded: Mon-traded:
(Millian tonnes CO; equivalent)

I have read the impact Assessment and | am satisfied that, given the available evidence, 1 represents 2
Mummﬁmmmmmwﬂsmmﬂwmmm

Signed by the responsible Ministar: Date:




Summary: Analysis & Evidence

Policy Option 3A

Description;

FULL ECONOMIC ASSESSMENT INCLUDING OPPORTUNITY COSTS
Price Base | PV Base Time Period Met Benefit (Present Value J{Em)
Year o | Vear M6 | Yeem 100 [ High: Best Estimate: £12.60bn
COSTS (Em) Total Transition Average Annual Total Cost

(Constant Price)  Years | (excl Transiion) (Constant Prics) {Presant Vakhe)

Low Oplinal Ciptional
High Oplional Chpticnal
Best Estimate -£11.B6bn

Description and scale of key monetised costs by ‘main affected groups’
Implementation costs associated with investigations and bzarning for clinicians. Additional casts from
providing compensation greater than the universal state offer to an Increased nurmber of people,
Savings defivered to health budgets from reduced numbers of litigations and incldents that receive the
universal state offer. Savings on legal fees from reduced Rtigations.

Other key nen-monetised costs by ‘main affected groups”

BENEFITS (Em) Total Transition Average Annual Total Benefit
(Constanl Price)  Years |  (ewcl. Transition) {Constant Fric) [Presant Valua)

Low Crpticnal Optional

High Optional Optionad

Eest Estimate ED.85Bn

Description and scale of key monetised benefits by ‘main affected groups’
Raduction in the QALY lost through the prevention of incidents of brain injury.

Other key nen-monetised benefits by ‘main affected groups'

improved experience of families through earlier, supporive interaction with ¢linicians and opportunity ko
access support and compensation without litigation,

Increased capability in the health system through improved leaming and suppart for clinicians and expacted
changes in professional culture.

Key assumplicns/sensitivitiesfisks Discount rate (%) | 1.5%
Harm reduction: The numbers of avaidable incidents of harm being reduced through the policy is vital to
delvering cost savings.

Number of efigible incidents: the number of incidents qualifying for the RRR compensation schame,
Uiptake: the proportion of those who would be efigible for a negligent liioation award that take an RRE
compensation package.

BUSINESS ASSESSMENT (Option 24)

Score for Business Impact Target (qualifying

Direct impact on business {Equivalent Annual) Em;
provisions only) Em:

Costa: M Eenefits: Mg Net: i

Mot & regudatony provizion,




Summary: Analysis & Evidence

Policy Option 3A

Description:

FULT:;DNDMC ASSESSMENT WITHOUT OPPORTUNITY COSTS AND BENEFITS
Price Base | PV Bage Time Period Net Benefit (Present Value {PV]] (Em)
Year 2015 | Year 2018 | Years 10 L High: r Best Estimate: £1.41bn
COSTS (Em) Total Transition Average Anntal Total Cast

(Constart Prise}  Years | exd Transition] {Canstanl Price) iPresent Walue)

Low Ciptional Crptsanal
High Crptcanal Optional
Eest Estimate -£1.41bn

Description and scale of key monetised costs by ‘main affected groups’
Implementation costs associated with investigations and leaming for clinicians. Additional costs fram
providing compensation greater than the universal state offer to an mcreased number of people.
Savings delivered to health budgets from reduced numbers of litigations and incidents that receive the
universal siate offer, Savings on legal fees from reduced litinations.

Other key non-monetised costs by ‘main affected groups’

BENEFITS (Em) Total Transition Average Annual Total Benefit
{Constant Price)  Years | (exd Transition} {Conatant Price) iPresant Valua)

Low Cptionzl Ciptianal

High Optanal Cpticnal

Best Estimate

Description and scale of key monetised benefits by ‘main affected groups’

Other key non-manetised benefits by ‘main affected groups’
Improved experience of families through earfier, su
access support and compensation without Iitigatio
Increased capability in the heaith
changes in professional culture,

M.

pRorive interaction with chnicians and apportunity to

system through improved leaming and support for clinicians and expected

delivering cost savings.

compensation package.

Kay assumplions/sensithiiiesirisks
Harm reduction: The numbers of avoidable incidents of h

q‘-'ﬂl'f}"'ﬂﬂ for the RRR compensation scheme,
eligible for a negigent litigation award that take an RRR

Number of eligible incidents: the number of incidents
Uptake: the proportion of those who would ba

Discount rate (%) | 3.5%

arm being reduced throwgh the policy Is vital to

BUSINESS ASSESSMENT (Option 3A)

Costs: M

Direct impact on business (Equivalent Annual) Em:
J Benefits: NI

Met: W&

provisions only) Em:

Score for Business Impact Target {qualifying

Mol a reguialesy provision




Summary: Analysis & Evidence Folicy Option 3B

Description:

FULL ECONOMIC ASSESSMENT INCLUDING OPPORTUNITY COSTS
Price Base | PV Base Time Period Net Benefit (Present Value (PV)) (Em)
Year 015 | Year 2016 [Yaws 10 |0 High: Best Estimata: £19.47bn
COSTS {Em) Tatal Transition Average Annual Total Cost

(Constart Price})  Years |  {ewd Transition) {Constant Price) (Present Vaue}

Low Cptianal Oplicnal
High Optional Oplional
Best Estimate -£18.72hn

Description and scale of key monetised costs by ‘main affected groups'

impiementation costs associated with investigations and kearning for clinicians, Additional costs from
providing compensation greater than the universal state offer to an Increased number of people,
Savings delivered to health budgets from reduced numbers of litigations and incidents that receive the
universal state offer, Savings on legal fees from reduced litigations.

Cther key non-monetised costs by ‘main affected group

BENEFITS (Em) Tatal Transition Average Annual Total Benefit
(Consiand Price)  Years |  {swcl Transltion) (Constant Prics} {Present Vakie)

Low Optional Oplional

High Opticnal Optional

Best Estimate E0.TEDN

Description and scale of key monetised benefits by ‘main affected groups”
Reduction in the QALY lost through the prevention of incidents of brain injuny.

Other key non-monetised benefits by *main affected groups'

Improved experience of famikies through earfier, supportive interaction with clinicians and opportunity to
access support and compensation without litigation,

Increased capability in the heaith system through improved leaming and support for clinicians and expectaed
changes in professional culture.

Key assumplicns/sensitviliesiisks Discount rate (3&) | 1.5%
Harm reduction: The numbers of aveidable incidents of ham being reduced through the policy is vital to
delivering cost savings.

Number of eligible incddents: the number of incidents qualifying for the RRR compensation scheme.
Uptake: the propartion of those who would be eligible for a negligent ktigation award that take an RRR
compensation package.

BUSINESS ASSESSMENT (Option 38}

Direct impact on business (Equivalent Annual) Em: Score for Business Impact Target (qualifying
Costs: MNiA, ' Benelits: NA , Net: N/A provigions anly) Em:

Mot a regulatory provision,




Summary: Analysis & Evidence

Policy Option 3B

Description:

FULL ECONOMIC ASSESSMENT WITHCUT OPPORTUNITY COSTS AND BENEFITS
Price Base | PV Base Time Period Net Benefit (Present Value (FV]) (Em)
Year 2015 | Year 2016 | Years 10 Low: High: Best Estimate:  £2.24bn
COSTS (Em) Total Transition _ Average Annual Tetal Cost

(Constart Price)  Yaams |  (exel Transition} (Constant Prics) {Present Wakm)

Low Optional Optional
High Crotional Optianal
Best Estimate <£2.24bn

Description and scale of key monetised costs by ‘main affected groups’

Implemantation costs associated with mnvestigations and leaming for clinicians, Additional costs from
providing compensation greater than e universal state offer t2 an increased number of people,
Savings delivered to health bucgets from reduced numbers of Figations and incidents that receive the
universal stale offer, Savings on legal fees from reduced litigations.

Other key non-monetised costs by ‘main affected groups’

BENEFITS (Em) Total Transition Average Annual Total Benefit
(Canstart Price)  Years | (euod Transition) (Constant Price} iPresent Valua)

Lo Opticaal Cpbanal

High Optional Opdional

Best Estimate

Description and scale of key monetised benafits by ‘main affected groups’

Other key non-monetised benefits by ‘main affected groups’
Improved experdence of farmiies through eadier, supportive
Sccess support and compensation without litigation.
Increased capability in the heaith sys
changes in professional culture.

tem through impraved leaming and support for clinicians and expacted

interaction with clinicians and oppartunity to

delivering cost savings.

compensation package.

Mumber of eligible incidents: the number of in
Uptake: the proportion of those wha would b

Key assumptiansisensithities/risks
Harm reduction: The numbers of

avoidable incidents of harm being reduced thraugh the palicy s vital to

cidents quakfying for the RRR compensation scheme.
& efigible for a negligent [tigation award that take an RRR

Discount rate (%) | 3.5%

BUSINESS ASSESSMENT (Option 3B

Costs: MG

Direct impact on business {Equivalent Annual) Em:
Benefits: N/A

Met: Nia

provisions only) Em:

Score for Business Impact Target (qualifying

Mat a regulatory provizian.
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Executive Summary
Main body of Impaci Assessment bagins in 20 pages.

This executive summary provides a complete overview of the Rapid Resolution and Redrass
(RRR) policy being considered in this Impact Assessment (IA). In the main body of the
document and Annex A, much greater detail is provided on the policy design, evidence used
and the analytical results that are derived.

The figures in this |A are based on the previous personal injury discount rate of 2.5%. On 271h
Feb 2017, the Lord Chancellor announced a change to the discount rate to minus 0.75%.
Although the change in rate would affect some elements of the Impact Assessment,
nonetheless the methodology used and the assumptions serve to illustrate the fikely impact of
the proposed policy, and we do not think this cha nge in discount rate would alter its broad
conciusions and recommendations. Any final IA that is produced will take into account changes
in discount rate as appropriate,

Rationale for intervention and policy objectives

In England each day over a million people are safely treated by the NHS. Having a baby is the
mast commen reason for admission to hospital in England’ and, the vast majority of the time,
the care that mothers and babies receive is excellent. However, in the small number of cases
where the NHS is at fault (less than 0.1%) it is impartant that the system is set up to provide
prompt support to families and to ensure that lessons are leamed to reduce future harm.

Currently when a negligent incident during labour and delivery results in the most severe forms
of birth injury (cerebral palsy/brain damage (CP/BD)), the only means by which families can
secure compensation is through the adversarial and often lengthy process of litigation. This
process takes time as the Court has to allow the injured child's prognosis to settle befare final
quantification of the claim can take place in order to award a full and final settlement. Such
claims take on average 11.5 years to resolve® — adding uncertainty, and stress for the families
involved.

Within the context of rising NHS litigation costs, such cases also place a significant financial
pressure on the NHS. The current expenditure on matemnity claims is nearly £500m per year.*

International evidence demonstrates that improvements in investigation and learning can be
highly effeclive in reducing instances of avoidable injury during birth, which can help to reduce
the number of claims arising.*

Following the recommendation set out in the Report of the National Maternity Review (Befter
Births, February 2018), the RRR praposal aims to deliver the following policy objectives:

* Reducing the number of severe avoidable birth injuries by encouraging a leaming culture:

* Improving experience of families and clinicians when harm has occurred: and

* Making more effective use of NHS resources.

Hilpcitwwn. publications. parlament ukipalemz0 131 iems elocticmpubacerTI8TTE paf
“The rabe ol insurers I matermisy sataly”, Draycol gd &l 2018

NHELA dalp
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DH is committed to reducing harm, improving safety and managing the rising costs of NHS
litigation as a whole. The RRR scheme is focused on a very small subset of babies which have
suffered a severe avoidable birth injury. This is part of a wider DH programme of work to
improve safety and improve the litigation process, Itis important to note that this is proposed as
a voluntary scheme, and the option to pursue litigation would remain open la families at all
times. The scheme would only apply to injuries associated with NHS services in England. As
such, these proposals do not apply to the Devolved Administrations,

Stage One: rapid independent investigations of all instances of suspected avoidable
harm

Stage One focuses on reducing incidents of harm through:

= Early independent investigations of gualifying incidents, including roat cause analysis; and
« Systematic leaming and adoption of best practice

Stage One also includes improved openness with patients and their families through an
immediate acknowledgement that a mistake might have been made, and an explanation of the
routes available for understanding and addressing the consequences of harm 1o the baby.

The evidence underpinning the policy for Stage One is given below in the discussion around the
policy design and supporting evidence.

Stage Two: providing a non-adversarial route to accessing compensation

Stage Two focuses on improving the process for families who are entilled to compensation,
while also aiming to reduce litigation costs in the lang term.

Level of compensation and universal state offer

Stage Two aims to improve the process for eligible claimants to receive support and
compensation, and to make more effective use of NHS resources, Eligible claimants would
always retain the right to pursue a claim through the fitigation process. However, Stage Two
seeks to provide eligible claimants with access to necessary services determined by the child's
needs, reducing the need of families to pursue lifigation.

All babies suffaring from severe birth injury, whether negligent ar not, are entitled to support
through the universal state offer. The universal state offer Js what is available to us all through
either the NHS or Local Authority entitiement based purely upon level of need (and financial
circumstance for social care), as opposed to what caused the medical condition.

Madelling of compensation under the RRR scheme was considered with a package
praportionate in size relative to the average litigation award. The central assumption in this
Impact Assessment is that the package lies at 90% of the litigation award. This figure was
informed by analysis of successful litigation cases and a ‘bottom up’ approach by considering
the types of services that are currently available to meet needs.

This was felt to offer a proportionate balance which would be large encugh to ensure the
family’s needs would be met, and to provide a realistic alternative to litigation. Sensitivily
analysis is considered around this level (80%-1 00%:; in this |A. The average level of
compensation included in the final policy design will refiect responses to this cansultation, wider
centextual factors and cross-government consideration of the final business case.

1



RRR aims to provide the family with appropriate and consistent support to enable the child to
five in comfort and security. However, if a family chooses to pursue a claim after an RRR
package has been putin place, it Is currently proposed that services provided under the scheme
would be likely to be scaled down or withdrawn (likely on a phased basis) to make sure the
resources are available for other eligible claimants. The intention is to strike a reasonable
balance between the cost to the taxpayer and the needs of the family.

Policy design and supporting evidence

Harm reduction and compensation eligibility

The origin of RRR arose from the consideration of a ‘no-fault/no-blame’ approach to dinical
accidents, where compensation is awarded even in cases where the incident may nat have
been caused through medical fault (negligence). Systems that operate in such a way argue that
a major cultural barrier to learning iz the perceived reluclance of clinicians to be open about the
origin and causes of an incident, for fear of litigation or disciplinary/employment concemns.

Requirements for increased openness, such as the Duty of Candour introduced in 2015, have
sought to improve this position. Nevertheless, initial feedback gathered by the National
Maternity Review indicated anecdotally that factors such as reputation; employment status; a
usually complex set of causative factors: and the risk that litigation might be pursued may act as
substantial barriers to the openness needed when an incident of harm occurs. Such factors
reduce the potential leamning that could prevent such events recurring. The consullation
accompanying this IA seeks further evidence of whether there are other barriers to learning in
the current system.

Sweden

Swaden has operated a no-blame compensation scheme since 1975 based around whether an
incident was ‘avoidable’. This considers whether the incident could have been expected to have
occurred had the relevant decision been taken by an 'Experienced Specialist'. This may be
seen as what could have been done differently in the given circumstances, in confrast to what
should have been done differently for cases of negligence. In Sweden, their measure of
avoidability is considered to contribute significantly to openness among clinicians.

The Maternity Review considered the work of the Safe Delivery Care Project in Sweden, which
begun in 2007 and focussed on understanding the causes of incidents of harm, combined with
improved learning. Up to a 50% reduction in the number of settled claims has been observed
since 2007, which is atiributed to the project. Furthermore it is suggested that the pre-existing
no-blame culture was a critical success factor for the Safe Delivery Care project.

Currently the data has not undergone an independent peer review of the harm reduction trend
observed, although additional analysis of the data from the subsequent year has indicated that
additional claims coming forwards in future years are likely to only have a small impact on the
overall level of harm reduction achieved.

Harm reduction ihrough mulli-disciplinary feaming

Additional robust evidence of harm reduction in birth Injury comes from the studies by Bristol
University using the method called PROMPT. This method involves a combination of root-cause
analysis of the reason for harm, together with multi-disciplinary team learning to aveid such rare
incidents in future. They have seen around 50% reduction in potential harm in Southmead



hospital through the intervention.*™® The method has been used in many other places, both in
this country and in other countries. Some areas have found similar levels of reduction, but there
has been a range with at least one area seeing no reduction at all (possibly due to cultural
factors, but that has not been tested). The Mational Maternity Review also identified the benefit
to harm reduction from including a multi-disciplinary approach to training.

Central estimale of harm reduction from data, iearning and compensation

Building on these different experiences and using expert opinion, the National Matemity Review
judged that the combined approach of no-blame compensation with a system of rapid
investigations including root cause analysis and systematic multi-disciplinary learning, would
lead to harm reduction at the level seen in Sweden of around 50%, The Review recommendad
this approach be adopted in the NHS in England through a Rapid Resolution and Redress
scheme,

Eringing together the evidence discussed above and expert advice, a cautious central position
is taken in our modelling that the following combined actions would be expected to achieve a
reduction of around 25%:

+ |nvestigation of each incident of harm), including root cause analysis;
* Systematic multi-disciplinary team learning to reduce the chanee of such incidents in future; and
= Dplional access to an RRR scheme to enable increased openness and learning.

Two options for eligibility criteria - 'Experienced Specialist’ or 'Reasonable Care'

The central option in the policy is the avoidable harm option, based on avoidable incidents of
brain injury at birth, using either the 'Experienced Specialist’ or ‘Reaszonable Care’ eriterion. The
‘Experienced Specialist' test focusses on whether an incident could have been avoided under
the guidance of an 'Experienced Specialist', while the ‘Reasonable Care' test considers whether
the overall care was of a reasonable standard (the level currently used to establish negligence
through the court).

The number of incidents estimated to be eligible for compensation based on the ‘Experienced
Specialist’ test is 162 per year. Under the 'Reasonable Care’ test, the number of cases per year
is estimated at 122,

The average level of compensation under the scheme has been assumed to be similar to the
size of the current average fitigation award, meaning that the difference in numbers entering the
scheme makes a large difference to total scheme cost. Therefore the 'Experienced Specialist’
option has higher initial costs, The argument for this option is that such an approach
encourages additional openness and leaming, potentially driving greater harm reduction and
further reducing the costs of litigation.

It is difficult to put a precise figure on the additional level of harm red uction due to the
‘Experienced Specialist’ criteria. As such, a cautious approach has been taken by assuming that
this offers an additional 5% harm reduction, aver the central scenario, Therefore, a policy that

"nn-aa training in pbsledic emergensies mprove neonstsl sulcame ™ Drayeal! & of, BJ0G. 2008, The £ty saw a sionificar reducliosn in
f.pgar BEOMES and & non-slafislically significant 50% redutlion in Hypodc-lscherse Encephalapathy rates.

“Impriireg neonatal culeome through practical shouker dystosia training.” 2008. The study lound 2 0% reduction in Brachial Plesus injury
(BF), paralysed amm, given hat shoulder dysicsia has occiared. The authars alas firtd a 8% reduchion in low APar scores in cases wak
shoulder dystocia;

* Prevention of brachlal plesuss iqury—12 years of shouler dystsa trisning: & intemipled fimeseries study. 2018, The sty foud 3
reductian in BPY from 7.4% 10 2,3% In early iraining {0 1.3% in kade fralning not induded in ihe previaus paped), which s @ 1odal reduclicn of
Ao 503,
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restnicled compensation to cases where ‘Reasonable Care' was not met (as opposed to one
that under an 'Experienced Specialist’ criteria) has the central estimate of 20% harm reduction,
compared to 25% in the 'Experienced Specialist’ case, Sensitivity analysis considers a range of
narm reduction for each option generating a range of cost profiles associated with each option,
with further details provided in the main text of this |A.

Policy options
Below, & brief overview of each policy option is provided

Option 1: Do nothing

The 'Do Nothing' option assumes that all severe birth injury incidents after 2018/19 continue to
have the same availability of compensation — that offered through litination for negligent cases
and the current state provision of services for all non-negligent cases.

Option 2: Clinical eligibility without additicnal administrative eligibility {no-fault)

Option 2 provides financial support to all families that meet the chinical eligibility criteria in Stage
One of the scheme. Such a scheme can be seen as a fully no-fault scheme®, where there is no
additional requirement to prove causation of harm in order to access compensation,

Option 3 (preferred option): Clinical eligibility with aveidable administrative eligibility

Instead of all cases from Stage One being automatically eligible for Stage Two, an additional
eligibility test may also be applied to assess whether a case is eligible for compensation. In the
litigation process the standard which is applied is clinical negligence. RRR is proposed to
operate under a standard of avoidable harm to support greater openness and learning {which
could be assessed according to either the ‘Experienced Specialist’ or ‘Reasonable Care’ test).

Further testing of these options and additional evidence will be sought during consultation
before developing more detailed guidance on the exact criteria for eligibility,

Option 3A: 'Experienced Specialist’ test

The ‘Experienced Specialist' test is the level for avoidable birth injury that is applied to
determine compensated cases in the Swedish system. This scenario would compensate
families where the birth injury could have been avoided under optimal clinical practice within the
given circumstances, assessed against the standard of an ‘Experienced Specialist’.

The estimated pool size eligible for compensation is arcund 162 cases per annum (projected
2015 figure), Further evidence will be sought regarding the level of this figure in the
consultation,

Option 3B: 'Reasconable Care’ test

Under this scenario, eligibility into the scheme wauld be assessed by whether the care provided
by the treating clinician met the standard of a reasonable practitioner,

This is similar to the test currently used in the tort route, but appiied in an administrative context
as a 'Reasonable Care’ test,

The estimated pool size eligible for compensation in such a circumstance is 122 cases per
annum (projected 2015 figure) and again further evidence supporting this number will be sought
in the consultation.

* *No-feuil campensaian schames: & rapid realist Teviow to develop B conlext, mechanism oulcamas framework”. Dickson et al, 2016, EFP.
Eﬂﬂm
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Option 4: A piloted version of RRR

A further option is for a form of the RRR policy {with any of the considerad =tage Two eligibility
thresholds) to be offered as a pilot to a subset of cases jn England. An example of running =
pilct using the ‘Experienced Specialist’ test is considered in this 1A as Oplion 4.

An advantage of such an option is that it allows the operational delivery of a significant change
to current practice to be pursued on a smaller seale, rotentially increasing the likelihood of 2
successiul transition to the schema more widely,

The benefit of a pilot option is a decreased initial financial burden due to the smaller number of
incidents that would need to be considered and ma naged, reducing initial spending on the
policy before being considered for wider roll-out.

The size and duration of a pilot will impact any ability to determine statistically significant
diffarences in harm reduction achisved and it is likely the main benafit of the pilot would be in
fine-tuning the operational delivery of the scheme, rather than in testing its long term success in
terms of harm-reduction or savings.

The pilot would prebably operate most effectively, and could be aligned with existing Maternity
Clinical Networks as described in Better Sirths.

Costs and savings

The NHS Litigation Autharity (NHSLA) manages all legal cases against the NHS for incidents of
sewvere birth injury {cerebral palsy/brain damage). There are about 129 successful claims per
year (arcund 102 of which would be eligible under RRR given the scheme is proposed to apply
anly 1o fulerm incidents), with damages paid out varying from over £10m dewn to around
£10K.™

The average cost of such successful claims between 2012 and 2015 was around £4.75m per
case. This is calculated by the MHSLA at the fime of setllement, and averages those cases that
receive setliement on a periodical payment basis (i.e. lump sum plus ongoing annual paymeants)
and those thal receive a lump sum only {on average these are smaller settlements). The
average in present value lerms is discounted acrass the expected lifespan, and takes account
of anticipated inflation in health and care costs being greater than the GDP deflator {estimated
at 4.2%" compared to 2,0%). On top of these are legal costs, both those paid by NHSLA and

the payment of legal costs for successful claimants.

There are several factors that result in 3 change in the amount of in-year state spending that
occurs following the introduction of the RRR policy against a counterfactual where there is no

policy change,

Nole that this Impact Assessment is concermead with the financial and economic impact of the
RRR policy, and therefore describes the costs and benefits in these terms, for example using
Quality of Life {QOL) calculations {page 10). We recognise that incidents of severe avoidable
Birth injury have much wider impacts, including the potentially devastating long-term physical
and emotional consequences for the affected child and their family, which cannot always be
guantifed (some of these benafits are identified on page 43). These wider issues are

" MHELA provided dala
1
’ Long term ASHE 5115 index used by GAD N NHELA dats snalysis: ihe sxpecied riss in pay for weakans g heskh aad sasal can,
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considered in the consultation document, and will be vital in developing a policy which meets
the needs of families affected by birth injury.

Reduced costs
Savings arise from the following areas, allowing for reinvestment in frontline services:

= Harm reduction: A reduction in the number of severe birth injuries results in both a reduction in
numbers of litigations and & reduction in state costs for all Injured babies.

* Level of c ompensation awarded: As discussed. ignaring inflationary and ti ming effeets, the
amount of the aw ard s modelled centrally at around 80% of what would be predicted to be
selfled through the claims process. This level is being consulted on and s ensitivity analysis
arcund this figure Is Included in this 1A

*  Moving lump sum payments into angoing payments: This will reduce the burden on elaimants o
manage long-term finances, while ensuring that life-long needs are met by providing
guaranteed future provision which is responsive to changes in need. The change in approach to
providing support (L.e. ongoing needs assessment as opposed to once and for all assessment)
means that a greater proportion of payments cumently paid as a lump sum through litigation will
be provided by way of ongoing payments under RRR. This produces a saving in present value
terms and yields cash savings up-front.

* Ciaims inflation: The Gevernment Actuany's Depariment (GAD) estimates that claims inflation |s
about 9% per year, almost 5% higher than the 4.2% per yvear inflation in health and care costs.
This has largely been driven by the impact of judicial inflation on claims awards. It is expected
that if there is full uptake of compensation, with far fewer cases proceeding to Iitigation, that at
least part of this claims inflation can be reduced (or stopped), leading to poten tally major
savings.

Although an altemative mechanism for providing compensation could have a substantial effect
In reducing claims inflation, the model does not currently include any such saving except in the
period from incident to setilement, where litigation awards are assumed to grow with the central
estimate for claims inflation while the RRR compensation grows in line with health and care
costs. Sensitivity analysis is included around the level of claims inflation that applies to both the
factual and counterfactual.

* Legal costs: these in receipt of compensation from RRR no langer have defence and claimant
legal fees that need to be paid as a result of lengthy litigation (note that there will still be an
option to receive legal advice under the schema),

Increased costs

The following areas are ones that bring about new costs for either avoidable standard (Qptions
3A or 3B). The additional cost of the ‘Experienced Specialist’ option (3A) is provided in the last
bullet.

* Earier payment: Court setlements take along time to be finalized {on average, about 11.5
years after the incident occurs) parily due to the need to allow the injured party’s final prognosis
to be settied before quantification is agreed as a full and final setilement. Interim payments are
made on eligible claims to try and mitigate the impact of this overall delay by providing intarim
support to families until a claim is settled. An alternative compensation scheme will result in
soma payments being made earller; with families being provided with services or payments as it
becomes clear that needs were refated to the incident at birth,

However, there are additional costs from early payment due to the "accordion effect’ of paying
for each years incidents earlier, while in the counterfactual these incidents would have been
paid in subsequent years. Therefore, in a particular year of compensation payments, the birth
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year of the group being compensated becomes out of sync with the factual containing those
bern more recently.

There are three factors which laken together mitigate this cost, Firstly, although litigation adds
defay, much of the delay is due to the time it takes for harm to be manifest and for cost to arise,
S0 an intention to make earlier payment is not expectad in practice to |ead to payments being
made much more than a year earlier than at present {although an early up-front payment and
access 1o an additisnal support network will ensure that families are supported during the early
years until compensation s awarded). The model assumes paymanl is ayear eardier with
sensitivity allowed for up to two years earier. Secandly, the courts add health and care inflation
when payments are to bein the future, so the policy adjusts by such inflation when maoving
payment earlier, using 4.2% as the annual rate rather than the overall claims Inflation rate
{centrally taken as 6.2%). Thirdly, as noted above, g part of claims inflation is thought to be
mitigated by having the compensation amount settled earlier than the court would have done,
which taken together with the other mitigations, avoids any extra cost in discounted tarms.

One additional key feature thal also increazes cost of the RRR package is the inclusion of an
early lump sum payment of up to £50k-100k, as soon as eligibility for the compensation schame
is established. This payment reflects acknowledgement that an av oidable injury has occurred,
and provides the family with the cenfidence that their case is being considered seriously and
that they will get the s ervices and s upport that they need. This would be ¢ ategorised under
general damages and would enable the family to obtain additional early support if needed.

Stage One implementation costs: Administration and delivery of additional early investigations:
2 body to analyse and disseminate leaming relating to root cause analysis, and provision for
additional fraining for clinicians all require additianal spending. These are estimated to come to
up to E24m per year, driven by an estimated £15k per case for investigations, and £65k per
maternity unit per year for leaming.

Stage Two implementation costs: The compensation scheme requires the administering body
(currently proposed to be the NHSLA) to coordinate the decision about eligibility, along with
assessments to determine the level of need and agr ee an appropriate level of compensation,
For eligibility, the pol icy currently assumes these decisions would be made by a panel of
medical and | agal experts to ens ure thatan | ndependent and i nformed decision is made.
Appropriate costs for all these elements are included in the estimated cost of the palicy.

Number of successiul claims: The total number of potentially successful litigation claims may be
expected to marginally increase threugh increased awareness amang potential claimants of the
available options to access financial supportcompensation as a resuit of the early investigation
into their incident under RRR. It is assumed this increase is around 10% {sensitivity analysis
included), so that with & current average of around 102 successiul litigation ¢ases per annum,
there would now be around 112 successful litigations. However, with an as sumed 90% of
families opting into the RRR scheme (central estimate), this would yield aremaining 11
successful litigations per year.

Professional support network: There are four types of 5 uppornt that the R RR compensation
scheme infroduces,

a) Liaison officers or case managers: This resource would ba pravided to coordinate the state
offer by bringing together the NHS, Local Authority and other services on the family's behalf.

b} Assessment officers: An assessment officer would review the case as and when needed, on
an annual basis or more or less frequently as circumstances change. The review would lead
to enhanced, amended or reduced services as required, The assessment officer would have
3 budget in mind, as determined by 90% of the expected seftlement, but would recognise
that this represents an average and some cases will not need as miech, while others will
need more.

¢l Counselling: Monthly provision of counselling is available {for upto 2 1 years), asimed at
improving the experience for families.
d) Independent legal advice: Legal advice (at £5,000 per aligitde incident) is provided to aflow

families to consider their options.
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* Cosf due to the extra cases compensated under the ‘Experienced Specialis!’ avoidabie eligibility
critenan. If eligibility for Stage Two is determined with reference to the 'Experienced Specialist’
test, this would result in an additional number of cases due 1o the di flerance between this test
and the current test for negligence in the claims process, This would add around 40 cases
annually.

Cests considered by cohort

In order to develop a full economic case, the total discounted spending on the first ten cohorts is
considered in order to take into account the costs and benefits gained over the whaole lifetime of

affected individuals. This allows cross comparability with other govemment policy and allows the
consideration of differential spending across whole lifetimes which could be up to 100 years per

cohort,

The below diagram illustrates the different present value of awards that different groups in the
policy receive,

RRR

Incident of potential No Mo impact
brain injury at birth? considered under

Litigation award RRR compensation Universal offer (present
{present value, X = award (present value, ¥ value, Z = £3.0m)
£6.9m) = £4,8m)

The values above correspond to the average present values of awards for any birth that occurs
in 2022/23 (when the full leve! of harm reduction iz aimed to be achieved by) and is used in the
example calculation below. All spending is discounted at 3.5% in line with Green Book guidance
to give present value figures for the cost of each path. 2

It is worth noting that the average values presented above are aligned from the analytical model
used in this IA. These values vary from the average 2014/15 figures derived from data. This is
for several reasons:
* The same level of health and social care inflation (4.2% per annum) has been applied in the
period 2015 to 2022 in both litigation and RRR compensation awards increasing their real size;

= There is additional claims inflation above health and social care cost inflation included in the
litigation award (2% more per annum} but notin the RRR compensation award between the
time of incident and settlement: and

= There is also a shift in the distribution for when payments are made in the RRR compensation
award affecting the discounted size of the awand.

These factors lead to the RRR compensation award figure above having a value less than the
90% figure used to adjust the level of the lump sum and yearly periodical payment in the modal

2 The Green Back: Appraissl and Evahualion in Ceniral Government”,
mmﬂwwmgm.un'gmmrnerlhq:lqadarwaIumwmmmm_ﬁmmm1mn_mk_wlepﬂ
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= the final proportion being predominantly affected by the gap in inflation between the RER
compensation award and the litigation award over the period from incident to settlemeant.

A further illustration of how these costs offset each other is given in the example below after the
policy has been active for 5 years and harm reduction from the interventions has taken effect.

Inclusion of opportunity costs and benefits

Opportunity costs

All costs and savings are derived from NHS budgets as no additional funding Is to be provided for the
policy at this stage from HMT. As thase are costs to the health system, they are subject to an additional
opportunity cost. In accordance with DH guidance, health budgets are assumsd to be able to buy 1
QALY for £15k atthe margin which camies a s ocietal banefit of £60k . Therefore, any spending also
resulls in an opportunity cost of E45k far svery £15K spent or saved as a net of £45k  of benefits are
foregone. Addifionally, a discount rate of 1.5% is used for thess costs as they are assumed fo relate
ditectly to heaith outcomes. Some costs under the universal state offer will be provided thraugh social
care services but a similar opportunity cost applies in such cases and. for simplicity, i treated in the
same way as costs from health budgets. Further detail is provided in the main bady of the document.

Benefits

Benefits arising from the policy are derived from the quality of life (QOL) gained by incidents prevented,
the change in quality of life provided by spending of compensation awards and those benefils from any
parts of the compensatian that are financial transfers.

In considering the benefits associated with QOL lost the following three cases can be considersd:
1. Healthy individuals are assumed to have a QALY decrease of 0,

2. Those compensated by either a litigation award or BRR compensation has a QALY decrease
of P as well as a financial transfer T.

3. Those who are not compenzated but only receive the universal offer are assumed to have a
QALY decrease of .

F and Q are positive quantities representing the discountad QALY lost over an ndividual’s lifetime.

From considering a sample of lilgation awards for severs brain injury, the vast majority of the awards are
given specifically in order to be spent on health-related outcomes and are thought to be used for these
means. In Appendix A, the typlcal size of awards across 18 cases is depicted, and only around 10%
(general damages and past loss) of the award could be potentially seen as monetary transfers T, Even
these are highly likely to be spent in such a way that provides a QOL benefit measureable in terms of
QALY relative to an unharmed individual, Therefore, the above monetary transfer amount T is assumed
to be negligible and taken to ba T=0,

Therefore, all monetised benefits of the policy are as a result of any reduction in QALYs lost by peopls
either through incidents of harm being prevented or addiional compensation awarded. Depending on the
change in numbers of each type of incident, the level of this net change in QALY decrease will vary.

Knowing the size (-P+Q), the number of QALYs gained by indwiduals compensated, has not been
measured in the | derature. Inthe m ost extreme case, using theresult from Leigh etal. thatthe
discounted |ifetime QALY decrease for an average person with severa Cerabral Palsy is around Q=503
QALYs, Even with P=0, this monetises (EBOK per QALY) toar ound £3m per additional person
compensated in benefits. When calculated, the apportunity saving from & single litigation aveided, is
around £40m.

For simplicity, and lack of evidence around the level of P. the size of this additional benefit is ignored
here as the economics are dominated by the opportunity savings. The consultation pravides an
opportunity to provide further evidence supporting this approach.

The different groups, the costs and benefits for each greup are illustrated in much greater detail in the
tabie below,
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Understanding costs and benefits for specific groups

The diagram below illustrates the different groups that have specific costs and benefits that
could potentially change following the introduction of RRR. These groups are displayed as

leaves at the end of the tree.

Birth that is still injured or was
previcusly Injured

—iﬂr{-"‘::h_

, Still injurnd at birth N longes injurad at birth
Proviously had Provioushy could hove Proviously waould not
succassiul had succassiiud hava had suceassiul
tion liégotian litigation but ean hove
\\iﬂﬂ compensalion
C: Litigation E: RRR O Litigntion F: RRR G: RRR A Pravlausly B: Previoushy
award tofmpensafion award compefisation | | compensation wiould have infiered with
Mecaived o OCCEES 10
¥ Hikgation universal offor
Hi: Sl injuresd with aEwand
ncepss ta universal
offor

In the table below, for each of groups A-H, a specific change in the factual to the counterfactual

can be identified. This allows the impact of the policy in terms of costs and benefits to be most
easily illustrated. These costs and benefits are considered in the table below with the specific

change in DH spending and the change in QALYs experienced by each group.
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X is the monetary cost of litigation while X is the cost includ ing opportunity cost before
accounting for conversion to QALY (a discount factor of 1.5% is applied to obtain X' compared
ta 3.5% for X). The same applies to all other quantities d istinguished by a *" The table serves to
llustrate that the economic case is dominated by the change in spending and the opportunity
saving that arises diminishing the imporiance of the exact QALY changes that each group
experiences (4X" is around £40m compared ta Q=£3m). For completeness and due to their
being direct evidence in support of the QALY lost for severe CP cases, the benefits that arise
for group B are included in the final economic assessment but are outweighed by the
opportunity saving from reducing the incidence.
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Example calculation for the 2022123 cohort

For illustrative purposes the costs for Option 3A in factual and counterfactual by 2022/23 year
when harm reduction has reached equilibrium of 25% are described below.

1) Counterfactual number of incidents and universal stale offer

By 2022/23, it is projected that in the counterfactual, around 250 incidents of potentially
avoidable harm are born and survive into early childhood. Al of these cases are eligible for
universal state offer provided by the NHS and social care systems.

Following inflation from present prices, this is valued at around £3.0m per average incident in
present value (PV) terms, notated as Z above. This leads to a cohort cost of around £0.75bn.

2} Factual number of incidents and universal state offer

In the factual scenario, the total number of incidents is reduced through harm reduction, leading
to reduced costs for each avenue where costs are associated. By 2022/23 this harm reduction
reaches 25%, resulling in a total 187 incidents, and leading to a total universal state offer cast of
ED.56bn, a saving of £0.19bn compared to the counterfactual,

3} Counterfactual number of iitigations and total litigation costs

Around 102 of these cases would receive a successful litigation award (based upon discounting
al 3.5% and incerporating claims inflation, this is around £6.9m per case by 2022/23, notated as
X above). This incurs a lifetime present value cost for the cohort of around £0.70bn.

4} Factual number of successful itrgations and cosfs

Under the new policy there is an expected increase in the number of cases which come forward
due to increased awareness. Combining 25% harm reduction with an increase in cases due to
more awareness of about 10% leads to 84 negligent cases (compared to the counterfactual of
102). Given the 'Experienced Specialist’ threshold operates at a higher bar to the test currently
used in the tort route (clinical negligence) it is estimated that the total pool of incidents that
would be eligible for compensation ends up at around 162 cases compared to the 112
{inciuding the increased numbers from awareness) in a counterfactual.

Under the central scenario, it is assumed that 80% of the cases that would successfully litigate
choose to take the alternative compensation package leaving 10% still choosing to litigate,
Therefore, there are around 8 successful litigation cases and 112 cases that receive the
alternative compensation package. With 8 incidents litigating, this leads to a PV cost of around
£0.06bn. Therefore, the difference between this and the counterfactual is -£0.64bn.

8) Factual number of successiul compensations and costs

The compensation package delivers a lump sum and ongoing payments at 90% of the litigation
offer. Under the current system, there is a lengthy gap between birth and settlement (11.5 years
on average). Currently this gap undergoes claims inflation. However, under the proposed
scheme this effect is removed, and when this is combined with the compensation package
being received on average a year earlier. This means that the PV of the package per incident
compensated under RRR is around £4.8m (notated as ¥ above), leading to a total cost for
compensations in 2022/23 of around £0.54bn.

6] Combining all cost differantials

Bringing all these together, the difference between the factual and counterfactual is: ({4
—(3)) + ((2) = (1)) = £0.54bn - £0.64bn - £0.19bn = -£0.29hn.
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7] Implementation costs

In addition to the costs from the different forms of compensation, there are also implementation
costs of around £0.03bn per year, changes in spending on legal costs and the support netwark

provided for families eligible for RRR compensation. These lifetime costs are much smaller than
the saving highlighted above of -£0.28bn.

Summary of costs for first ten cohorts for Option 3A

The table below provides an example of the costs fram the first ten cohoris derived from the
maodeliing process. Costs are discounted at 3.5% back to the year in which the incident cccurs.

| Undiscounted costs T s A e T e T P ey o8 LR S e
N AT/IE B9 80 20fan s r R R T i Ntk L el S T i i TR 1

~14/15 prices)y 5
Costs
Likipstion = - . - = - = - . =
cifroges EOOD  £0.53  EDSE  EDES  EDAl ECGS EOGT  EDED D7) EDTS EQTE  -EBSS
Litigatian legal i = . = . %, . 2 . -
Costs 000 EO0F EOUOR  EGOT  EOO0F  EDOY  £OOT E0.02  E0.02 £302  EO02  -EDIS
Campensation
dempges E000 £058 E0SE  £057 EDSE EDSY EDST E0LES  EOBl  E0BS  £065 £5490
Compensalion
fegal costs 0Dy £000  EODD B0 EQO0  EDWOO EDOD  EDDO  EDO0  EDGOGO £0.000 E0.0%
Supaor
netwark costs P00 EROE  EQGE  EDOZ EO0F  E0O01  EQO?  EODZ  EOOD €002 £0.02  EQ1E
Liaiversel vhate . - - - - - - . - .
ajffer £0.00 £0.03  E007  EDIY EDIS  EOL1D £0L19  EDAS  E0L20 #0200 E0O21 <Fisa
impementotian
Costy EDDD  £003  EOO3  EQD3 EDO3  EDLOE  £0.03  EOOR  £00T £003 £0.03  £0.29
Benefits
Reguction in
QALY last
threwgh
prewerhion EOOD  EQOR 005 £0.07 008 B0l £h10  £010  ERI0 f008  E£D09 £0.82

The costs highlighted in bold are the largest costs involved and are used in the example
calculation discussed in the previous section. It should be noted that these costs do not include
opportunity cost of the funds being derived from health budgets. Therefore the costs will be
significantly larger than those in bold above due to the discount rate being 1.5% and the
multiplying factor of 4 included for oppertunity costs. Therefore, the benefits from reduction in
QALY lost are much smaller than the costs highlighted. This is demonstrated in the section
below considering the full economic case from a health budgets perspective.

Summary of costs and benefits for first 10 cohorts for Option 3A including opportunity costs and
benefits

If the above costs and benefits are expressed to include opportunity costa/savings and
discounted fully at 1.5% instead of 3.5% (the appropriate rate for discounting QALY related
costs as opposed to purely monetary costs), then the table of costs and benefits below is
produced.
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Overview of model appreach

The simple calculation above illustrates how an economic case can be understood far the new
policy. However, understanding associated in-year financial costs is more complicated. This due
to the way payments are made in a compensation award. When a case is seftled dictates the
level of claims inflation applied for a given incident (health and social care costs inflate above
GDF while the size of litigation awards inflate further above health and social care cost
inflation). Additionally, the whole award is not paid out in its entirety at the date of seftiement,
with some paid as a lump sum and the remainder as an ongoing payment order.

Therefore, to accurately derive the in-year financial costs, a cohort modelling approach was
taken. From considering the main sources of cost above, the main assumptions that influence
the modeliing outcomes are:

* Level of harm reduction delivered that affects the total number of incidents;
= Size of the compensation and litigation awards:

= Eligible number of incidents for compensation compared to litigation;

* Uptake of compensation instead of litigation; and

+ Structure and timing of compensation package compare to litigation

The results from the financial payments in the model are converted back into cohart costs that
are presented in the figures and examples above supporting the economic case,

Costs based on in year spending

As discussed above a modelling approach was required to derive in year costs. Below is a description of
how these costs arise, the cost profiles derived and a summary of the sensitivity analysis to demanstrate
the uncertainty. Further detail is included in the main body of the document,
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Additional spending in each year

Additional state spending increases initially in order to support the new investigations and
learning provided under Stage One. In subsequent years, as the reduction in the number of
incidents comes into effect, costs begin to reduce against the counterfactual, in which no
additional harm reduction occurs, The reduction s driven by the balance of a reduction in
litigation spending on successful claims, the increase in spending on those receiving payments
under the new RRR compensation scheme and the reduction in spending on state services for
those who are not eligible for either forms of compensation (the potential for harm reduction is
considered applicable to these incidents tog),

The central cost profile for Option 3A is depicted below in correspondence to the above
description,

Additional state spending (14/15 prices, millions)

£300 —=— Central cost prafile

S PP PP PP P B P

In the additional figure below are the range of cost profiles that may arise in Option 3A allowing
for sensitivity around the central options. The upper and lower ends of the range can be
predominantly understood in terms of variation in achieved harm reduction, number of eligible
incidents for RRR compensation and the uptake of RRR compensation by those who would be
have a successful claim if they chose to pursue one,
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Areas of evidence informin

consultation

g assumptions that can be further informed through

During the consultation period, the department aims to further develop the evidence base for
the policy and, most impartantly, establish the views of the public, service users, charities and
professicnals (clinicians, lawyers).

In Section 5 of the consultation dacument, clear guidance is available on the evidence that is

particularly being sought. The below table also summ

including what is currently used to inform the policy design:

arises these key areas of evidence,

Area Current evidence Likely stakeholder
expertise

Evidence around = Root cause analysis, combined with improved = Cliniclans

initiatives to reduce learning In Sweden of around 50% reduction e Midwives

harm d[ll'il'lg labour over a period of 6-7 years & Academics/experts

and delivery ®  Multiple sources of evidence of the benefits of with relevant expartise
muiti-disciplinary training (PROMPT) in this
country and other countries around the world
(range of 18%.50% from this intervention
alone)
Additional harm = Stakeholder discussion = Clinicians
reduction generated Primary literature {commissioned EPPl-centre = Midwives
from the Stage Two showing the impact of no-blame compensation = Academics/experts
eligibility for schemes on clinical culture and practise) with relevant expertise
compensation
Evidence around = Eligibility for compensation being based upon s (linicians
Initiatives ta criteria of avaldability rather than negligence v Midwives
increase openness = ‘A Chinese wall' between compensation and = Academics/experts
and transparency disciplinary procedures enhances openness with relevant expertise
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The level of
compensation
required to meet
the needs of
families ralative to
that providedina

Initial analysis of services that the litigation
award may provide

Initial apalysis of services provided under the
universal state affer through LA provision

LAs
Families affected
Charities and law firms

eligible incidents for
RRR compensation

Primary literature analysis of outcomes for
brain injuries at birth at 18 months

litigation award
Froportionate = Stakehoider discussions around size of likely Law firms
increase in those pocl with CP/BD related to clinical eligibility Academics/experts

with relevant expertise
Clinkcians

far the ‘Experienced = Apnalysis commissioned by NH5LA analysis of Midwives

Specialist’ and settled claims

‘Reasonable Care’

test relative to a

negligence based

system

Uptake of = Bxternally commissioned qualitative research Families affected
compensation RRR from Ipsos MORI Charities and law firms
compensation *  Eariy discussions with stakeholders

package overa

litigation award

The structure and = Discussions with clinicans and  other Charities

timing of stakeholders Families affected
compensation Academics/experts
pravision for those with relevant expertise
eligible for the Clinicians

scheme

The administrative
structure required
to implement RRR,
such as the nature
of the investigation
process, eligibility
panels and analysis
teams

Discussions  with  clinicians  and  other
stakeholders around the size of the teams
required to perform Investigations, conduct
analysis and receive additional training

Clinicians
Academics/experts
with relevant expertise

Mechanisms and *  Discussions with stakeholders Charities

measures that will = Government Magenta book around best Families affected
allow the scheme to practice far poficy evaluation Academics/experts

be effectively with relevant expertice
evaluzted Clinicians

Impact on s Ltakeholder discussions Charities

equalities, health * Academic literature Families affected
inequalities and Academics/experts
other considerations with relevant expertise
for families Clinicizns




Summary of options and their final economic NPV

The table below summarises the NPV for each of the options included
assessment, along with commentary for each one:

in the impact

Option | Net health | Nat NPV for 10 | Likelihoad of | Commentary
coats health echerts long term
{against benefits | including | positive NPY
counterfa | {against | all costs likelihood in
ctual) countarf | {agabnst senstvity
actual) counterfa | analysis with
chual} certral
sensitivity
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Ciplicn E0.00tn | ECLO0bR EQ.00tn | — Thiz iz the “do nothing” option,
1
Oplion ET1.4Bbn | E0.58%bn | -E10.54bn | - Froviding compensalion 1o =8 incidents that meet the

2 canical oriteria for an avoidable brain mjury at bink
produces a significant increase in the elig®ie cases for
compensalion and is not cost-eflective,

Inereases support 1o more familles 2nd distance
Bebwvean he criteria undes which comoensation &
provided compared to the current negligence, mcrEasing
the scope fior patential harm reduction. Howevar, with
orily an additonal hamm reduction of (5%) from the
Experienced Specizlist’ compensation eligbty
critefion, compenaating additional families is offsat by
reduced opportunity savegs and carries mone downssde
risk if e rendusction |5 not achieved,

Compared to Option 3A, reduces financhal risk (graater
change of a posdive long-term NPV when sensitivity
analysis is appled to the range of assumptions) thaugh
fawer additional cases are compensated and decreassd
harm reduction i expectad due ta the smalter paal of
inSgients that would receive cormpensation:

-E111n | EOLOBbR Piloted varsion of Oplion 34 aimed a1 10% of inodents,
4 Rieduces spending in current SR period and opportunity
far fine-luning operatisnalization before extending mare
widely but has hmited potential o accurately consider
harm reduction or upteke achievad from the scheme in
any hon fime frame.

-£11 86bn | F0.05kn E12.80bn | 66%

Ogtian
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Oiptign -E18.72%0n | EQOTEbn
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It should be noted that numbers above may not directly sum due to rounding. From the above
table, the most cost-effective option with the current range of central assumptions applied to the
policy shows Option 3B as best value for money and with decreased downside risk.

It should be noted that the balance between Option 34 and 3B is determined strongly by the
choice of central assumptions. The department is locking to refine the assumptions underlying
this analysis through the consultation period before the final policy delivery. Findings in this
period may significantly impact the balance between Option 3A and 3B. For example, if the gap
between the amount of harm reduction deliverable by Option 3B and Option 34 is greater than
3%, then it is possible that Option 3A could become the more effective net intervention.
Additionally the number of additional cases that arise through the differing eligibilities also has a
significant effect on the balance between the two.

Additionally, there are other less quantifiable benefits to Option 3A relative to Option 3B, such

as wider culture change around the level of practice that could be aspired for. This may indeed
have a significantly greater impact on reduction of the number of incidents of harm but caution
has be exercised in the expression of this within the central options costed here,
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The final policy details will further consider the set of evidence in order to infarm the selection of
the preferred option.



Main Body of Impact Assessment

Background and rationale for change

Ove
1.

rview

In England each day over a million people are safely treated by the NHS, Having a baby is the most
comman feason for adméssion to hospital In England’ and, in the vast majority of cases, the care
that mothers and babies receive is excellenl. However, in the small number of cases where things
go wrong it is impertant that the system is set up to provide prompt support to families and to
ensure that lessons are learned.

Inadequate care and serious incidents that occur during birth {labour and delivery) can be
profoundly devastating events, in particular, any harm which causes lack of oxygen to the baby
during birth can result in severe neurological impamrment. Events such as these are terrble for all
invalved and can be overwhelming for families, as the resulting conditions—potentially lifelong
disabilities such as Cerebral Palsy (CP) or other forms of brain damage (BD)—can require
comprehensive and Efelong care for the affected babies.

When such incidents occur, there is currently significant variation in how the underlying cause fs
investigated.” This leaves many familles desperate to find out what happened to their baby during
birth. Currently the only way for families who have experiencad negligently caused birth injury to
receive redress is through a lengthy and adversarial litigation process. The average time of delay
from incident to a final settliement on birth njury claims is 11.5 vears. For cases where harm was
nal associated with negligence, a universal state offer (state provided services available to all
based on needs) is available but the provision is usually markedly less than a package awarded
under litigation.

The value of average litigation awards is also increasing well above inflation {by around 3% per
year) in comparisan to the universal state offer. An alternative compensation scheme could provide
a way of managing such inflation, to enable mare effective use of health resources,

Policy Objectives

5.

The Rapid Resolution and Redress scheme (RRR) aims to introduce = system of consistent,
robust, and independent investigations for all instances of severe avoidable birth injury, along with
access 1o compensation through an administrative scheme, with the main aims of

» Reducing the number of severe avoidabie birth injuries by encouraging & learning cullure:;
= Improving experience of families and clinicians when ham has occurred: and
= Making more effective use of NHS resources.

DH is committed to working to reduce harm, improve safety and managing the rising costs of NHS
litigation. The RRR scheme is focused on a very small subset of bables which have sufferad a
severe avoidable birth injury. This is part of a wider programme of work, which is Eeyond the scope
of this 1A
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Objective One: To reduce the number of avoidable harmful incidents that oceur during
labour and delivery through increased learning

7. The Nationsl Maternity Review® commissioned by NHS England and led independeantly by
Baroness Cumberlege, which reported in February 2016, recommended that the Department of
Heaith (DH) looks at introducing a Rapid Resolution and Redress Scheme (RRR) for birth injury
and death caused to babies during labour and delivery, and cited evidence from Sweden to support
this model.

8. Data from the NHS Litigation Autharity (NHSLA), which manages all elinical negligence claims for
the NHS, shows that the number of successful negligent claims for severe neurological birth injury
has remained relatively static over the last 10 years, with an expacted total of around 129 families
receiving awards for births in 2015, Using the number of claims as a proxy, this refiects the averall
incidence of harm has remained relatively stable at & national level over this period.

8.  In 2007, Sweden implemented an initiative called ‘Tha Safe Delivery Care Project’ which appears to
show evidence of a reduction of claims for severe neurslogical birth injury (Figure 1). The National
Matemnity Review uses the reduction in the total number of compensation claims in Sweden as a
proxy indicating that there has been a reduction in the number of harmful incidents. As claims data
for past incidents is collected in future years, there may be a slight increase in claims due to |ate
reporing. However, analysis from Swedish colleagues suggests that given the gap between
incident and claim is short (3-4 years), therefore this data is a reasanable indication of reduction in
incidents per birth.

Number of claims settied for avoldable birth injury per 100,000 births
30
—— Numbsr of settied claims
fo Bl injuries per

5 100,000 bovn

s N
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Figure 1: Dala from Swedon showing e fraqpumney pec 108,000 Lo of setlied claims invaleing sorious
Lirth njuries per year 2000.2015

10.  Data fram the NHSLA shows that the number of successful negligent claims for severs neuralogical
birth injury in England has remained relatively static over the last 10 years, averaging around 129
families per year in recent years, While caution should be exercised over any direct comparizon
between England and Sweden on the basis of this data, it does give some indication that England
has not experienced an equivalent reduction in the level of incidents.
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In Movember 2015, & national ambition for malernity was announced. aiming to reduce the rates of
stillbirths, neonatal deaths, maternal morality and brain Injuries: that occur during or shortly after
birth by 50% by 2030, with a 20% reduction by 2020.

Objective Two: To improve the experience for families and clinicians when harm has
oceurred

12,

13.

14.

15.

16,

17.

Currently the only route available to families that experience a severe birth infury as a resull of
medical error is to pursue compensation through litigation. When a claim is brought against the
WNHS with respect to substandard care, the cases are managed by the NHSLA,

¥When birth injury cases are litigated, the process is often expensive and lengthy, This is because
for clinical reasons, often the nature of the injury and the needs of the child cannot be established
until school-age. This delay can be exacerbated further by the adversarial nature of litigation,
Families instruct lawyers to consider their case {which may commence several years after the
event) and often numerous expert reports are required to assess care neads. The limited
availability of liability experts often delays the parties from being able to answer key questions, such
as how harm was caused. Where liability is established. families are provided with interim
compensation payments to help provide them with financial support until the child's full injury and
lifetime needs can be assessed and a final setflement can be agreed,

Feedback from families, clinicians and other parties tells us the litigation process can be lengthy,
stressful and gruelling for families, who are also adapting to a life providing constant and often
complex care to their injured child, There is not a consistent process in place fer supporting a family
when a baby is born with severe neurclagical injuries and feedback alsa tells us that investigations
into these incidents are not implemented consistently across Trusts. The RCOG (Royal College of
Obstetricians and Gynaecologists) 'Each Baby Counts’ report’ found that investigations are
currently inconsistent and that parents are neither routinely involved. nor given sufficient
information on the investigatory process,

Additionally, the limited availability of liability experts often delays the parties from being able to
answer key questions — for example, the mechanism of causation of damage, Where liability is
established, families are provided with interfim compensation payments to help provide them with
financial support until final settlement can be agreed. The Courls also adopt a ‘once and for alt
assessment of guantum meaning that the child’s full injury and lifetime needs can only be assessed
at around school-age. Compensation iz usually calculated on a privately funded basis due to the
Common Law principle that the negligent body is responsiole for providing compensation which
seeks to put the claimant into the same position they would have been in had the nagﬁger:c:e nol
accurred. Furthermore, Seclion 2(4) of the Law Reform (Personal Injury) Act 1948° permils a
claimant to recover the costs of privale medical treatment, even where this is available to them on
the NHS,

The experience can also be hugely stressful for the clinidans involved, who may not be wel
informed aboul the process of investigation and subsequent liigation. In addition, the label of
‘negligence’ is suggested to carry connotations of blame on individual practitioner(s), which may
mask the opportunity for shared leaming and improvements at system level ®

RRR will aim to improve the experience of families by providing a rapid, independent investigation
o identify the root cause of an incident, This will be accompanied by a more open and transparent
dialogue between clinicians and the family, including an early apalogy. Eligitle families will have the
option of jeining an administrative schame to access ongaing support and compensation, Alongside
is the scheme aims to improve the experience of cliniclans by focussing on 'avoidable' harm,
rather than negligence and individual fault-finding. This will work alongside professional regulation
(and is therefore not intended to diminish individual professional accountability), but will reinforce a
cultural shift towards leaming rather than blaming and identifying opportunities for system level
improvement. This complements other recent policy developments such as the Duty of Candour,
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Objective Three: Making more effective use of NHS resources

18. The MNHSLA has total fiabililies (provisions) of ES6bn, making it the second largest cross
government liability. Annual costs (cash) have increased subslantially — last year total annual
expendilure on the Clinical Negligence Scheme for Trusts (CNET), the funding mechanism for
litigation awards, increased by 32% to £1.5bn in 2015/16 from £1.2bn in 2013/14.7 Data tells us that
maternity care claims tend to be of higher value, and contribute disproportionately to expenditure
compared to the volume of claims lodged. In 15/16 obstetric claims made up around 42% by value
of all newly reported clinical negligence claims (the largest single speciality itemn), but only 10% by
number of newly reported claims. This represents |ess than 0.1% of all births in England during an
equivalent time period.

18. The MHS LA settles around 100 multi-millien pound maternity cases a year which roughly equates
to two multi-million pound settiements per week for children bom with severe neurclogical injuries
as a result of medical error, Over the past 10 years the size of average awards has risen by around
5% per annum, well above general inflation and significantly larger than other inflationary indices,
such as the general cost of providing care.

20. The average settlement of a severe neurslogical birth Injury case equates to a value of £6.25m,
including costs paid out over the injured person's Iifetime, Therefore a scheme designed to reduce
the number of infants harmed in this way in future years also has impontant potential to deliver
savings. Savings are also achieved through a more efficient and streamiined system which reduces
the costs associated with the lengthy litigation process (such as legal fees), and this can then be
reinvested back into frontliine care.

Policy development

A Rapid Resoluticn and Redress scheme

21. For clarity, the RRR scheme is described and modelled in a two-stage design, as depicted in Figure
2 below, ;

" NHS Litigation Auffosily: Arnisal Report sid Actounts 2015118
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Stage One

22

23.

23,

Stage One introduces standardised, independent invastigations of potentially aveidable instances
of neurolegical birth injury. This will be supported by analysis of matemity and claims data across
the country (similar to the Swedish Safe Delivery Care initiative), in order to batter understand the
commaon causes of avoidable harm and share leaming to drive future harm reduction,

Importantly, Stage One also includes an early apology to families, This may take the form of an
expression of regret for any harm which has occurred and commitment to thoreughly investigating
the sequence of events to identify what went wrong and establish whather harm was avoidable

The investigation process would provide opportunities for family involvement — firstly in providing
avidence as key witnesses, and secondiy in dizcussing the outcomes of the report in a face to face
meeting,

Implementation of & central system for learning is also proposed, including date analysis of incident
and claims data and infrastructure to support dissemination of tearning within and between trusts
which builds on the Swedish 'Safe Delivery Care Programme’. Further information is provided in
Annex C,

Stage Two

28,

27.

Stage Two describes the actions which determing whether a baby is eligible for the compensatory
package (ie. the infant has met the clinical efigibility criteria and the incident has met the
administrative thresheld, as determined by the panel of expers).

Stage Two alse aims to continue the improved service to families, compared to the cumrent
experience they face under the tort route. This would include aceess o counselling, legal advice,
and a dedicated case manager to facilitate provision of service, along with a compensation
package to provide for the current and future needs of the injured individual,

Combined effect of Stages One and Two
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28, While both stages have been modelied independently, implementation of both slages az a
combined policy package is the best way to achieve the full set of policy objectives. Implementing
Stage One alone would not sufficiently meet the ambition to provide better suppart to affected
families and offer the opportunity to reduce ltigation spend; Stage Two on its own is unlikely to
reduce the underlying harm in the system,

23, There are several arguments which support the addition of Stage Two to the policy design:

* A slale compensalion package that is designed tofa iy meet the needs of an affe cted
individual, as assessed by a case manager, has the potential to begin to control claims inflation,
which is causing exponential growth in real expenditure on such claims: the size of damages
per a-n;ard has been seen to grow at 9% for the types of cases relevant to RRR over the last 10
years,

* The addition of 2 compensation scheme which is not attached to the court {without a focus on
negligence) improves patient safety by increasing openness during investigations. Incressed
openness and candour idenfifies opporiunities tol earn frem mistakes, reducing harm.
Separating the compensation mechanism from staff disciplinary action In New Zealand led to an
increased speed at which claims could be processed {thus |sarning could be taken). This was
attributed to increased openness amongst clinicians,® '

= There currently exists a legal obligation for clinicians to be open and honest about mistakes that
lead to harm {Duty of Candour). However, the additional processes proposad under Stage One
for independent and timely investigations, combined with a compensation provision through a
non-séversarial process and the mechanisms for achieving system-wida learning described
above, can aid the practical application of this duty.

* Implementation of Stage One alone has the potential to increase the volume of claims
submitted and the speed at which successful claims proceed due to increased information and
awareness of avoidable incidents for families without needing to instigate their own legal
investigation. including Stage Two is the bast way of mitigating this potential increase in daims,
by offering a credible slternative 1o litigation.

* Additionally, it could be considered a negative process for families to receive early Information
from the state relating to the outcome of an early investigation without any further state support
or offer of redress. This Is managed with the inclusion of Stage Two, which provides assurance
over the provision of compensation for cases that are considered avoidable, while maintaining
control over when payments are made, maintaining a similar timeframe to that under the
itigation award.

Overview of eligibility

30. Eligibility has been considered from two differant aspects. Firslly, clinical eligibflity, with clnical
markers used to determine whether there may have been an avoidable brain injury at birth,
Secondly, an additional eligibility requirement for the RRR compensation pravided as part of Stage
Twia,

Clinical eligibility

31. This schema is designed to provide support and compensation to babies who suffer an avaidable
neurclogical injury at birth, It is useful to note some types of incident are not within the curmant
proposed scope of RRR. This includes:

+«  Stillbirths
= Neonatal deaths
» Matemal injuries and maternal deaths

* MHELA dats
® Bismark, M., & Palerson, . (2006). No-Faull Companzatian in New Zealand: Hammanizing Injury Compensation, Frovoer Accountabiiy, Amd
Falienl Salehy. Haalth Affaics, 25 275-283.
e Wiallis, K., & Dovey, 2. 2071}, No-faull campensation for bsatrmeni irgury in Mew Zealand: idenlifving thrests 1o patlon cafEly in primary cang.
B Cuality & Safety, 20, 557-591.
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33,

33,

3.

= Harm associated with pre-natal and antenatal care
« NMultiple births

For incidents that fall into the above categories, families would still be able o seek compensation
through the courts.

The policy focuses on this small subsset of birth injury cases since these represent the most
complex and high-value claims, and therefore provides the best opportunity to meet the policy
Intention around improving the experience of families in these mosl difficult of cireumstances and
achieving savings. In time it is envisaged that the scheme, If successiul, could be extended to cover
other types of birth injury, or indeed other categories of clinical negligence claim.

In order to define ‘Severely Neuralogically Injured Baby' we used the clinical marker used in Each
Baby Counts (EBC)." These markers have been developed by the Royal College of Obstetricians
and Gynaecologists (RCOG), and aim to identify unexpectedly unwell babies within seven days
after birth,

Eligibility is limited to pregnancies where a complication has not arisen befere lzbour. The current
model assumes that only injuries incurred during labour/delivery would be included (ie. injury
associaled with pre-natal antenatal care would currently be out of scope). More detail on the
eligibility s provided in the Annex A.

Babies that show no clinical markers of severe injury at birth will not be included as the incident
would not have any indicator to enable Stage One to be launched. These cases will continue to be
covered through existing local investigation procedures.

Beginning with a small eligible pool with a strong evidence base for what may be considered
avoidable injury, enables the development of a cost-effective policy proposal. The intention would
be fo evaluate the success of the schema once 1t is established, with the aim of widening the pool
of eligible infants in future to provide help and suppart to more families,

Administrative eligibility

i

38,

39.

40,

Under every option explored in this Impact Assessment, every incident during birth which leads to
the infant displaying the clinical markers (above) would trigger an investigation in Stage One. Under
several of the following options, a panel of independent experts would later decide on whather the
incident met the administrative criterion (which varies, detailed below in Figure 3}, They wauld
make this decision using evidence from the investigation conducted shorly after the incident
aoourrad,

When a panel would be able to decide on an infant's eligibility for compensation under Stage Two
would vary, as in some cases of severe neurological injury it can take several years for the extent
of the condition to become clear. In other cases it is evident quite soon after birth that long-lasting
harm has been caused to the baby.

Considening intemnational examples, there are severzl different ways in which compensatory
schemes for medical injury are administered. Many of thess schemas have different criteria for
eligibility for compensation, usually adjusted around where an incident could have been avoided,
but using different tests to determine avoidability. The number of cases which are eligible for
compensation is determined by where the threshold is set,

The dizgram below (Figure 3) sets out twa different administrative criteria which could be used.
Each has been explored as a potential policy option, detailed in the next section.

9 z
" e RCOE's page for the praject; hilpsaffaveicog org ukiieachb ey eaunts

33



‘Experienced Under this test, a given case would be eligible for compensation if harm
| | could have been avoided under oplimal clinical practice, assessad against
Specialist’ ‘ the standard of a leading clinical expert. This applies a higher standard for

‘Experienced Specialist’

care than the current negligence threshold, and Is similar to the test used
in the Swedish scheme,

‘ Reasonable care
‘Reasonable This test defines the avoidable threshold as a lest ta;
| "-..whether the care provided by the involved clinicians was akin to

Care' gy
, that of what would be considered reasonable practice'. Further
. | | detail is provided below.
Flgure 3: The different potential administeative threshiolis foi ah dvoidable compensalian schome
could be used 1o determine whal would be considered an eligible incidest under an avoidable

compensalion scheno.

Policy options

Option 1: Do nothing

41,

42,

43,

The ‘Do Nothing' option assumes that all incidents after 2018/19 continue to have the sarme
availability of compensation — that offered through litigation for clinically negligent cases and the
current state provision of services for all non-negligent cases.

It is assumed that no harm reduction for the group under consideration here takes effect, resulting
in the number of incidents varying in proportion with the ONS projected numbers of births,

Additionally, it is assumed there is no difference in Iikelibood of uptake of litigation compared ta the
present and additionally there is no change in timing around payments under [itigation awards.

Litigation awards are expected to continue to rise at the current rate above health and social care
cost inflation, resulting in exponential growth of the size of awards compared to inflation of other
prices.

Option 2: Clinical eligibility without additional administrative eligibility (no-fauit)

Background

45,

48,

47,

The term “no-fault compensation scheme” appears to usually apply to schemes under which a
sogy, e.9. HM Government, accapts responsibility for compensating those who have suffered an
injury associated with medical treatment without having to establish negligence or fault. Schemes of
this type operate in New Zealand and France.

Under a no-fault scheme a claimant would not need to show any legal breach of duty on the part of
the treating clinician; it would be Irrelevant whether the clinician’s act or omission fell below the
requisite standard of care, However, claimants would =till need to shew that the act or omission
caused their injuries,

Under this option, all infants which met the clinical aligibility (above) would be compensated. Cases
would not be tested against an additicnal administrative threshald,
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48. As negligence does nal have to be proved for compensation to be awarded under a no-fault

scheme, this threshold would capture a much broader number of incidents.

Modelling
49. The modeiling showed that for & scenario without any addiional administrative eligibility, the

potential cenfral reduction in incidents through improved learning and safety was never great
encugh o offset the cost of compensating the eligible number of people. The economic case for the
first 10 cohorts had a Net Present Value of -£10.5bn {with an assumed 25% harm reduction). The
additional costs significantly oubweigh the benefits.

Option 3 (preferred option): Clinical eligibility with avoidable administrative eligibility

Qverview of avoidable eligibility

50.

atl.

85,

Instead of all cases from Stage Cne being automatically eligible for Stage Two, an administrative
eligibility eriterion, to assess whether a case is eligible for compensation, is also Included.
Currently, this is the criterion of clinical negligence in the context of a successiul Itigation. Providing
compensation to Individuals, where harm was considered to be avoidabla je likely to achieve
greater harm reduction for the reasons outiined below.

Megligence is the legal threshold on which eligibility for compensation is assessed in the tort
system through establishing a breach in duty of care which caused a reasonably foresesable mjury.
This can be seen as when an incident should have been avoided if 2 different course of action had
been taken by alinician.

it has been suggested that compensation linked to an avoidable criterion could reduce the new
scheme's association with individual fault finding and ‘blame’, re-focusing on system level learning.
Avoidable criteria may be considered closer to incidents that could have been aveided if 3 different
course had been taken. In Sweden, the no-blame environment has been thought to be a significant
factor in recent hamm reduction. This is attributed to the greater level of openness that can be
achieved during investigations within a no-blame sontext.

An avoldable scheme further separates the compensation process from discipline or individual
blame, focusing on wider pathways to harm, viewing the event as & series of fallures rather than
action or inaction by individual staff, This may help to further facilitate the openness ragquired by the
Duty of Candour. Any changes that affect the cultural attitudes in a trust could also be expected to
improve dissemination of learning within a trust, contributing to improved patient safety.

Few clinicians experience more than one negligent type event in their careers, but within a
maternity unit, there will be more aveidable incidents. Extending to cover avoidable incidents
increases the sample size of incidents to learn fram which cauld transiate to broader opportunities
far learning.

investigations under an avoidable eligibility threshold will need to assess and collect information to
support the panel to determine whether the incident is eligible. This would allow for wider
information to feed into the analysis and dissemination, compared to investigations only considering
incidents from a negligent perspective.

The threshold that is used to define administrative eligibility varies internationally among those that
have an avoidable harm type scheme. There are two oplions for thresholds considered below as
part of RRR. Further testing of these options will occur during consultation before
developing more detailed guidance on the exact criteria for eligibility.

Option 3A; ‘Experienced Specialist' test

a7,

58,

The 'Experienced Specialist’ test is the level for avoidable birth injury that s applied to determine
compensated cases in the Swedish system. This scenario would compensate families where the
birth injury could have been avoided under optimal clinical practice within the given circumstances,
assessed against the standard of an ‘Experienced Specialist’,

The estimated pool size efigible for compensation is around 162 cases per annum (projected 2015
figure), further details an the calculation of eligible incidents provided in Annex A,
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59.

&0,

A review of the Scandinavian schemes concluded that applying an avoidable criteria is 8 more
efficient standard to apply as deciding what could have been tone by an ‘Experenced Specialist’
was vin;:wad as simpler than judging whether the actions fell below a standard of ‘Reasonable
Care’,’

A threshold that is a greater distance from the current definition of clinical negligence may also
achieve greater uptake ameong eligible families {i.e. fewer families choosing to pursue litigation), =5
there would be a less direct link batween the scheme and the standard applied by the court.

Option 3B: 'Reasonable Care' test

61.

62,

83.

Under this scenario. eligibility for the scheme would be assessad by whether the care provided by
the involved dlinicians was akin to that of what would be considered reasonable practice.

This is similar to the test currently used in the tort route, but applied in an administrative cantext as
a ‘Reasonable Care’ test, there would be more of a focus on system-leve! fallure (rather than
individual blamefaull) with an investigation designed to idenfify whal the system should have
reasonably done differently and learn from this. Again, taking a system-level view considars the
roles of all clinicians invalved, their interactions and even any additional circumstances that may
have led to what previously had been identified as a single clinician at fault.

The estimated pool size eligible for compensation in such a circumstance is 122 cases per annum,
further details on the calculation of eligible incidents is provided in Annex A.

Option 4: A piloted version of RRR

64.

G6.

67.

G8.

A further option for implementing the RRR poflicy {with any of the considered Stage Two eligibility
thresholds) is to begin with a pilot, lixely to be on a regional basis, which covers 2 subset af the
eligible cases in England. The structure and size of any pliot would be jnformed by responses to the
consuliation.

A pilot would only help in testing operational delivery and uniikely to measure long-term impact in
terms of uptake and harm reduction.

An advantage of a pilot, however, is that it allows the scheme to be pursued on smaller scale,
potentially mitigating operational risk and increasing the likelihood of 2 successful transition to full
roll-out. A pilot may also mitigate some financial risk of a nationwide roll-out. However, a pilot would
involve a smaller sample of incidents from which learning can be drawn, which may risk a delay in
achieving harm reduction,

The pilot would probably be maost effective at regional level for operational delivery purposes. Any
pilot would need to have a sufficient sample size if it is to act a statistically credible indicator of the
effectiveness of the scheme. At trust level there are oo few incidents per year to establish a
significant trend within a reasenable time period. At regional level, there is a larger sample size that
could be used in the pilot. Such & pilot could be aligned with the existing Maternity Clinical
Metworks which operate on a regional level. Any cases not included in the pilot would be able to
proceed through litigation to receive compensation through existing arrangements.

If the pilet indicated that the scheme was not achieving its objectives. the pilot could be
discontinued. If this were so, it should be done with minimal impact upon families that have already
participated (including ensuring continuity of support which has already been awardad).

Overview of modelling

89.

The analytical model is built on a number of key assumptions outlined further below. Each of these
assumptions is informed by past data as well as expert judgement and advice gathared through the
pre-consultation phase.

™ “Beyona Negligence: Aveidabiliy and Medical injury Compendation”. Kachalia ot al 2008,
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7.

Each assumplion has a central estimate that is considered the most likely autcome from the policy
in place but it is recognised that there is uncerainty in the actual cutcome and a range of potential
values are given 1o each assumption.

As well as presenting the central financial outcome, sensitivity analysis, including simulation across
a range of potential outcomes for the key assumptions, is included. This aflows the likefihood of
cost profiles and NPVs for the policy to be evaluated (within the scope of the additional
assumplions made with regard to the probability distributions assigned to individual assumptions),

Thiz section proceeds with discussion of the key assumptions driving the modelled costs, before
considening the financial case with associated sensitivity analysis. Finally, the economic case is

presented for the first 10 cohorts associated with each pelicy option. As described in the
Executive Summary, please note that this Impact Assessment is concerned with the
financial and economic impact of the RRR policy, and therefore describes the costs
and benefits in these terms, for example using Quality of Life (QOL) calculations.
We recognise that incidents of severe avoidable birth injury have much wider
impacts, which cannot always be quantified. These wider jssues are considered in
the consultation document, and will be vital in developing a policy which meets
the needs of families affected by birth injury.

Key assumptions and uncertainty

Total incidents

73.

T4,

[i-B

The clinical eligibility defines the main pool from which harm reduction may potentially be achieved
through RRR. With respect to costs, these are most influenced by the expected number of injured
babies that survive into early childhood with lasting nevrglogical damage.

An estimate of the number of these cases thal arise through some element of intrapartum
causation |5 based upon the UK-wide prevalence of avoidable birth injurias that the Royal College
of Obstetricians and Gynaecologists (RCOG) measured in 2015 with their Each Baby Counls
(EBC) research regarding the prevalence of avoidable birth injury.

The number of incidents that meet the RCOG criteria for avoidable clinical eligibility and survive
beyond 7 days is 559 cases. The central estimate for the number of incidents that persist with
neurclogical abnormalities with some element of infrapartum causation into early childheod iz
eshimated as 248, based on the evidence of three trials of outcomes at 18 months for those bormn
with potential brain injuries.™ An upper bound of 307 and lower bound 210 are used in line with
findings from these trials, discussed in further detall in Annex A,

Harm reduction

6.

Delivery of harm reduction i a key policy objective of RRR, and is the most important driver of
costs and benefits in the model. A central assumption of 25% harm reduction achieved over a
period of 5 years between 2018 and 2022 is assumed. This ¢ estimate based on the balance of
evidence and is slightly on the low side accounting for optimism bias. Sweden achieved around
30% reduction in harm over a 7 year period through improved root cause analysis and the
dissemination of findings to trusts, all wrapped up within their no-blame environment whers
litigation is not the primary route of access to financial redress.™ Other evidence fram trusis in
England and Canada has indicated a range of 18%-50% achievable through improved multi-
disciplinary training, which is included in the funding model for RRR. ™

1
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77, Sensitivity analysis around the central scenario of 25% harm reduction is provided, with a lower and

upper bound of 0% and 50% respectively, In this analysis, as the cenlral estimate is considered
much more likely fo occur than the extreme scenarios, a triangular distribution is used to model the
assumption with the likefihood of 0% or 50% harm reduction oecurring talling off to 0.

Successful litigation pool
78. The expected number of successfully litigated cases is derived from NHSLA data and combined

with ONS 2012 bpinth projections for estimating future numbers. The projected number of
notifications combined with the ratio of suceessful to unsuccessful cases determines the number of
projecled successfully litigated cases compared to the total incident numbers. For 2015, the
number of nolifications in England, that would be eligible for the RRR scheme, is projected to be
173 with the number of successful cases falling within the scheme's clinical eligibility criteria being
102,

A scheme with robust investigations is likely to lead to greater awareness of litigation and may bring
additional cases before the courts. A judgement was made from discussion with clinicians and
stakeholders in the context of the total number of potential incidents (249) and current notification
numbers (173) that a proportionate increase of 10% more negligent cases should be assumed to
potentially be brought forward within the context of the new scheme (10 cases more than the 102 of
the previous paragraph). Sensitivity analysis considers a range of 0%-20%.

Eligible incidents for RRR scheme
80. A compensation scheme based on an avoidable eligibility threshold will result in more compensated

B1.

cases than the current threshold based upon negligence.

Based on 2015 data, it iz estimated that around 162 cases per year would be eligible for the new
scheme. This figure was reached through 11 law firms employed by the NHSLA looking at previous
cases which had been unsuccessful in court {under the negligence test). The firms assessed
whether this range of cases would have been aligible for compensation under the aveoidable
criterion (set out above). The possible answers were "Yes", “Fossibly” and "No”. The proportion that
were "Yes' or "Possibly” were used to attribute an additional proportion of successful claims undar
the new criterion. Along with the assumplion of the 10% increase in negligent incidents from cases
that were previously not notified due to increased awarenass, this led o 162 cases.

Far sensitivity analysis, to gain a low astimate for the number of eligible cases, only the responses
that came back as “Yes" were considered, This leads to a number of 134, To arrive at an upper
estimate, given the central projected tofal incident numbers of 249, a conservative astimate of 230
cases is used. This is based on the consideration that the number will inevitably ba reduced
significantly from imposing the 'Experienced Specialist’ administrative threshold on the set of
mcidents that meet the clinical elgibility criteria. This is because, for many of these cases, there
may have been very little that could actually have been done differently. As the central estimate is
cansidered more likely fa oceur than the extreme scenarics, a triangular distribution is used for
modalling purposes.

Compensation package value
83, Currently, there are two ways in which peaple can receive compensation. These are either through

a lump sum payment, or through a Periodical Payment Order (PPO). A PPO is a payment order
that provides a legal guarantee of staged regular payments over an individual's lifetime. Presently
in successiully lifigated cases settled on a PPO basis, famllies receive lump sum payments (interim
payments and a final lump sum payment) followed by periodical payments (PPs) spread over the
person's lifetime,

Meodelling of the compensation under the RRR scheme is provided with a package proportionate in
size relative to the average (itigation award. The central assumption is that the package lies at 50%
of the litigation award in terms of lump sum and PPO sizes before accounting for claims inflation
from incident to settlement. This is informed by analysis of successful litigation cases: 3 'bottom up'
appreach to analysing current provision of care for peaple with cerebral palsy; and discussion with
stakeholders; with the aim of offering a proportionate package which enables peaple’s needs to be

38



BS.

BY.

met, therefore encouraging a high uptake. Sensitivity analysis considered a range of 80%-100%
drawn from a uniform distribution across the range.

Payments/provision of equivalent services in the model are generally made at a similar time as
under the litigation route — the distribution guiding the payments has its mean shifted earlier by a
year in the central scenario, with pericdical payments also beginning at this time point. The
expecied reduction in average time before compensation payments are made s due fo an
administrative scheme expediting the determination and size of compensation liabilly associated
with an incident, relative to the legal system. In sensitivity analysis, a range of 0-2 years is used
drawn from a uniform distribution.

The following changes are made to the structure of the packape compared 16 the litigation award:

= An early partial general damages payment is made acknowledging an i nitial indication of
avoidable harm (£100k for PPO cases, £50k for non-PPO cases).

* A proportion of the lump sum moved Into periodical payments (50% under the central scenaria),

= Provision of a s upport network of c ase management, counselling and needs assessments
provided to all eligible cases,

Further details are available in Annex A regarding the derivation of the compensation package
against a litigation award.

Lump sum

B8.

One uncertain aspect of the compensation package that can be varied under different scenarios is
the proportion of lump sum that is paid up-front relative lo the litigation award. In sensitivity
analysis, a range of 75%-25% is considered, drawn from a uniform range.

Universal state offer

84,

20.

1.

82,

83.

Regardless of whether an incident was avoidable or compensated through a legal award, a
universal stale offer of services is available. These are health and care sefvices available to
anyane with a CP/BD as part of the universal NHS and social care offer provided by the state.

To calculate the cost prafile for the universal state offer for those with CR/RD that do nol receive a
litigation award, a bottom-up approach was taken. Suppart for people with cerebral palsy at the
most severe end—severity 5 on the Gross Motor Function Classification System (GMFCS)—are
considered from the point of view of the costs of the care and heaith sepvices that are typically
aoffered by Local Authorities (LAs), NHS and the voluntary sector, with evidence gathered from
primary research materials,

The cost profile is predominantly driven by health and social care costs at around 67% af the total
lifetime costs. As before, please note that this IA describes the financial and economic
impact of the policy, which is based on calculations of care costs in the
counterfactual. We recognise that the impacts of the long-term care needs
associated with cerebral/palsy brain damage on affected individuals and families
are much wider. A range of these are captured in non-monetised benefits (page 45)

and are explored further in the consultation document.

To convert the Severity 5 case to an ‘average' case on the GMFCS scale, 100% of the cost profile
i5 assumed for Severity 5 cases, 66% for severity cases and 33% for Severity 1-3. A weighted
average is then taken over the population prevalence of each sevarity™ to generate an average
profile. This approximation is necessary as additional data on the expected amount received by
groups with lower severity is not available.

In the modelling, as it is not fully known to what extent there is use of these sefvices by those who
receive a litigation award; it is assumed that all incidents considered make use of the costed

b “Calculaing cosls aof Crifdien's Continaing Care”, Hoimas at &L {Loughbaralgh reped’) 2nd PSSRL unil cost hendbosk 2014175
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universal state offer accessible to thosa with harm that is also unavoidable. Thiz is an
approximation. With respect to impact on costing, sensitivity analysis is included as discussed
below,

84. Savings on incidents that recelve no compensation at all pecur thraugh the level of state provision
for non-litigation cases. This is because the improvements expected in trusts through early
investigations and leamings would be expected to also reduce the likelhood of incidents that may
not fully meet the eligibility criteria for Stage Two compensation,

85. Thers is uncerainty around the nature of the payment profile for senvices available for a case of
typical severity. Sensitivity analysis with 50% of the payment profile in a low scenario and 150% of
the value in & high scenario are included. It should be noted that the corresponding adjustments are
made to the counterfactual too for the level of the universal state offer in such a casa,

Uptake of compensation package

©6. Uptake refers to the proportion of those who can and do take the RRR compensation package and
do not litigate. Based on early conversatians with stakeholders, the policy aims to achieve very high
uptake (80% under the central scenario) given it is available to a very specific cohort of cases (the
most severe avoidable birth injury). The compensation package on offer will aim lo sufficiently meet
families” needs, removing the need for families to pursue [itigation, therefore achieving the large
uptake associated with the central assumption.

97. Sensitivity analysis acknowledges that such a high level of uptake may not be achieved and
considers a conservative range of 0%-100% for the cases that would be negligent if Itigation was
pursued, while assuming there is 100% uptake among the cases that are avoidable bul not
negligent. Given the unlikelihood of either extreme, a triangular distribution is used in evaluating the
sensitivity analysis.

Inflation

98. Above real inflation is assumed across all costs. This is because cosis in the health and social care
sactor typically grow faster than GDP inflation. A cash increase of 4.29% (ASHE 6115 index) is
assumed compared to a yearly GDP deflator of 2% under the central scenario. Additional claims
size inflation is assumed for the litigation route {and the size of the RRR package so the relative
siZe i5 preserved),

899. An assumption is made around the relationship of health and social care cost inflation over ime in
comparizon o the GOP deflator, which introduces a change In 'real' relative prices. Arcund the
central scenaric of 4.2% health and social care inflation against a 2% GDP deflator (leading to a
relative price change of 2.2%), both 0% {low} and 4% (high) relative price inflation was tested,

100. Litigation awards have been observed to have a level of 9% inflation per annum in cash terms over
all cases closed in the last 10 years™. As discussed above, 4.2% of this could be considerad
aftributable to year on year rising health and social care costs. However, this leaves a remaining
4%-3% unaccountad for,

Implicit assumptions

Litigated Cases

101. The likelihood of an incident being negligent, given it is notified, is a projection from the last 3 years
of closed data and remains constant over time.

102. The prepertion of notifications against the backdrop of total incident numbers remains constant over
time and therefore the number of notifications meves in line with birth projections.

103. The distribution of incident to settlement time, based on the last 3 vears of successiul closed cases,
remains constant over time.

104. The time of settlement is a good Indicator of when state payments are made to families, which is
SUpported from analysis of NHSLA data (additional detail in Annex A).

" BAD analysis of MHSLA data



Compensation package

105. Compensation services and payments can be structured in relation to a litigation award, both in
terms of ming and size of award. Implicitly in this, the assumplions that are assumed for the
litigation award are also considered to be true for RRR compensation cases, aside from described
adjustments.

Universal state offer payment profile

106, The average universal state offer profile can be applied to all incidents in considering what a state
offer would be for 2 typical incident.

107. It is equally applied to all compensated cases too. This is for several reasons:

» Currently we have insufficient data on the exact sverage severity of state and litigation cases.
Compensation for one average case will not equal compensation for the average stale offer.

» There iz uncertainty around the level of the average universal state award at each age,

* There is uncenainty around the age at which there would be a tr ansfer to services from a
compensation package instead of a state offer available to all,

Inflation

108. Costs related to health and social care will inflate at a rateé greater than the GDP defiator, defined
by GAD's analysis of the long-term expectad ASHE 6115 inflation {this is the index used to uplift
the majority of PPs in PPO seftlements), resulfing in a real growth in health and social care cosls
for the policy.

109, Itis assumed that claims inflation will continue at 2 constant but reduced rate In comparison o past
observations. Choosing & reduced level for claims inflation compared to past trends allows a
conservative approach towards savings generated due to the uncertainty in the exact drivers of
claims inflation. Sensitivity analysis considers a range of values,

Overview of cost drivers

110. The main drivers of cost are the number of incidents that receive a compensation award, the size of
the compensation award and the inflation of the award over time.

111, A simple calculation for a given cohort can consider an average award size in present value terms
(discounted over their lifetime from the date of award), combined with the number of eligible
incidents, to derive the order of magnitude expected for each cohord. As the average court
seftlerment is approximately £5m (when including baoth severe and less severe brain injury cases)
and there are around 100 cases per year, there is an approximate liability of around E500m per
cohort. With 25% harm reduction after 5 years, this saves around £125m per cohort giving an order
of magnitude for savings in ecenomic terms.

112, However, as discussed above under key assumptions, there are several factors that make the
situation much maore complicated, necessitating a modelling approach for flaures beyend order of
magnitude estimates.

113. Firstly, the financial case does not match the economic one. Litigation awards and RRR
compensation awards are spiit into lump sum and ongoing payments, which requires a cohort
tracking approach. Secondly, above GDP inflation, alang with claims Inflation and the distribution of
times from incident to settlement {when the award is made), mean that different incidents within a
cahort receive payment and start receiving ongeing payments at different times and receive
different size awards due to claims inflation affecting the real size of the award over time, Thirdly,
the policy proposes to compensate a greater number of people through an avoidable threshald for
eligibility as opposed to a negligent one. Finally, there is a question around the appropriate discount
factors to use. Health and social care costs under a [itigation award contribute to direct heaith
cutcomes and therefore are converted into QALYs and discounted at a lower rate for the aconamic
case than they would be in determining the present value size of the award in maonatary terms.
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Impact of Option 3A

Financial costs of Option 34

Stage One Implementation costs

114. Costs associated with Stage One are derived from the cost of developing a reporting tool,
consistent independent investigations and their coordination, dissemination af learning from such
investigations and the provision of additional leaming/raining (based upon multi-disciplinary
training, although there would be flexibility for trusts around how this budgeted funding was exactly
spent). Further details on each of these sources of costs are provided in Annex A.

115. The cost profile for these implementation costs is detalled below and assumes costs rise with
health and social care costs (ASHE 6115 index).

Stage Two Implementation costs

116. Implementation costs asscciated with Stage Two are derived from additional independent axpert
advice used to determine eligibility, additional administration associated with defivering the RRR
compensation package and increased running costs associated with the administering body
(potentially the NHSLA) in providing the case management and financial delivery required.

117. The origins and analytical detail of these costs are detailed further in Annex A. The cost profile for
in-year spending until 2028/29 is shown below,

Table 10 Implementation costs for financial case for Oplion 3,

\Net change (1415 & T s e

\prices, millions}). 2017 20182019 2020 2021 (2022
implementation

Slage 1

implementatian

cosls EEEEA!EESEEEEEEEEEEETEEBEEBEZEEEHE&D
Stage 2

implementation

costs £1 £2 £2 £2 £2 £2 £2 £2 £2 £2 £2 £2

Litigation costs

118, Changes in litigation costs arise from changes in damages payments and legal costs. This |s
directly linked to the number of incidents that oecur and choose to ltigate, as well as the uptake of
an allernative compensation scheme.

118. Changes to existing cash flows are assumed to be redirected into compensation packages or
through reduced premiums paid oy trusts through reduced CNST payments to the NHSLA as claim
numbers reduce in favour of RRR uptake. This is because, if there are fewer successful claims,
there will be a reduction in the amount required to be brought in fo fund expected claims.

120. Legal costs associated with successful claims are assumed to be paid out at settlement. Defence
legal costs associated with unsuccessful claims are negligible and are not included in the modelling

2025 2026 2027 2028

2023172024,

results,

121. Below is the cost profile associated with changes in litigation damages payments and associgted
legal costs.

Table 2. Litigation costs under Option 34 in addition to the counterdactuaf for the financial case,

| Net change [14/15
iprices, millions) .| -

20172018 20182020 2021° ‘2022 2023/ 2024. 12025 . 2025 -

Litigated Cases

EQ £0  -E3 -E10 -£22 £42 £G6E -£83 £123 E£154 £485
ED £0  -E1 -£2 B4  ET £13  -£16

Litigation damages £Q
Litigation legal costs  £0




RRR compensation scheme costs

122, Incidents that are deemed eligible for Stage Two following the investigations recefve a
compensation package under the RRR scheme. As well as being open to the pool that would be
successful if they litigated, under the preferred aption, the package also includes the same average
offer to cases that meet the new avoidable criterion,

123. Currently the compensation packsge is modelled relative to the Ktigation award, making the
assumption that payment and services can be structured in a manner that relates to the way

payments are made following fitigation. Further details of the compensation package are provided
in Annex A,

124. In addition to the damages paymentsiservices provided in relation a successiul litigation, a
professional support nefwork is made available to families. The aim of the support network is to
contribute towards the policy objective of providing a better experience to familles, as well as
ensuring the compensation package is delivered in accordance with policy intention. Further details
of the support network can be found in Annex A.

125. The cost profile for payments associated with the compensation package and the associated
suppart network are shown in the table below,

Taltile 3: RER compensation seheme costs in addition 1o {hé sounterfactual,

LiNet cfrrmga{'!#ﬂﬁ
vprices, millons}

20172018 122019 2020 2021°, 2022 '2023 ' '2024° 20 2027 2028

Compensation

Compensation

damages £a EQ E0 £2 E6 £20 £48 £65 £BE E107 £128 E151

Support nabwork

costs EQ £2 £2 £3 E4 ES £5 EG £7 £8 Eg ED

Meeds assessments EQ £0 ED £l £1 £1 £1 £1 £1 £1 £2 £2
—_— = = e el i1 1 E]

NHS and social care costs for incidents without compensation

126. Incidents that are neither negligent nor aveidable but have some element of intrapartum harm are

also considered to be reduced in equal propertion as a result of the harm reduction introduced fram
the RRR poficy.

127, Such cases are assumed 1o be of average CP severity and have an associated Iifetime cost profile
from associated health and social care costs. Further details of this cost profile and the way in
which it is derived are provided in Annex A.

128, The cost profile under the central option for the change in spending for this group is shown below.

| Not change (141151 57 R ATE R a6 A T

prices, millions)

2017 (2018 2019 2020 2021 2022 2023 2024 . 2025 2026 2027 2028

NHS and other stafe costs
Non-ftigatian state
offer Ed £0 -E1 -£3 -£5 £8 £12 -E17 -E23 -E30 -£37 P44

Total projected costs

129. The graph and tables below summarise the fotal costs arising frem all the policy elements
discuzsed above.
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Additional state spending {14/15 prices, milllons)
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Table 4 Summary tables of Herancial rplications tor contral e,

17M8  18M9  19/20 20i21 21122 22123 23124 24125 25/76 28027 27128
[Central | £30 271 eors £265 £218 284 €201 £86 660 F228 403

Max additional Max cumulative
Cost NPV at spending spending
By 15 20
2030731 YEArs Years  Final Amount  Year | Amount  Year
| Central ED  E280 ETE0  + £30 2022 £160 2024

130. The first table above corresponds to the financial cost profile over the first 10 years of the palicy.

131, The second table calculates the NPV for costs in 2030031, after 15 years and after 20 years simply
from & cost perspective. The other columns Hlustrate the maximum downside in-year spending and
the maximum cumulative spending under the central scenario, as well as the years in which these
figures oceur,

Sensitivity analysis

Sensitivity to individual assumptions

132, The sensitivity analysis presanted above can be summarised into the following graphs below
showing the financial impact by 2030/31 and 15 years after the policy introduction. The financial
impact is measured in terms of the NPV associated with the policy costs alane.
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133

134,

Harm reduction, number of eligible incidents and uptake are the only factors that significantly
prevent a positive NPV inside 15 years (and in the long run), while shifting the payment profile
associated with the compensation package, the size of the lump sum and uptake are the largest
other factors reducing the NPV at any point in time.

These assumptions have the largest associated overall uncertainties and the actual statiztical
likelihood of combinations of sutcomes should be considered for an accurate perspective on these
uncertainties, which is achieved through using a Monte Caro sensitivity analysis described in the
next section.

Cost profile and NPV likelihoods

135,

136.

To evaluate the likelihood of outcomes given the uncertainty around the assumptions feeding into
the model, random combinations of assumptions where chosen and run as scenarios with the
outcomes measured. A Monte Carlo sensitivity analysis {1,000 runs) was performed, drawing frem
distributions of the top 6 assumptions that the modelling sutcomes are most sensitive ta.

Below a cost profile with bands of likelihood is depicted, along with probability distributions for the
likekhood of generating positive NPYs overall and within given timeframes,
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Figure B: Monte Carlo sensitivity analysis across most sigmificant assumpticns showing likeliood of
different cost range
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Figure 7: Sunmmnary of Mante Caro sensilivity analysis an NPV at 2030 after 15 years and the firal MPY
s, Arcund §6% of cases generale o long-tenmn pogitive NPY with BO% of these that do s achieving 1his
within 15 years and 34% by 2030,

Economic case

Costs under economic case
137, The above analysis focusses on the cost profiles over ime of additional state spending and saving

138.

139,

assuming the policy carries on without stopping.

For realistic comparisons with other palicies, as well as escaping the fact that costs for a cohort are
played aut over the lifetime of individuals {up to 100 year period), the economic case considers the
costs differently from the perspective of the lifetime costs of a cohort. In particular, the first tan
cohorts are considered alone to enable comparison with other depariment palicy.

As the groups under consideration in the madel are predominantly funded through NHSE budgets,
aither through insurance premiums paid by trusts for compensation or through healthcare provision
for those under the universal state offer, a discount factor of 1.5% to il costs, instead of the Green
Book guidance of 3.5%, with opportunity costs applied. The reason for this arises from the
opportunity cost in spending from heaith budgets. The value of a single QALY is not expected 1o
diminish over time, unlike monetary costs where a growth in GDP per capita of 2% reduces the
value of £1 in the future, This leads to the discount factor of 1.5% being used instead of 3.5% (the
A6



2% GDF per capita growth is removed), and a single QALY is assumed fo have & fixed value to
society of £50k.

140, In addition, deriving opportunity costs from health spending, at the marging, & £15k investment by
the depariment returns a QALY of benefits. How this value varies over time depends on a multitude
of factors, from how deparimental budgets will vary over time, to the efficiencies thatl may come
aboult, to the inflationary factors associated with the ability for departmental budgets to deliver such
marginal QALY gains. The current departmental position is for the £15k to be treated as constant
over time in fixed prices. Therefore, combined with the £60K societal gain from a QALY, a factor of
4 is applied to all costs/savings (with the costs discounted at 1.5%), in order to derive the
associated opportunity cost/savings arising from the spending/saving associated with RRR.

141. In the table below, the costs for the first 10 cohorts of the policy are shown (cohort costs are
discounted at 1.5% back to incident date). This number of cohorts is chosan for consistency with
other policies considered in the department,
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Monetised Benefits

142, The benefits derived from the policy arise from two different sources. For those no longer harmed,
any quality of life that was lacking is no longer the case so there is an expected lifetime QALY gain
for this group. For those still harmed, thoze that receive additional campensafion may have an
improvement in quality of life following the compensation.

143. The following expected QALY decreases are assumed for esch group (where P and Q are positive
numbers and P is greater than Q).

Expected
lifetime QALYs
Group lost
Healthy 0
Compensated family P
Non-compensated family Q

144, Discounfing at 1.5%, for each incident of CP that occurs, there is an associated expected
discounted [ifatime QALY decrease to the individual of 35.3 QALYs.™ It is assumed that this is the
QALY decrease experienced by the nan-compensated family (Q=35.3). Further, it is assumed that
the average incident of CP has the same QALY decrease as for a BD case in the absence of

™ Dariued from dats published in: “Tne incidence and impicalions of ceroaral palsy fellowing patentially svsidable abstelris samplcations: a
prefiminany burden of disease study”, Leigh e &, 2014
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further evidence, Averaging over the more severe levels of CP (severty 3-5 on the GMFCS scale),
the OALY decrease is even greater at 50.3.

145, Monetiging the QALYs lost at £15k per QALY (what the department can buy QALYs for), shows
that for the average non-compensaled case, the department would at the margin ba able fo gain
this many QALY's from spending less than £520k. This is much smaller than the average setllement
which, when discounted, comes to around £10m (discounting at 1.5% in line with heslth budgets).

146. At best a compensation package allows families to no longer lose any QALYs (P=0). Even in this
case though, the size of the compensation package is much larger than what could be delivered
threugh the oppertunity funding presented for each case saved.

147. This highlights that the predominant driver of net benefits arising fram the policy are derived from
savings to compensation and universal state provision, rather than throwgh QALYs gained by
families through expanding the pool ta a greater number for compensation, due to the opportunity
cosl in any funds saved.

QALY gained from prevention of incidents

148, As there is uncertainty around the level of QALYSs gsined from the provision of compensation o
families and the much smaller magnitude of benefit compared to the opportunity saving arising, the
only source of QALY gain included in the benefits here are the QALYs gained from the harm
reduction achieved in the cenfral scenario.

148. As an spproximation, the level of harm reduction for a given cohort s applied to the whole cohort
and the average QALY's |ost per case are attributed. This is an overestimate because some of this
group receive compensation through Iitigation and therefore only gain "P" QALYs. However, given
the additional benefits of QALYs gained through increased compensations and the margin of error
that is considerad acceptable for this aspect of the economic caze, this overestimate may be
considered acceptable.

150. The profile for the maonetised QALY change over time is shown below. Each QALY is valued at
£60,000 and discounted at 1.5% to gain the total NPV from the 10 cohorts.

Table 6: Summary of discounted benefits for Option 34,

Discounted eategony i - 17718 18/19 1820 20fH L A e T e GHE Y TS T4 T 2BSIT TR I.'I"nl;n..’.

Reduction in ALY fost
through prevention £0 £36 £51 £75 £98 £171 EF119 £117 £115 £113 £111  £945

Summary of economic case

151. The full economic case for Oplion 34 is summarized below and has a final NPV of £1 2.8bn

Fable 7: Summary of economic case for Option 34 with final NPV in bold.,
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Impact of option 3B

Assumptions

152. For Option 3B, an allemative administrative threshold for Stage Two is based upon an eligibility
criterion for incidents that could have been avoided under 'Reasonable Care' as opposed to that
expected from an ‘Experienced Specialist’. This results in a reduction in the number of cases that
are projected lo be eligible for Stage Two. The expected number efigible would be similar to the
number expected lo be successfully litigated cases but with an increase of 10% {around 10 cases)
to account for the additional eligibility from an administrative scheme.

Costs of Option 3B

153. In the Figure below, the cost profile generated for Option 3B is depicted, showing a greater
reduction in cosis over time. This is due to the fewer number of additional cases eligible for the
RRR compensation scheme while significant harm reduction may still be expectad.

134. A positive cost NPV is generated within 10 years if 20% harm reduction is delivered, with break-
even harm reduction under this criterion eecurring for 9% harm reduction,

155. Compared to Option 3A, however, there is less harm reduction and & reduced translation of savings
generated through savings to people who have been harmed through potentially avoidable
incidents. This is captured in the economic case below.
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Fable B: Financral cost prafile unitil 2027/28 tor Option 3B.
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Talile 2. Metrics for the finaneial caso ansociatad with Oplion 18,
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By
2030031 15years  20years Final | Amount Year| Amount Year
| Central | £100 E450 £1400 =+ £30 2019 E130 2023

156. Performing the same sensitivity analysis combined with a Monte Carlo approach, over 1,000
scenarios constructed from drawing the assumption distributions, the figure below shows the range
of potential costs that may occur in a particular year. Across all scenarios, 52% returned a positive
NPV in the long run.
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Economic case

157. A summary of the economic case for Option 3B is shown in the table below. The same
methodology was used as for Option 3A in order to determine costs and benefits. A final NPV for
this cption is shown in bold,

Table 10: Summary of econmnic case tor Option 3B with final NPV in biold.
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Impact of piloted option

Assumptions

158, In order to test the operatianal delivery of the scheme, such as the processes involved in daploying
investigations and learning, a smaller sample of incidents could be offered access to a pilot
scheme. This would likely be arganised on a regional basis. Any cases not included in the pilot
would be able to proceed through Iitigation to receive compensation through existing arrangements.

158. It is assumed that 10% of maternity units eould be included in such a pilat, which would reduce the
expected case load of the pilot RRR scheme proportionately.

160. In deriving the implementation costs, it is assumed that some costs do not scale at all and would
still need to be provided in full, while for others they would be proportionate but with an additional
amount due to the inverse effect of economies of scale, For the 10% number of incidents a factor of
{1+1/3} is applied giving 2 scaling of 13% of the costs for investigations and learning.*”

Summary of financial case

161. The financial cost profile associated with a piloted version of the scheme is depicted below with the
assoclated central year on year spending profile and eost NPVs.

Additional state spending {14/15 prices, millions)
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162. Sensitivity analysis around the assumptions for Option 4, produces a similar range of cost profiles
aver time compared to Option 34, with the order of spending reduced by a factor of around 10,
given the pilot only applies to 10% of incidents.
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Summary of economic case

163, A summary of the economic case for Option 4 is shown In the table belew, The sama methadotogy

was used as for Option 3A in order to determine costs and benefits. A final NPV for this option is
shown in bold.
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Non-monetised Benefits

An improved experience for families outside of litigation

164,

165.

166,

There are many factors that influence a family's decision to pursue litigation following suspected
birth injury. While securing compensation is a primary aim, families are also likely to be molivated
by the wish to understand in full the events which led to the injury, and to feel confidant that lessons
have been learned. It is estimated that 25- 35% of families initiate a claim to fully understand what
occurred during birth and whether this could have been avoided,™ Families, mothers in particular,
will often blame themselves. =

Long term care provision is 2 great concemn for families, as many children with brain injuries lve
lang lives and will cutlive their parents. The use of periodic payments commits to a long-term
provision of services and provides further reassurance to families that care needs can be met.

An alternative compensation scheme that includes & robust independent investigation will support
families in leaming what has happened, reducing the anxiety associated with seltblame and
uncerainty, while compensation in the farm of periodic payments with ongoing needs assessment
will mitigate strain on families looking for security that long term care needs will be met. The pursuit
of litigation may achieve these outcomes for families with 2 successful claim: however the litigation

"t Wiy do parends liligale and whal does i da far ihe famiy”. Rosentiloom, L, B 2014
% “Leaming frew mistakes, enhancing qualiy and safaty of care, and reduicing the cost of (itigasian.” Gardosi, .1, Parinatal inssiuls. 2015,
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Process s a stressful tme for families, with & great deal of uncerainty, which would be minimised
under Rapid Resolution and Redress.

An improved experience for families through early interaction

167. Stage Two of RRR policy includes an improved and timely network of support provided to families,
including a case manager, persocnalised needs assessment throughout the injured parly's life,
counselling to families and legal advice.

168, The support network provided under stage two of RRR will meet the needs of tamilies, provide
security that care needs will be met and improve the mental health and wellbeing of family
members supporting an injured child.

An improved experience for a wider group of families

169. At present, only individuals with an injury as a result of negligent care are compensated, via
successful litigation. Those who pursued a claim but were unsuccessful would likely experience
additional stress and anxiety having gone through the experience of litigation, as would those
invalved in the case, including the solicitor, physicians and even those involved in determining
eligibility.

170. A scheme providing compensation to families, wha experienced avoidable harm, as proposed
under RRR, would lessen the stress associated with uncertainty from families. This would provide
the nan-monetised benefits described above to a wider group of indwviduals.

Increased capacity in the system

171. One of the overall intentions of this policy is to reduce the occurrence of futura incidents of cerebral
palsy and brain damage. Investigations, data analysis, dissemination and learning under stage one
of the policy are designed to support this objective.

172. Harm reduction, and a decrease in future incidents has been accounted for under monetised
benefits, however, a reduction in incidents will also free up capacity within a strained care system,
allowing others to benefit from this increased capacity.

Risks

Inability to achieve harm reduction

173. A key driver in the ability to fund sdditional cases for compansation at a level greater than the
current siate offer for non-litigated cases is the harm reduction defivered from the policy,

174. There is a rigk that the system does not have capacity to respond to opportunities for learning
provided by a new scheme. Provision of additional funding for learning, included in Stage One, will
allow maternity units to respond to identified opportunities. However, it may not provide full capacity
te respond, potentially impacting the scheme’s ability to achieve harm reduction. This may be
compounded if RRR is insufficient to achieve full openness and transparency (for example if
knowledge that the Stage One investigation will be linked to a decision concerning aligibility for
compensation in Stage Two might result in less openness during the course of the investigation).
This may be mitigated by aligning RRR strongly with other policy developments designed to
promote openness, such as the Duty of Candour and associated alignment with professional and
requlatory procedures,



Compensation in practice

175. There may be risks in translating the timing of payments 25 reflacted in the model into practice — far
example practicalities of providing payment when it is needed to secure essential support such as
accommodation,

176, Striking the balance between under-provision (leading to litigation) and over-provision {paying as
much as is currently provided through Ilitigation) iz required, A particular challenge here may arise
from earlier admission of breach of duty and potentially causation arising from the early
investigations necessarily leading to provision of services.

177. There are risks around ensuring families receive the right level of care; an important aspect of
compensation under the scheme is that it complements existing other potential state provision,
including systems of state-funded children and young people’s conlinuing care and social care, and
NHS Continuing Healthcare (for ages 18 and over). To mitigate this, our working scheme design
includes regular review of care needs which would take into account all elements of state provision.
Cther issues include portability (inchiding a move overseas); how the package would be delivered
by local commissioners and providers (including remuneration mechanism); and how a package
would take into account existing local provision and level of need (e.g. geographical variation in
cost of accommedation) in agreeing a 'best practice’ level of compensation.

Risk of low uptake for compensation package in favour of litigation

178. There are several other potential factors that could reduce uptake of the compensation package, for
example:
* A lack of trust in the NHS following such 2 severe event may lead to the reiection of the
scheme;

= The regular assessment of need may be perceived to provide less securty than the court
award; and

* A family may decide to pursue a higher damages award through the Court — particularly in a
case where negligence is easy to establish.

179. Addressing the above fssues through comprehensive apology, early support, & case manager to
coordinale services and guarantees of future provision will help to potentially mitigate this risk.

Equity considerations

180. The principle of providing ‘best practice’ state support to eligible ndividuals, in comparison to the
level and timeliness of state support to non-eligible Individuals, potentially creates a two-tiered
system. This is mitigated by the policy rationale which describes the intention to develop this
scheme as a pilot / “test bed' for a new approach, which could in time be exianded to other cohorts,

Increase in claim numbers

181. There iz an inherent risk associated with investigations that individuals may be more aware of harm
and the overall propensity to claim may increase, potentially increasing the number of successful
claims, We have accounted for an estimate of this, which s reflected in aur modeling.

Direct costs and benefits to business calculations (following BIT
methodology)

182. There are no direcl costs or benefits to business. Consequently, there are no direct outcomes that
ara forced upon any legal firms.



Equalities and the Public Sector Equalities Duty

183.

184,

185.

1886,

The Public Sector Equalities Duty (PSED), 2s found in Section 148 of the Equalities Act 2010,
siales ihat a public authority must have due regard to the need to:

* Eliminate unlawful discrimination, harassment and v iclimisation and ot her conduct
prohibited by the Act;

= Advance equality of opportunity between paople who share a protected characteristic
and those who do not: and

» Foster good relations between people who share a protected characteristic and those
who do not,

The Family Test™ aims to ensure that potential impacts on family relationships and functioning are
made explicit and recognised in the process of developing new policy. As set oul in the Test, this
may be viewed as complementary to the PSED.

In preparing for this consultation, DH conducted initial engagement with stakeholders and
clinicians; and commissioned external research to engage further with families with experience of
birth injury and the general public. This has informed consideration of the emerging policy design
against the requirements set out in PSED and the Family Test, as set out below.,

It is important to nofe that this is a voluntary scheme, and that litigation will remain open as an
option to families at all imes (including those not eligible for this scheme).

Eliminating unlawful discrimination

187.

188,

189,

180,

Eligibility for this proposed scheme will not discriminate on the basts of protected characteristics of
age, disability (aside from the clinical markers described above for eligibility into the scheme),
gender reassignment, pregnancy and maternity, race, sexual orientation, sex or rehgion or belisf,
This scheme proposes an alternative compensation route for individuals where thair disability has
arisen from birth injury which could be been aveided (further details provided under the disability
headline below).

Those participating in the scheme will reflect clinical aligibility and meet the definition for avoidabie
harm — as such compensated individuals will be disabled, with a diagnosis of avoidable
neurological birth injury (CP/BD) and predominantly children (at least at the point at which eligibility
5 eslablished, although support will continue to be provided across the life-course).

It is likely that this scheme may have a high proportion of ndividuals from minority groups and
lower socioeconomic status, as these are identified risk factors for cerebral palsy (though not
necessarily risk factors for cerebral palsy as a result of intrapartum harm),

Through further engagement with stakeholders, externally commissioned research and the
consultation we will work to identify and eliminate inadvertent consequences of the scheme
eligibility (both Stage One and Stage Two eligibility threshold).

Advancing equality of opportunity

191.

192,

The scheme will offer an alternative source of compensation for families who would otherwise have
to endure & prolonged and expensive tort process. This opens up the possibility of compensation to
families that may not have been able to afford initial legal advice, or to afford the financial and ather
risks of pursuing the tort route.

Under the proposed scheme, eligible families may receive early support and, when avoidability can
be established, an early up-front payment, and periodical payments, earlier on average than they
would have done through the tort route. This increased speed of compensation may enable families
to provide greater levels of support to the disabled child at an earlier stage.

" Thea Family Test: Guidsnce for Sovemenent Depamments, Departmant Tor Wank and Femsicns, Oolaber 274

56



183. The scheme may offer families less compensation than they would receive under the tort
route. It may be argued that what is allocated through the tort route is the amount required
to bring the injured child as close as possible to the life they would have had had they not
been disabled.

Fostering good relations

184. The proposed scheme aims to improve relations oy reducing the need for families to pursue an
often adversarial litigation process. In doing this, it aims fo creale a more positive, collaborative
approach between the injured party and the relevant heslth professionals, fostering good relations
with the NHS.

185. The Public Sector Equalities Duly is unclear as to whethar it requires fostering good relations
between people with protected characteristics. If it does, it may be pointed out that the scheme is
only intended to cover a certain group of disabled people — those with severe avoidahle birth
injuries. While this s true for the current iteration of the scheme, If the scheme proves successful
consideration may be given as to whather it can be exiended to cover ather types of avoidable
njury.

Specific impact tests

Equalities

186. The Department of Health conducted initial engagement with stakeholders and clinicians; and
commissicned external research {o engage further with families with experience of birth injury and
the general public.

197, Eligitility for this proposed scheme will not discriminate on the basis of protected characteristics of
age, disabilty, gender reassignment, pregnancy and maternity, race. sexual orientation, sex or
religion or belief. This schems proposes an altemative compensation route for individuals where
their disability has arisen from aveidable birth Injury; this is considered to be a legitimate aim,
further details provided under the disability headlina below.

198, Those receiving the alternative compensation will reflect clinical efigibility and meet the definition for
avoidable harm - as such compensated individuals will be disabled, with a diagnoesis of avoidable
neurological birth injury (CP/BD) and predominantly ehildren,

185. During antenatal care, expectant mothers are assessed based on risk factors. A woman with
‘complex social factors’ may be more likely to receive a high risk label. We will be considering any
differential impacts upen individuals with high risk assessment when consufting on the detail of
implemanting this scheme, and the responses will inform the final palicy design.

200. It is [ikely that this scheme may have a high proportion of individuals from minority groups and
lower socioeconomic status, as these are identified risk factors for CP (though not specifically risk
factors for CP as a result of intrapartum harm).

201. Through further engagement with stakeholders, externally commissioned research and the
consultation we will work to identify and eliminate inadvertent consequences of the scheme
eligibility (bath Stage One and Stage Two eligibility threshold),

202. The impact of this scheme on specific characteristics fs listed below,
Disability
203. Rapid Resoiution and Redress aims to provide non-adversarial compensation to severaly

neurologically injured babies (where the harm was avoidable), and to improve the experience of
families when harm has occurred.

204. This policy restricts eligibility to individuals with neurological injury (CP/BD) as a result of avoidable
oirth injury, and therefore the majority of those with CP/SD would niat be gligible (most cases of
CR/ED have no element of intrapartum causation).
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205. The option to pursue fitigation remains open to those individuals who don’l meet the criteria of this
scheme (e.g. babies born before 37 weeks, brain injury attributed to antenatal or postpartum
causes), and the injury is considered a result of negligent care.

206. For those where the injury is not a result of negligent care and are ineligible for this scheme,
existing care under the provision of existing care arrangements would remain available.

207, We recognise thal many other children with similar impairment related to causes ineligible for the
scheme, and those with other disabiliies no! covered by this scheme, would not receive
compensation. OH proposes that Rapid Resolution and Redress begins with a very nammow paol of
eligible incidents until the scheme is well established. and then to consider future options fo
potentially expand this further to expand wider.

208. Through further engagement with stakeholders, externally commissioned research and the
consultation we will work to identify and eliminate inadvertent consequences of the scheme
eligibility (both Stage One and Stage Two eligibility threshald).

Age

208. Rellout of this scheme would begin with a cohart of infants: uptake will be restricted to Individuals
borm after the scheme start date.

210, Literature indicates that there may be nevrobiological differences between male and female brain
develapment and response to trauma; male sex is considered a risk factor for GP.2ZWhile sex is
not considered on the eligibility criteria, it is possible that there may be a higher proportion of male
infants eligible for this scheme.

Race

211. Black infants have been found 1o have a higher rate of CP than white infants, which is attributed to
their higher risk of low birth weaight. This association may be confounded by association betwean
cerebral palsy and socioeconomic status (@nd an underlying relationship between antenatal care
and level of maternal education). There may therefore be a higher proportion of black individuals in
the counterfactual, and those who would be aligible for this scheme; our policy recommends
manitoring of eligibility and uptake by race,*®

Religion or Belief

212, Under this policy, individuals and families who are adverse to liigation due to religion er personal
beliafs would now have an alternative route to zccess compensation. Some evidence from America
indicates that those with a weaker relationship with religion are mare likely to pursue litigation
following medical erar,*

213. Eligibility for the scheme is uniikely to be biased towards a particular religion/belief but may lead to
higher uptake of the scheme by those who previously would nat have pursued [itigation, influenced
by their religion or belief system.

Gender Reassignment, Sexual Orientation and Marriage and Civil Partnership

214.The proposed alternative compensation scheme will not impact differentially on these
groups and all would benefit equally from inclusian in the scheme.

Pregnancy and maternity

* Jahnston, M. V. and Hagberg, H, (2007). Sex and the palfiagenesis of cerebral patsy. Dovesapmental Modicne & Chid Newsiagy, 48: 74—
T8, dof; 10L1097rE001 2162207000499 %

*% Chourti, A, ot al. “Sex dferences In cerebral paley Incidenca aad fusilional stillty: a total population shudy” Acts Paediatica 1027 (2013):
712717,
E'-".I‘u Yuonne W ot al. "Rassl, ethnic, ard sacitecingmes dispanes in tha prevalence of corabeal palay = Fedialies 1273 2011} 6674-
881,
* Teimtsious, Z., et al, “Whal is the praflie of pabients shirking af ltigation? Rusults from the hospilaized and autpationts’ prafs and
fupettationg study.” Hippokava 16,2 (20141 139,
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215. This policy is targeted at a subset of women who experience adverse oufcomes during pregnancy
and maternal cara,

Socio-economic status

216. There is a strong association between socloeconomic stalus and CP, even after adjusting for low
birth weight and gestational age. As there may be a higher proportion of individuals from low socio-
economic status in the counterfactual, it is anticipated that there is likely to be a higher proportion
eligible for this scheme.®®

217. International evidence indicates that individuals from low socio-economic status are less likely to
litigate, however these studies are not specific to matemal care, brain injury or based on UK
populations. If these trends do exist within the UK, this scheme would in principle be addressing
this disparity by socio-economic status, as access o the scheme would not reqguire the family to
actively pursue litigation,

Family

218. The proposed scheme is intended to improve the experience of families following severe avoidable
birth injury. Under the current scheme design, families would have the option to enfer info a
voluntary compensation scheme as an alternative to the court route.

213, Eligible families may receive early support and, when avoidability can be established, an early up-
front payment, and periodical payments, earlier on average than they would have done through the
lort route. This increased speed of compensation may enable families to provide greater levels of
support to the disabled child at an earller stage.

220. We are consulting on options sround the threshold for compensation. We expect that at least as
many families would be compensated via the RRR scheme as would be compensated via the
courts, and depending on the threshold chosen, potentially more would be compensated and
therafore receive support with caring for the injured child.

221. The scheme may offer families less compensation than they would receive under the tort route. The
compensation awarded under the scheme is intended to provide for reasonable levels of care and
suppart for families. We will be reviewing further evidence received as part of the consultation
process in order to finalise this and other operational aspects of the scheme, and consider fully the
impact en families.

One in, three out

222, The impacts presented in this impact assessment do not fall under the one in, three out rule as the
compensation iz offered as an allernative to litigation and does not involve new burdens on
business or civil society.

Micro enterprise exemption from regulation

£23. Rapid Resolution and Redress does not involve new regulation on business or civil society,

Small Firms Impact Test

224, Rapid Resolution and Redress will provide a voluntary alternative to litigation for eligible
families, and would not mandate any required action for private businesses such as legal
firms,

Competition

225. Rapid Resolution and Redress itself has ne direct impact on the operation of competition.

o Sunrum, B, et gl “Cerebral palsy and socissconamic slakis: refrospective cohor Slidy” Archives of Diseasa in Chlthood 90,4 [2005):
1518,

** “pap-taudt rompentatian schemes: 3 rapic realist review to dovelon & conlext, mechanism cuteemes framework”, Dicksen & al, 2016, EFRI-
cnire.
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Environmental and sustainability impacts
228. This scheme has no impact upon the enviranment or sustainability,

Human rights

227, As Rapid Resolution and Redress is an alternative compensation scheme and does not
restrict access to the tort route, the proposals are believed o be compliant with the UK's
obligations under the European Canvention on Human Rights.

Juslice system impacts
228. This scheme is likely to impact eivil litigation, as its purpose is to provide an attractive alternative ta

families who would be eligible to pursue litigation,
229. Dependent on uptake of the scheme, there may be fewer cases that proceed to civil litigation.

Rural proofing

230, RRR will benefit everyone regardless of where they are within the country. Investigations, eligibility
and case managers in this scheme are proposed 1o aperate in regional teams, which seek to meet
the needs of individuals in all communities,

231, There Is a risk that support and services are not availzble in the immediate area. Case managers
would need to take info account the services provided in the area and adjust the compensation
accordingly (e.g. families in London may see a higher level of compensation for accommodsation
due to the cost of housing in London, however families in rural areas may see higher provision
under transpartation recognising that services may not be available in the immediate community).,



Annex A: Analytical details

Investigations and learnings costings

Reporting tool and root cause analysis of incidents

232. The cost modelling allows provision for 2 national maternily data analysis, reflecting the 'Safe
Delivery Care' initiative in Sweden. Analysis of data from matemity units in England could identify
apprapriate cpporiunities for leaming and interventions which sre fed-back to Trusts to implement
at a local level, bullding on existing platforms sush as the National Reporting and Learning System
(NRLS) database.

233. There are two cost elements included for the reporting toal: the set-up and development of the tool
estimated at around £225,000, estimating the consultancy fee for the design and development of
the software, along with a yearly running cost associated with the maintenance of the tool costed
on the basis of 1-2 civil servants at £78,000.

234. There is potential that the scheme could be tied into already existing platforms for reporting
incidents, such as the Royal College of Obstetricians and Gynaecologists (RCOG) Each Baby
Counts (EBC) campaign for severe brain injury or the National Reporting and Learning System
mentioned above, However, the approach outlined sbove allows for the instance that incorparation
into existing fools may not be possible and a separate reporting tool would need to be
commissioned and maintained.

235. For the analysis of incidents that take place, provision is made for a team of two analysts. The role
would include having oversight of the data collection, the consideration of locad and national
patiarms and the preparation of material that could be used for fraining purposes. The additional
costs for the analysts are estimated to be £178,000 per year,

Investigations

236. Early investigations play a crucial role in meeting policy objectives, providing the first step to
gathering information in an independent manner around what may have gone wrong, as well as
allowing early support for families.

237. A bottom-up approach to calculating the costs of investigations has been taken, Discussions with
MNHS England indicate that an appropriate team for external Investigations would include three
clinical staff members, which are taken to be a necnatologist, obstetrician and midwife. Additionally
it is assumed there would be a consultant and registrar among the obstetrician and neonatologist.

238, Using the average length of investigation from Stanford PEARL scheme™, it is assumed that the
investigations take seven days.

239. Bringing together the seven day length of investigation combined with the daily unit costs for a
consultant, registrar and midwife™, a cost per investigation of £14,200 is derived.

240. For the administration of the investigations, it is proposed that three investigation teams are
allocated to each of the four NHS Areas, with administration at the MHS Area level. An associated
administration cost of £700,000 is derived based on two administrative staff in each of the four NHS
regions to orchestrate and deploy the investigation teams.

Dissemination of learning from Investigations

241, Dissemination of knowledge within a maternity unit, within 2 Trust and across the NHS is
fundamental for achieving harm reduction, Costs associated with dissemination incorporate
dissemination and implementation of learning within a matemity unit.

242. An additional 45 minutes of time to disseminate the findings to on average 8 members of the trust
specifically is Included in costings (estimated at £540 per trust for the backfill). However, the
findings would be expected to feature in the wider leaming and development already in place for
the involved individuals in the trust.

e Filtp v, lanfordehifdne ns, argfeanient-publicipd Mpean pdf
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243. For the wider distribution of the findings from a particular investigation to trusts around the country,
two ful-ime administrative roles have been included in costs at a total of £228.000 per year.

Wider provision for learning

244. The costing for implementation of learning is infarmed by the costs of running PROMPT2™ annually
in each maternity unit in England, We propose that maternity unitz implement leaming appropriate
to their needs, informed by data analysis described above and lessons from the RCOG/Health
Education England working group reviewing multi-disciplinary training and any specific incidents
that may occur in individual trusts. This has been costed on the basis of an additional day of staff
time for all members of staff in each maternity unit around the country @ach year and is estimated
to be an additional £13.4m across the country in arder to directly provide staff to backfill,

Incident numbers and types

Overview
245. There are three types of incident that need to be modelled. These are the:

A. Number that present clinical symptoms at birth that need to be invastigated. These are
termed Stage One incidents;

B. Number of incidents surviving to early childhood where any lasting harm may have oceurred
as a result of the delivery process; and

C. Number of incidents that would be eligible for compensation under a new compensation
scheme.

245, The figure below summarizes the type of incident that may occur,
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248,
249,

injury through their Each Baby Counts campaign. The criteria used, which are recorded in the
national Badgeriet database oo, are the following:

Any baby, born at term (37 completed weeks or more) following labour, who in the first seven days
of life presants with:

= With Hypoxic-lschemic Encephalopathy grade 3 (an indicator of as phyxia related neonatal
neurological abnormality) ™

OR
» With decreased central tone AND is comatose AND has seizures (of any kind)™
OR
= Any baby which receives active therapeutic cooling treatment
We propose 1o use these criteria as the threshold to trigger an investigation under RRR.
This set of criteria is proposed to be used to trigger investigations under Stage One of the scheme.

The RCOG EBC 2015 report collated a total of 921 incidents: 120 stillbirths, 147 eary neonatal
deaths and 654 incidents of severe brain injury (SBI) with survival beyond 7 days. ONS 2012
population projections show that 85.4% of UK births were in England, which leads to an estimate of
558 cases of SBI in England for 2015, It is assumed that investigations take place 7 days after the
birth and therefore the number of investigations required each year is 559 after scaling with ONS
birth projections each year.

Survival of Stage One incidents into early childhood with lasting brain injury

230,

251.

252,

Incidents of brain injury can have several cutcomes, as illustrated In Figure 10. The child may not
survive until early childhood (18 months) or may survive without any abnormal neurclogical
function. However, for RRR, it is the cases that survive with lasting neurological damage that the
policy aims to reduce and which may be eligible for the scheme.

Several studies have considered the outcomes of infants into early childhood after a moderate to
severe brain injury identified at birth. Edwards et 2. performed a meta-analysis collating the
likefihood of particular outcomes at 18 months. The three frials that were considered wera TOBY,
NICHD and CoolCap. The primary purpose of the underying trials was in comparing outcomes for
tabies that underwent cooling and those who did not — cooling is considered a potentially effective
treatment at binth for improved childhood outcomes,

Below we show the proportion of outcomes for both cooled and non-cooled groups in the source
research,

Table 12: The proportion of the cooled and non-cooled groups that have Bapesific oulcome after 18

months,

Group Outcomes at 18 months TOBY NICHD CoolCap All

Cooled group  Sunvival 74% 763 B2% 1%
Survival and sbaormal newrclogical Tunction 30% 45% 375 6%
Survival and COF 208 15% 20% 19%
Survival and major newodeveicomental disshaity 203 21% 20% 20%

Mon-cooled

Eroup Surwival T2% 61% S8k B5%
Survival and asbnormal neuwrclogical function a4% 41% 41% 42%
Survival apd O 0% 18% 25% 25%

* Hypaxic Ischemic Entephalopalhy (HIE} i 8 eandiion assoctaled wilh & reduction in cxygan supaly 1o the baty bom a varsly of causes
EWIM birthéng process. The clinical syndrome of HIE is graded according |o its severby wilh jrage Bl being fhe mos) sevare.

Decreased cenlral bone i whan the coniral musdes sppaar lo b less firm than usual and (he Ly i Soppy. Royal College of Obstemcians
and Gynaecciogists. Each Baby Counls: key messages from 2015, London: RCOG, 2016, Avallabis a2
LﬂﬁIM.W.W.WMMMMMWMM}HMHWMEﬂmﬂ

“Meurtlngical cutcames &l 18 months of age afer moderale hypothenmia tor perinatal hypass lechasmic encephalopathy; syrilhesis and
mida-analysis of s data”, Edvards ot al., B0 2010
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Survival and major neuradevelopmental disabiliy 26% 25% 26% 26535

253, The results are summarised below for each trial assuming the underlying number of incidents is
equal to the tatal number of severe brain injury and early neonatal death identified in the RCOG's
2013 results. This reported number is 684 for England and it is assumed that 96% are cooled which
leads to the following projected outcomes at 18 months.

Tabile 15 Swmmary of ateanies a0 18 monihe Tor (e B85S ime BROE= G B Beegan amijuery peigeecied Trsi Bhe
ERC 2015 dala
Outcomes at 18 months TOBY NICHD CoolCap All
Survival 503 519 423 483
Survival and abnormal neurological function 210 307 255 249
Survival and CP 141 101 137 129
Survival and major neurodevelopmental disability 136 142 137 138

2354, The results lead us to a central estimate of 249 incidents in 2015 that will survive to 18 monthe and
then underge expected mortality rates for CP/BD cases. In Figure 10, this number is ascribed to B
as a central estimate with 210-307 as the range around the central estimate,

£35. Further evidence is available an the expected outcomes following moderate to severs injury at birth
in term babies.™ The authors performed a study looking at expected outcomes following cooling
where all infants also received morphine treatment. The table below shows a summary of the
proportions of specific outcomes for cooled and non-cooled groups and the resulting projected
outcomes at 18 months assuming a baseline eguivalent to the numbers of avoidable live birth
injuries from Each Baby Counts,

Tible 14. Surmnary of oulcomes far cooled and non-coaled groups and EBC projections using analysis
fraun Simbrunes el sl

Probability of outcome

Outcomes at 18 months Cooled group Non-cooled group  EBC
projected
outcome

Survival 62% 43% 421

Survival with severe 13% 26% 04

disability

Survival with CP {upper 9% 24% 69

bound)

256. This analysis shows far lower estimates for incidents of severe disability and CP than those from
the meta-analysis performed by Edwards et al. despite having the same inclusion criteria, cooling
treatment (as TOBY and NICHD), follow-up peried and definition of severs disability. One potential
explanation s inclusion of morphine as part of the treatment which could be reducing adverse
oulcomes in both the treaiment and control groups by reducing stress in response to the
nypothermia. This additional evidence may also suggest that the projected numbers from the meta-
analysis may be conservative,

Eligibility for Stage Two into early childhood

257. Eligibility for compensation under Stage Two is set by a policy decision, informed by the volume of
incidents a given eligibility threshold could result in,

238, An initial eligibility decision will be made following the Stage One investigation and the leval,
Justification and need for compensation will be considered over time. For example, initial harm may

™ “Systemic Hypalhermia After Neonalal Encaphalopathy: Outeames of nec.nEUROnewerk RET, Simbrunar el al (2010 Pediatcs,
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be judged as having been avoidable but if the type of harm that occurs inte eary childhood is
different and would be considered not avoidable/negligent given the facts of the case, then the
compensation and eligibility at this stage may differ.

Current number of successful claims and increased uptake

£59. The number of incidents that are considered negligent under the cumrent legal system is derived
through consideration of successful claims in NHSLA data. The mathodology for this calculation is
described in further detail below. Using this evidence. the tolal number of full-term negligent cases
is projected to be 102 for 2015,

2B0. There are some cases that may be negligent but are not currently brought forward to litigation. This
could be for several reasons but is expected 1o be predominantly due to a lack of awareness ar an
altitude of not wishing to litigate. As a result of the RRR policy introduction, there is an assumptian
of an additional 10% of cases that would come forward. This would mean a total of 112 passible
negligent cases in 2015.

‘Expertenced Specialist’ test eligible numbers

261. In modelling the number of avoidable incidents under the Swedish test for eligibility, Incidents that
could have been avoided if it had been under the care of an 'Experienced Specialist, evidence has
been gathered from twe primary sources. Firstly, the RCOG EBC total discussed above provides
an upper bound on what could ever be eligible. However, this is likely to include many cases that
would not sufficiently meet the criteria for avoidable harm described above. This is because:

* It may be that a ¢ ase would not be considered avoidable once further factors are taken into
consideration; and

= The type of harm that later becomes manifest may not have bean linked to the action at birth
that meant that the incident was classed as avoidable,

262. To derive a more accurate picture of the number of cases that would be eligible, a number of
unsuccessiul cases on NHSLA's records were considered across 11 different law firms. They gave
responses around whether a given case would have been eligible for compensation under an
avoidable eligibility criterion, It should be noted that the law firms applying the “avoidable” criterion
would have been unfamiliar with how ta do 56 as there are no English legal precedents for them to
call upon. The possible answers were "Yes”, “Possibly” and *No”. The proportion that were “Yes" or
“Possibly” were used to attribute an additional proportion of successful claims under the new
criterion, Alang with the assumption of the 10% increase in notified incidents from cases that were
previously not notified as a results of increased awareness, this led to 162 as a central scenario
for the number of cases expected into childhood.

283. To gain a lower estimate for the number of eligible cases, only the responses that came back as
“Yes" were considered. This leads to 134 avoidable cases as a lower bound.

‘Reazonable Care' fes!

264, Under & 'Reasonable Care' test compensation efigibility, an assumption of an additional 10% of
cases is assumed on fop of the increase of 10% due to |itigation. Against the projected 102
successful Etigation cases for 2015, this leads o an additional 10 from fiexibility i the eligibility
criteria and a further 10 from awareness among those who would have had a successfully litigated
¢ase had they chosen fo pursue that route but were previously unaware. This leads to a central
estimate of 122 cases in 2015 under a scheme with a ‘Reasonable Care’ test threshold,

Summary charts of incident types and eligibility

265. The chart below depicts how current incidents are broken down into ones that are currently notified
o NHSLA and become successfully litigated cases, those that are notified but are unsuccessful
and those of which NHSLA are not made aware,
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Figure 11. The above fiow chan illustrates how an incident of CR/BD can ba classificd and the specific
subsel af cases thal arg under considoration for RRR The moans by which the central estimates of the
numbar of cases s alsa highlighed,

266. Below a summary chart of the different types of incidence of CP/ED is shown along with the
relationship this bears to eligibility for Stage Two of RRA. Alongside this there is a chart showing
the effect of cooling on the estimated number of cases of CP caused by asphyxiation, We would
expect o see 23 fewer cases of CP thanks to cooling.
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Figure 12, A summary ol incident types relevant to RRR alang with how ather evidence around Corebral
1*,1|1.}' prevalence fits in with the incidents undor consideraliomn i the policy. This shows that the majority
of cerebidl palsy cases are not lnked 1o cooling. Therefore, 98% cooling comparad tn 0% cooling will
resuil i 23 fewer cases of corcbral palsy which is a 1.7% fall in folal CP lovels

Harm reduction

Summary
267, The evidence base for harm reduction deliverable by RRR has been informed by a number of

268,

269,

sources, including published literatura, practicing clinicians, stakeholders and communication with
Swedish contacts associated with the *Safe Delivery Care Project’.

It is very challenging to identify with certainty the level of harm reduction that England would see by
introducing a non-adversarial compensation scheme. However, while this may not be quantifiable
with certainty, from the evidence it is reasonable to expect some level of harm reduction through
having a more open and learning-based approach to dealing with incidents,

The lower bound of harm reduction is assumed to be zero, which demonstrates the impact of the
scheme in the worst case scenario for harm reduction. The upper limit is modelled at 50%, which is
a reflaction of how the harm reduction observed in Sweden could be applied 1o an English context
Latest evidence from Swedish data (2015 Inclusive) potentially indicates that even more extreme
leveis of harm reduction may be achievable (up to 50%). In sensitivity analysis, a triangular
distribution has been used to account for the fact that some harm reduction is expected with greater
likelihood than either of the extremes, with a central estimate of 25% and low and highs of 0% and
50% respectively.

Drivers for harm reduction

270.
271.

RRR operates in a two stage process but both are considered to influence harm reduction.

Stage one contributes fo harm reduction through investigations, a reporting tool and data analysis,
dissemination and leaming.

Investigations
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272. Independent, standardised investigations of incidents would lead to a more accurate reflection of
the underlying cause of harm. Investigations which apply an accident causation model will collect
data that relates to the underlying causes and factors which contribute te the sccurrence af an
adverse event™. This transforms the focus from blaming the individual clinician to eollecting robust
information that supports learing and identifying areas where care could be improved, thus
preventing future adverse events.

Reporting tool and data analysis

273. National matemity data analysis will reflect the "Safe Delivery Care’ initiative in Sweden. Analysis of
data from matemity wnits in England to identify appropriste opportunities for lzarning and
intervention will then be fed-back to trusts to Implement at a local level, building on existing
platforms such as the National Reporting and Learning System (NRLS) database.

274. The "Safe Delivery Care' initiative in Sweden has achieved harm reduction of around 50% between
2007 and 2015 across all serlous birth injuries. The model of care and socio-demographic
differences between Sweden and England do not make this level of harm reduction directly
applicable to the English context. However, this 50% reduction indicates that implementation of the
reporting tool and data analysis, along with an altemative compensation scheme, will lead to harm
reduction in England,

275. Given that the gap between incident and claim in the Swedish system is purporied to be short (3-4
years), this fs a reasonable indication of reduction in incidents per birth. Conciusions from the
English system are not comparabla due to the increased lag period between incident and claim
success (around 11.5 years), Az claims data for past incidents g collected in fulure years, there
may be a slight increase in incidents from the given birth yvear due to late reporting. Analysis by
Swedish colleagues has indicated only a small effect on the 50% reduction,

Number of claims settled for avoidable birth Injury per 100,000 births
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Dissemination and learning

276, Dissemination of knowledge within a maternity unit, within a Trust and across the NHS is
fundamental for achieving hamm reduction, Costs associated with dissemination incorporate
diszemination and implementation of leaming within a matarnity unit.

277. The costing for dissemination and learing in the madel was infarmed by the costs of implementing
PROMPT in every maternity unit in England. While the policy does not make & recommendation of

’
" ot M., o1 64 Reason's acoident casalion model: appicalion to adverse svenls in acude care. Corlemparany Nurse, 2012, 43(1r22-28.
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278.

278,

280,

281,

the type of leaming a trust should implement, training which improves teamwork and
communication has been demonstrated to reduce adverse obstetlric events. Lilerature suggests
that over 70% of sentinel events in obstefrics are associated with failures in teamwork and
communication, ™

Implementation of multidisciplinary simulation training at Southmead Hospital in Bristol led to a
significant reduction in neonatal injury at birth with showulder dystocia (relative risk 0.25, Cl 0.11-
(.57) comparing incidents in the three year period before the implementation of training to the three
year period following training.™ A statistically significant decrease in the incidence of HIE from 27.3
to 13.6 per 10,000 births was observed during a similar time periad following implementation of
training.*® The results were not statistically significant for the moderate to severe HIE groups,
reflecting the fact that these are more rare.

The program has also been implemented in other frusts in the UK and Australia with some
imprevements seen in clinical practice and outcomes. !

In the Canadian context, the implementation of MORE®™ in Alberla was zssociated with an 18%
reduction in the incidence of severe neonatal morbidity. This was during a time where the province
expenenced unprecedented population growth and associated increase in births: the hospitals wers
not staffed to appropriately deal with the increased demand, Additionally, the implementation of
MORE™ was staggered, which led to an jmpact on the sample size in the case-control
methodology. It is anticipated that the implementation of MORE™ would have led to a higher level
of harm reduction, if implementation did not cverlap with the population boom, and that additional
measures of harm reduction weuld have been statistically significant if not for the stagpered
implementation, *

The implementation of training in Bristol and Canada led to significant reductions in incidents which
was observed within a three year period. There is additional evidence in support of positive
outcomes elsewhere, Qur central estimate for harm reduction is modelled at 25% recognising that
there may be additional factors influencing the successful implementation PROMPT and MORE®®,

Modelling litigation

Overview of litigation process

282.

283.

284,

285,

After an incident of CP/BD occurs, a notification can ocour with NHSLA notified either directly from
the trust who suspect a case may be brought or by a claimant lawyer afer having vetted the case
follawing contact frem a family.

Foliowing a notification, investigations are considered by both sides and a letter of fntent ta pursue
& claim is submitted, followed by a claim being lodged (for cases where a case is brought).

There are four important aspects that are involved in the determination of a successful claim:

= There was a duty of care owed to the claimant

= There was a breach of this duty of care

= The breach of duty of care was the probable cause of the harm

+ The extent of the harm caused by the breach of duty that was (he probable cause of the herm

In the case of a successful claim, it is most common for a settlement 1o be reached without the
need for the case to go to trial. Once a breach of duty has been established, a negotiation occurs
between the defence and the claimant around the level of damages payable as it will depend on &
number of factors including the severity of the injury, likely future prognosis and the extent of the
support required.

™ Gise, JM, And Segel, 5. Teamwark in abstetric crilical care, Best Praciice Res Cin Dbstet Gynaocol 2008 Dt 22(5)937-51,
™ Drayealt T, o4 a4 Improwing neoratal oulcome Ihvaugh praclical shokder dysiosa Irsining, Obstel Gynecel 2008 Sl 41201y 1420,

i
i

Orayealt, T., el al, Doss ralving in obelesic emergencies improve nesnatal oulcome? BJ0G. 2006 Feb 1 T2 TTa
" Shoushtarian, M et &l Impact of miracucing Praclical Ohsiedic Muli-Professional Trairing (PROMPT) into matemity unts in Vickora,

Ailslralia. 2014

“ Mguyen, 3., e al, Oulcomes af the imtroductian of the MORE™ cantindng education program in Alberts.J Obstel Gnascal Can
20703285 740788
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Motifications

286,

287,

The number of cases which arise in a given year are modelled using NHSLA data between 2012-
2015, Based on discussion with NHSLA, this period is considered best for foracasting future trends
as litigation patterns in recent years are expected to more closely map on to future expectations.

Between the years 2012-2015 there was an average of 2163 nofifications per year of relevant
CR/BD cases.™ As the average time from incident to notification far such cases is around 3 years, it
ks assumed that this number of nofifications occurs as a result of births from 2012. This is an
approximation, but a reasonable one as birth rates varied over a range of only around 2% over the
period. *“The number of netifications per year is projacted forwards using the ONS 2012 principal
projection for the number of births in England,

Successfully litigated cases

288,

289,

From the number of notifications we would like to know the proportion that will proceed to become
successfully litigated cases, as well as whether the successful Itigation outcome includes periodical

payments,

In order to calculate this, all cases closed from 2012-2015 are considered and the proportion of
successiul cases is taken as the probability that a notification becomes a successful ftigation. Data
indicates that this average is 59.5% with 69.2% of these including a PPO.*® These project forwards
In line with the number of notifications as the proportion ts assumed to stay constant over time.

. In addition to the number of successful cazes, the size of the average award is also required to

calculate associated costs with each successful case, Again using data of closed cases from 2012-
2015, the average lump sum payment and average size of legal fees are calculated and displayed
in the table below. Claims inflation of 9%, in line with GAD's handling of NHSLA dala. is used to put
all closed cases on the same basis in terms of price Year,

Table 15: The average lump sum awarded and legal cosis paid lor suceesstul PPO amd nomPPO
selilements, The lump sum for PPOs is infarmed by GAD analy=sis of NHSLA data as opposed Lo e direct
analysis of NHSLA data underaken in the other cages
FPC MNon-FFD

Total lump sum

{14115 prices) £2,250,000% £880,000

Total legal costs

{14115 prices) £510,000 £230.000

Number of cases 277 126 |

291,

in addition to lump sums that are paid out in successful cases, those with PPOs have a yeary
amount paid to them which is dependent upon their age. A total of 106 cases where PPO payments
are still being made were chosen and the average amount being received at a given age is derived,
The sample includes settiements from different years and is therefore inflated using claims inflation
o get all cases to be on the same terms as a 2015 seflement, The resulting distribution of
payments is displayed below.

*Y NHSLA nolication case dita 20122015,
** ONS 2012 birth projeciions
WHELA closed case data bebweon 2012-2095

“® GAD anatyss of NHSLA dats 20141 5- not Ihe PRO analysés includes 8 lasger sot of cases than CRIBD cbslsties anly, Howaver, this is
carsidarnd by MHELA the bost aparaximation 1o be vsed for medniling the pay-ouls far such cases going forvards.
70



PPO amount received per year (14/15 prices)
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Incident to settlement time distribution

282. Payments and the size of awards are made at a distribution of timas following the incident. When
sefilement occurs typically dictates when the lump sum payment is made, legal fees are paid and
FPO payments begin. There are, on some accasions, interim payments before a final settlement is
reached but a breach of duty has been acknowledged. In such cases, the final settlerment may not
be reached until later due ta the harm not being fully manifest,

293, The graph below illustrates the proportion of the lump sum in an award that is paid against the
propartion of time from incident to settlement for the set of cases closed from 2012-2015, The shep-
like nature of the data supports the modelling assumption that payment of lump sum can be
considered 1o occur approximately at the setilement date.

Proportion of lump sum
S . | [ i | A=
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| | [ ! |
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Figure 15, The preporfiod of bermp sum paid a5 8 proporfion al tire from ingident (o sottiement The Bl
indhicates That tegically lump suin paymeits are made araund The time of soitlgiment.

294, Following on from the assumption that the critical time is from incident to settlement, all closed
cases from 2012-2015 are again considered in order to derive a distribution of incident fo
settlement. The distribution for both PPO and non-PPO cases is shown below.
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Proportion that reach settlement at given age in obstetrics CP/IBD cases
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283. Given tha small sample size involved and similarity between the distributions, the time fram incident
to settlement is modelled as the same distribution for bath PPO and non-2P0 cases,

296. The following factors affect the time from incident to settlement:
= The time it takes to establish breach of duty
= The time far harm to become fully manifast
= The length of time before notification, which may be affected by harm manifestation and the
knowledge of litigation as an option.

257, Given the nature of the above distributions, an approximately skewed normal distribution, a fit is
performed by aligning the average and mean of the raw data with the log-normal distribution.
Deriving a fit aids sensitivity analysis.

288. Itis likely that there are underlying aspects of the incident to settlement process that results in such
a distribution being derived, although those mechanisms are not considered in further detsil hera,
but rather an argument is made that it is plausible that the distribution should follow this
approximate functional form up to small perturbations of the mean and standard deviation which
define a given instance of a log-normal distribution. A combined PPO and non-PPO distribution and
leg-normal fit are displayed in the graph below:

Probability of settlemant
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mianipulating (he raw data
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288, Using a x* distribution to evaluate the quality of the fit, the log-normal fit has a p-value=10% and 2
reduced x° = 1.3 which, when taken together, indicates a reasonable maodel fit Analysis of
results generated by the model show only marginal variation between using the distribution directly
frem the data compared with the log-normal fit, also providing evidence that the modelled
distribufion is a reasonable approach.

300. In addition to using the log-normal fit of the average incident to settlement fime, two other
distributions are also used in order to maodel the timing of payments under the RRR compensation
package. These distributians invelve shifing the mean of the log-normal distribution earlier by cne
and two years, with one year providing the central timing distribution. In changing the mean of a
leg-normal distribution alone, the preportion of cases thal are setlled early is also affected. Given
the requirement for harm manifestation in order to determine both aligibllity and causation, the
standard deviation of the distribution is manipulated in order to maintain the same proportion of
cases recelving payments before the age of 5. This s an age thal has been informed through
discussions with medical and legal experts regarding harm manifestation.

401. The manipulated distributions are shown below alongside the original fitted distribution.

Probability of compensation services beginning
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Figure 1B: Log-normal distributions lor when compensalion package senvices equivalent (o a litigatiomn
award woauld begin, The contral distribution is a year eatlier, with uppes and lower ranges

302, A further key assumption is the independence of seftlement award and the time from incident to
seftlement. This assumption allows the cohort to simply be split up by time from incident to
seftliement and average awards paid out at those fimes as opposed 1o also considering an
additional distribution for awards as a function of setllement time.

303, In the below graph, for all relevant cases closed from 2012-2015, the total size of award is plotted
against ime from Incident to settlement. The corresponding R-squared for the plot is 0.015,
providing strong support for treating these variables as independent,
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Modelling RRR Compensation

Overview of modelling options

304. The alternative compensation package offered under Stage Two can be modelled with two distinct
approaches;

= A boltom-up approach with direct consideration of the s ervices that are needed by those who
would be eligible for the schema,

= A top-down approach with consideration for the size of the current Iitigation award and relating
payments under a new compensation scheme to this baseline.

305. In deciding upon the appropriate modelling approach, the primary factor is the availability and
relisbility of information at hand. The bottom-up approach is more closely aligned to how the
compensation would be delivered but suffers from a lack of greater data around the needs of
different severities of CP/ED in order for families to feel pursuit of litigation was not necessary.

306, The available data around litigation awards is currently grester than the level of provision under the
universal state offer and hence a top-down approach is more appropriate for modelling at this
stage.

307. This is justifiable on the basis that the processes underpinning the way timings of payments ocour
will be similar under the compensation scheme to a successful litigation award. Once breach of
duty Is established, interim payments and senvices will be provided before Il is clear the extent of
the harm that has been incurred. Roughly in line with when setflements are made, further
compensation guarantees could be made.

308. An initial bottom-up approach indicated that the level of the universal state award is sround 50-60%
of an average litigation award, while a larger package aimed at fully mesting the needs of affected
families could be around B0-90% of a litigation award. These findings support the top-down
approach taken in the modelling, and is an area for further development in support of the policy
parameters chosen,

Description of modelling approach

309, Implementing the top-down, litigation based model has the following key elements, that have both
size and timing properties:

* Lump sums
= Qngoing payments
= Any earlier damages lump sum payments

T



310, The key levers for manipulating these with respect to the litigation award are consequently:
* The overall size of compensation award refative to the litigation award
*  Proportion of any lump sum that can be meved into ongoing payments

= The inclusion of any earlier damages lump sum that can be sublracted from the lump sum
payment made in accordance with the time from incident to setilement distribution.

= Manipulation of the time from incident to settlement {payment) distribufion

311. The central assumption for the size of the compensation award is 0% of the litigation route. This
number is arrived at through considering the reduction that can be made through alternative
provision of services to meet reasonable needs. It alse accounts for the advantage for families
being able to access compensation without having to pursue the adversarial legal route. Finally, in
order to pursue litigation with an uncerain outcome, families may lose access to services under the
RRR package. At 80% the expected pay-out from this gamble s negative, suggesting, where
additional information regarding the likelihood of a successful litigation, the economically rational
choice would 1o be to retain the 50% compensation package.

312, Sensitivity around this level is accounted for in high and low scenarios of 100% and 80%
respectively in the main body as the figure is uncertain and will be influenced by further evidence
and responses fo the consultation.

313. The first of three of the levers discussed above are illustrated in the diagram below to show visually
how the size of the award changes under each transformation to reach the central assumption used
in the RRR package.

314. The compensation package under the Itigation award can be represented in terms of lump sum
and angaing payment amounts.

315. The area in the chart below can be used to represent the size of the award, The height of each
block is used to represent the length of time over which it is paid, The average size of 2 PPO cass
is used in the relative sizes below (around £6.25m total size with £2.25m lump sum).

316. The central cption for the RRR compensation package is shown as a result of three transformations
(moving a proportion of the lump sum to PPOs, reducing the whole package size by 10% and
adding in an early damages payment from the lump sum).

Lizigation award RAR compansation
Sirih package

Mo 50% Early

af lumg sum demages

intt angaoing paymEnl
peymaEns #lEgs 4

——l. e—

T Earty camages paymens

Fagure 200 & graphical depiction wf how e igatian awaeitl s adjosied o aimvie 5t e BRR GO s o
package. The area of each har is proportionsl 1o its relative siee in prisent value temms, while the verical
ais IS e time from birlh, The lemp som is shown ta meduce Ly 50% wth 1he amount being moved into
periodical paymenis. The vverpll ign s redired by 1% Finally, a smiall proportion (F 100k ot of £4,125m)
s moved inlo.an sarly tdamages payment closer 1o the (ime of 1the ineiden

317, The central assumptlion of the modelling uses the same time distribution of incident to setiiement
but with the mean shifted to be one vear earier. This is driven by the understanding that
seltiementsipaymeants are predominantly made when services are needed, with interim payments
being relatively small and close to sefilement date. Sensiivity analysis where the average length af
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318

3148,

time in the distribution is manipulated to be both a total of 2 years longer and 0 years longer is
included and the distributions are shown above.

The cenfral assumption for proportion of lump sum which can be moved for cases uses 50% as the
proportion. This is informed by the table below indicating the current structure of a set of 18
randomly chosen PPO settlements. Discussions with NHSLA and other stakeholders indicate this is
an appropnate level. This is in line with the change in mechanism of compensation under RRR
where the assessment of damages is not a ‘ence and for all process and allows for the
assessment reviews,

The shifting of the lump sum to ongeing payments in the average of these 18 cases is shown
below.

Table 16: The table shows the avorage amounts payalile under gach head of loss across g sample of 18
birain syjury cases and whather fhe prayment 18 carronily allowed for as o lump sum or PPO. Wi highligh
categories whers lump suns can potentially he moved 1o periadical payments, providing suppan for the

frravporbiomale reduckion o bemip surm paymest by S50% undes 1he contra aptlion of the RRR compensation
A
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Sensitivity analysis around this assumption is provided with bounds of 25% and 75%.

Finally, assuming early investigations are able to establish any breach of duty earlier, a5 soon as
any harm becomes manifest, it is appropriate that earlier compensation of general damages is
made to compensate families for the incident, As a central assumption, £50,000 is preposed in non-
PPO type cases and £100,000 for PPO cases at the age of 4, an age by which any initial harm
would be expected to be typically apparent. These amounts are less than what may be expecied as
the final amount for general damages payments because additional harm may become apparent as
the child develops.

Professional support network

Overview

322

In addition to the payments and services provided thraugh the compensation award which are
considered similar to those in a fitigation award, part of Stage Two of the RRR policy involves

i




greater immediate and continued state support for families through a 'support network'. The main
elements of the support network are the following:

* Case manager: An essential part of ar riving at the qua nta under each head of loss in a
successful litigation is the case manager who has an awareness of the services and cost of
these services. As such, in being able to provide an RRR compensation package that
effectively meets people's needs, each family having access toac ase manager who can
quantify payments necessary or arrange for services to be provided is essentlal,

* Assessments: Yearly assessments to review the level of need that families have to ensure that
services are being provided and needs are being met. The as sesement officer would be
expected to strongly interact with the case manager,

* Counselling: Regular counselling sessions would be offered to families following the incident
and these would be ongoing for the duration of the per sen's childhood. There would be a
greater proportion available at par ticular times, and again, the c ase manager will play a
significant role in establishing that this service is available as and when necessary.

* Legal advice: A provision of £5,000 is made from the time of incident for impartial legal advice
for families. Senior legal advice can be obtained at ar ound £200 per hour, meaning this
provides around 25 hours of legal advice. In comparison to the 7 hour = for determination of
2ligibility following the investigation of an incident, this provides a significant additional service
to families,

Costs

323, Due to the complicated and individual nature of each case, eguivalent service pravision for the
support network is assumed over the first 21 years of each incident. This is likely an overestimate
of the level of support needed, but given the RRR package aims to deliver a “Best Practice”
package, this seems justified and the costs represent a small fraction of the overall damages.

324. Loughbarough report £2600 per year case management for severty 5, multiplier of 1.5 for ‘Best
practice’, This remains the same for every year until 21.

325, Counselling of 12 incidents per year, costing £122 per session (PSSRU wnit costs).

326. The Loughborough repart indicates that a yearly cost of around £998 is spent on assessing a
family's needs at 4 time points over the year, This is possibly an overestimate of the amount 1o
attribute fo this area.

Inflation factors

327. There are several elements to inflation that are important to consider in the modeling approach.
Thare are three types of distinct inflationary rates taken account of in the model.

328. Whole economy inflation: Inflation of entire ecanomy taken to rise with a GDP deflator of
approximately 2% per year®,

328, Health and social care price inflation: As the health 2nd social care sector typically relies upon
people delivering its outcomes via people providing care, there has been shown to be less scope
for efficiency improvements compared to other sectors. In litigation settlements, above inflation
changes in prices is accounted for by including a stipulation that ongaing payments should increase
either with RP| or ASHE 6115 (care worker earnings) inflatian. In GAD's analysis of the ongoing
liabilities of NHSLA finances, ASHE 6115 inflation a2t 4.2% was used for evaluating expected future
payments and the same inflationary factor was used in this model where prices could be expecied
te rise with in line with care costs. This is accounted for in the modeliing by allowing a relative price

incregss of 1'::: = 1 = 2.2% for costs associated with health and care,

330. Claims Inflation: This type of inflation describes the increase in the size of litigation awards over
ime. In GAD's analysis of NHSLA finances, the size of awards has been observed to Increase at
an average of 9% per annum for 2005-2015. Claims inflation includes health and social care cost

' Auerage GOP dellator over past 20 years is stound 2%, and in fhe rangs 0.3% 1 4.1%.
77



331,

332

inflation, but as discussed above this is only sround 4.2% in cash lerms, leaving around 4-5%
additional inflation unexplained. Engagement with stakeholders and analysis of life expectancy over
the pericd indicates that the hikely source of inflation is an increased expectation of care and
provision of damages from precedents set in trials where judges have accepted arguments that
extend the established boundaries of what is considered reasonable to mee! the neerde of families,
Such judgements further impact future negotiated setflements.

There is uncertainty around whether this level of claims can be expected to continue in the future —
it may be expected rather that a plateay in the acceptable level of award will be reached. The
cenlral assumption assumes an above health and soeial care cost of [tigation and compensation
package inflation of 2%, rather than the 4-5% suggested from past data. Sensitivity for both 0% and
4% above health and social care eost inflation is provided in sensitivity analysis.,

A madelling effect known as catch-up inflation arises from differential treatmeant of fitigation and
RRR compensation awards. Catch-up inflation can be understood by considerng two people,
person A and person B, Both have the same severity of CF/BD attributable to the breach of duty
that cccurred, However, person A reaches a settlement two years before person B and therefare
has the size of their litigation award fixed two vears earlier, Given the discussion of claims inflation
above, the size of the award person A receives is smaller by two years of claims inflation. With the
campensation award considered from the time of incident compared to a litigation award which is
provided an average of 11 years later (at settlement date), this means that the overall
compensation package is on average also smaller by 11 vears of claime inflation if no additional
claims inflation is applied to the RRR compensation award over this average period. The effect is
considered a valid restriction on the size of the package as the level of the services received and
damages provided in an alternative litigation will not be known, This effect is removed if claims
inflation is set to 0% in the madelling and such & scenario is considered in sensitivity analysis.

Discount factors

333

334,

Throughout the analysis, discount factors in fine with the Green Book™ are used and applied to real
state spending in feeed 14/15 prices in order to derive any discounted spending. NPV is calculated
from 2016/17 as the present year.

The NHSLA's provision figure (the balance sheet value of known and likely future claims at the
accounting date) is calculated using the discount rate far general provisions as set out in the Public
Expenditure System (PES) notice from HM Treasury. GAD uses this discount rate to convert likely
future payments (e.g. future lump sums or annual PPs payment streams) info a NPV figure.
However, as the approach taken in the modelling here makes use of up-front cash sums in
successfully litigated cases, as well as specific cash amounts in fixed prices for ongoing payments,
combined with the fact that state spending oceurs on a ‘pay as you ga’ basis, there is no issue
concerning any discrepancy between the two methods of discounting. The PES method is
concerned with calculating provisions and therefore is ultimately linked to return an investment.
while the Graan Book methadalagy takes a different approach.

The figures in this IA are based on the previous personal injury discount rate of
2.5%. On 27th Feb 2017, the Lord Chancellor announced a change to the discount
rate to minus 0.75%. Although the change in rate would affect some elements of
the Impact Assessment, nonetheless the methodology used and the assumptions
serve to illustrate the likely impact of the proposed policy, and we do not think this
change in discount rate would alter its broad conclusions and recommendations.
Any final IA that is produced will take into account changes in discount rate as
appropriate,

* “The Green Book: Appiasaal and Evaluation in Cenaral Govemmant,
rlﬂ:'::D'l-wm.gw.uu'gnm:rl1munllLrphadtl‘:5-1h-wu'mln&ﬂmunﬂmdeBim'ﬂuﬂEﬁHirqr&m_mm_cmp{H&pdr
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Universal state offer

335,

336,

337.

To calculate the cost profile for the universal state offer for thase with CP/ED that do nat racene a
litigation award, a bottom-up approach is taken, An assumption is made that all cases may be
considered with Cerebral Palsy needs zlone, and the level of need is related to the Grose Motor
Function Classification System (GMFCS), which classes motor impairment on a scale of 1-5, The
services available for those with a GMFCS of 5 are considered and the costs of the care and haalth
services that are offered at each age are calculated based upon primary research materials,**

The cost profile is predominantly driven by health and social care costs at around 7% of the
lifetime award and treatments making up a further 22% of the award,

To convert the Severity 5 case to an ‘average’ case, 100% of the cost profile is assumed when
GMFCS is 5, 66% when GMFCS is 4 and 33% where GMFCS is 3. A weighted average is then
taken over the population prevalence of each severity™ to generate an average profile, displayed in
the graph below. This approximation s necessary as additional data on the expected amount
received by groups with lower severity is not currently avaflable but is an area where the evidence
base is locking to be expanded in the final policy design.

Average cost for ‘average” severity of CP ata given age (£, 15/16 prices)
100,000
90,000
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TO0L000
650,000
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40,000
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13 5 7.8 1113151?192123152'."193133353?3511-!3!5“&95153555?596153655?59
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Figure 21: The cost profile at a given age for a person with an average sevorty of CP, NHS, social care st
other costs are derived from primary research materials for the costs in the mosl severe cases. Lessor
severities of CP have a reduction factor applied and the average is derived from considering population-
level prevalence af each sevornily.

Cohort modelling and survival curves

338

For each incident, there are five possible broad classifiers that determine the cosis over tha
persan’s lifetime, These are:

* Successiul litigation with lump sum only;

= Successful litigation with lump sum and PPO;

* RRR compensated (lump sum only if they had litigated);

* RRR compensated (lump sum and PPO if they had litigated); and

* Non-compensated cases who enly have access to the universal state offer,

" “Caboulaling costs of Chsdien's Conlinuing Care”, Hodmes ef af, (Lovghborough reporm ) and PSSR wil cost kandboak 2014M5

E'n'leei_ahvaull. 2014 “The incidence and implicalions of cerabral palsy folioving potonsially avoidable obsiotic CofmpEcasions; a pralminany
tesden of disease sludy”
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338, Each year, the number of incidents is spiit over these groups according to the probabilities derived
from the data and assumptions around uptake and total eligible numbers. Each cohort then
depletes in size according to survival probabilities that are assigned to each group.® All
compensated groups are assumed to be of a greater severty (GMFCS 3-5) while the non-
compensated group Is assumed to be of average severity (GMFCS 1-5), with these severiies usad
to determine the survival probability curve at a given age.

340. The below diagram illustrates the madelling process, splitting an incident from a particular cohort of
births (a specific year) inta cutcomes that eccur with different time lags and are ullimately linked to

different payment timelines.
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Flggiire 22 Anillustration ol now o colion of neidents ranslales into difleren! groups which bave thelr own
associated cosl profiles and survival probabilitios
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Annex B: Glossary of terms
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ALB - Arm's Length Bady of the Dapartment of Health.

ASHE 6115 index - Inflationary index based on the average eamings increase for health and
social care workers.

BadgerNet Maternity Service - The BadgerMNet Matemity Service allows for 2n end-te-end
electronic record of all aspects of maternity care.

Erachial Plexus Injury - damage to the

Brain hypothermia — the induced state through cooling of a neonate's brain as a treatment for
HIE.

Claimant - The person who brings 2 claim, usually the patient in clinjcal negligence claims
{NHSLA).

Clinical negligence — Where clinical actions or omissions are assessed by the courts as
amounting to a breach of duty, and where those actions or omissions have lad to harm in the
patient concemed.

Clinical Negligence Scheme for Trusts {CNST) = The CNST scheme indemnifies members
for clinical negligence claims.

Cerebral Palsy/Brain Damage (CPIBD) - the collective types of b irth injury that will be
potentially compensated under such a scheme.

Counterfactual - the case used to represent what has not happened in order to consider the
faciual against,

Damages - This is the value of the claim, as agreed with the parties, or valued by the court, if
no agreement is possible. It is the financial compensation the claimant receives for the injuries
and losses suffered as a resull of the negligant treatmeant,

Defendant — The party against whom a claim is made, usually an NHS Trust or GP in clinical
nagligence claims,

DH = Department of Health,
Early Neonatal death (END) — death within first 7 days of life.
EBC - Each Baby Counts, he RCOG maternity quality improvement programme.

Evidence for Policy and Practice Information and Coordinating Centre (EPPl-Centre) —
research centre dedicated to providing evidence to infarm policy,

Factual - the expected future
Full-term — is used to describe births that aceur on ar after 37 weaks,

GMFCS - Gross Motor Function Classification System, which characterises the level of maotor
impairment in those with cerebral palsy or brain damage,

Head of loss - the calegories of damages that comprise a ltigation award, Includes categories
such as educafion, care and case management, trealments, accommodation among others.

Hypoxic ischemic encephalopathy (HIE) = abnormal neuralogical function caused by birth
asphyxia,

Intrapartum — during labour and delivery

Maternity Clinical Networks — Recommended by Better Births, these networks are proposed
to operate onar egional level and pr ovide as pace for commissioners, providers and
professionals should come tagether for two pUrposes:

o To share information, best practice and leaming, to benchmark against each other and
drive improvement in the quality of services across the region, focussing on the outcomes
of care.



@ To ensure that specialist services are avallable to women and bables with more complax
needs, and that they receive consistently high quality treatment in centres with the right
facilities and expertize, as close to their homes as possible.

Mational Maternity Review ("Better Births") — A review, published in February 2016 and |ed
by Baroness Cumberlege, to assess current maternity care provision and consider how senvices
should be developed to meet the changing needs of women and babies.

Neonatal death — death within the first 28 days of ke,

Neonatal encephalopathy — abnormal neurslagical function in newbomns,
NHSLA — Mational Health Service Litigation Authority

Notification — the process wheraby NHSLA becomes aware of a potential claim.
Perinatal — the ime immediately bafore and after birth.

Periodical Payment Order (PPO) — The paymenl order associsted with some successfully
litigated cases that provide a legal guarantee of payments for an individual's lifetime.

Prenatal'antenatal: Before birth events

Pre-term: a birth occurring earlier than 37 weeks,

RCOG - Royal College of Qbstetricians and Gynaecologists
RRR - Rapid Resolution and Redrass schems.

Settlement - the amount of damages agreed pursuant to a legally binding agreement between
a Claimant and & Mamber in respect of 2 Claim (whether with or withoul admission of liability) or
the amount of damages awarded in respect of a Claim pursuant te an order of & courl or other
tribunal, whether the p ayment of s uch damages will be made by asingle payment or is a
Periodical Payments regime and "settled" shall be construed accordingly



