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1 INTRODUCTION 

 

This paper sets out a proposal in favour of the establishment of an independent State body to 

assess compensation for medical (personal) injuries arising from and forming the basis of 

clinical negligence claims. It is proposed that the body in question would be the Medical 

Injuries Assessment Board  (MIAB). It is proposed that it operate on a non-adversarial basis, 

constructed independently, and with authority to deal with clinical negligence cases where 

causation and liability are not in issue.  

 

Fundamentally, the establishment of such a body is in the best interests of both patients and 

care providers. It will better facilitate and maintain a relationship of trust between Plaintiffs 

and Defendants in clinical negligence claims. It offers an opportunity to show true learning 

from clinical incidents and can address the need for an evolved and more mature system by 

which the State engages with patients. This need was magnified most recently through the 

claims arising from the Cervical Check scheme.  The adversarial nature for determination of 

such claims received widespread criticism from patients and the wider public.  

 

Significant efforts have been made by many parties to review the Tort system and the 

adversarial nature of our legal system for many years.  It is fair to say that in recent months 

and in particular since the publication of Dr Gabriel Scally’s final report on the Scoping Inquiry 

into the CervicalCheck Screening Programme1 the overriding public plea is for a consistent, 

transparent, fair and equitable, confidential where appropriate, and non-adversarial 

mechanism to resolve clinical negligence actions.  Dr Scally found at Paragraph 14.1 of his 

report that: 

 

“The legal system in Ireland as far as medical negligence claims is concerned is 

universally regarded as deeply flawed and is in desperate need of reform.  It can only 

be hoped that one possible outcome of these serious screening issues is that some of 

the necessary reforms are introduced”. 

 

On the one hand, significant proposed reforms have been reported in 2010, 2012, 20132 (the 

“Reports”). In October 2018, Mr Justice Meenan recommended the establishment of a 

Tribunal to hear and determine claims arising out of CervicalCheck.  On the other hand, it 

must be acknowledged that the Personal Injuries Assessment Board (PIAB) was established 

in 2004, and paves a clear, coherent, transparent and consistent model for the assessment of 

damages in personal injuries actions. In accordance with the proposals set out in this paper, 

this model is capable of being mirrored and adapted for clinical negligence claims, with 

                                           
1 September 2018 

2 Further particulars of these reports are set out at Section 4 below.  
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significant benefits to Applicants and Respondents, patients and carers, and Plaintiffs and 

Defendants. 

 

2 CLININCAL NEGLIGENCE DIFFER FROM PERSONAL INJURIES ACTIONS 

 

Clinical negligence actions are brought before the Courts by way of Personal Injuries actions, 

and the issuing of Personal Injuries Summons in the Civil Courts. Personal Injuries actions 

have been the subject of review and concern for some time.  Those concerns exist in light of a 

number of factors, including  

 

(i) the duration and life of claims prior to hearing and/or resolution,  

(ii) the evolving and increasing legal costs of claims due to the often prolonged 
life of such claims, and  

(iii) the resulting and directly related increase in the level of awards when linked 

to the life of the injury in line with the life of the claim.   

 

In clinical negligence actions, it is incumbent on all parties to seek to resolve claims at the 

earliest possible opportunity.  This will provide the patient with the best possible opportunity 

to resolve a breakdown in trust.  Crucially it will also allow the patient and the carer to focus 

on the continued care of the patient, which is often “necessitated” from the issues that form 

the subject matter of the case. In this particular respect, clinical negligence claims differ 

greatly from many personal injuries actions.  

 

Prior to the establishment of the Commercial Court in Ireland similar arguments in respect of 

the “necessity” for efficient resolution of the issues between the parties formed the stronghold 

for the establishment and success of the Commercial Court.   

 

3 ARGUMENTS AGAINST PIAB – AND MIAB 

 

The constitutionally protected Right of access to justice and access to the Courts must be 

protected and respected. Prior to the establishment of the Small Claims Court, as an 

alternative method of dealing with civil proceedings in respect of “small claims” in 1997,  and 

prior to the establishment of PIAB in 20043 similar arguments to those now canvassed against 

the establishment of a MIAB were raised in an effort to restrict or postpone their 

establishment. The Irish civil justice system, and indeed the Irish population, previously 

debated and reviewed similar issues prior to the establishment of both of these.  

 

Since its inception and establishment in 2004, PIAB has shown that consistent, transparent, 

independent assessments (and reporting of assessments) provides accountability, reliability, 

and integrity to applicants seeking to resolve their claims at a just and fair level. 

 

Similarly, MIAB will provide an independent review of clinical negligence claims, in as 

contemporaneous a timeframe as is feasible. The MIAB process as proposed will respect the 

wish and need for both confidentiality and continued patient-doctor. This will be done in a 

manner consistent with all parties Constitutional rights.  

 

 

 

 

                                           
3 Further details on the workings of PIAB are included at Section 6 below.  
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4 THE PROPOSAL  - PUBLIC POLICY ALIGNMENT ACROSS HEALTH AND LEGAL 
SYSTEMS 

 

The Irish health system and the Irish judicial system have an opportunity to empathetically 

and functionally respond to public calls for changes to the current clinical negligence claims 

framework. A poignant opportunity now exists for action to be taken through the 

establishment of MIAB.  This will work towards the rebuilding of the public’s trust and 

confidence in both the health and legal systems, as they apply to the resolution of clinical 

negligence actions.   

 

This submission seeks to establish the support for MIAB, and ultimately to illustrate that the 

proposal for the establishment of MIAB is a positive solution.  It is a solution that warrants 

immediate investment in its establishment either by way of pilot project, or for a limited 

audited period (for example three years).   

 

Sláintecare, which has cross-party political support, saw the creation of a ten-year plan for 

health services in Ireland.  The establishment and commencement of MIAB in conjunction with 

Sláintecare would be apt, constructive and productive in delivering results for patients and 

carers alike. 

 

“The Sláintecare Implementation Strategy is the government’s plan for delivering a 

sustainable and equitable health and social care service over the next ten years. It is the 

roadmap for building a world-class health service for the Irish people.  

 

Sláintecare is an ambitious and complex reform programme that will take ten years to 

implement in full. The Sláintecare Implementation Strategy lays out the direction for the next 

ten years and actions for the next three years that will be taken to lay the foundations for 

reform.” 

 

Notwithstanding the Reports calling for and proposing reforms of the Court and legal system 

(referred to below) and their respective recommendations, many aspects remain un-enacted. 

Regrettably, this demonstrates the ongoing delays and difficulties in reshaping and refocusing 

our current court system in delivering an alternative as consistently demanded by patients 

and the general public.   

 

Engagement with key stakeholders, in similar terms to the establishment of the Cost of 

Insurance Working Group, could achieve constructive consensus across the various bodies 

invested in the management of clinical negligence claims.  This could yield agreement that the 

establishment of a MIAB is the only logical progression for the future management of clinical 

negligence claims. It is proposed that the Review Group chaired by Justice Charles Meenan is 

potentially the appropriate forum. 
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5. REFORM 

 

The series of bullet points below list some proposed and introduced reforms in respect of the 

personal injury claims environment, including clinical negligence actions. 

 

o  2010 the then President of the High Court established a “Working Group 
on Medical Negligence and Periodic Payments”.  

o  March 2012 under the chair of Ms. Justice Mary Irvine, a report on pre-
action protocols and draft rules, was published.  

o  April 2013, also under the chair of Ms. Justice Mary Irvine, a further report 
dealing with case management of medical negligence claims and draft 
rules, was published.  

o  Pre Action Protocols (PAPs).  The Legal Services Regulation Act 2015 
provides for the introduction of PAPs in clinical negligence actions. The Act 
provides for the creation of such by PAPs by the Minister, and in making 
those regulations, the Minister is obliged to consider the desirability of:  

(a) encouraging the early resolution of enquiries or allegations 
relating to possible clinical negligence 

(b) promoting timely communication between persons who are 
enquiring into or making allegations about possible clinical 

negligence and those whom they consider may be liable in respect 
of it 

(c) reducing the number of cases in which clinical negligence 
actions are brought 

(d) facilitating the early identification of the issues in dispute in 

clinical negligence actions, and 

(e) encouraging the early settlement of clinical negligence actions. 

o  Open Disclosure. It is submitted that PAPs would complement and 

strengthen the operation of MIAB.   Guidance can be gleaned from the UK, 

where Pre-Action Protocol for the Resolution of Clinical Disputes Clinical 

Disputes  was introduced in 2015 by the Ministry of Justice.  This Protocol 

is intended to apply to all claims against hospitals, GPs, dentists and other 

healthcare providers (both NHS and private) which involve an injury that 

is alleged to be the result of clinical negligence.    

 

o Duty of Candour.  Proposed legislation can be linked to MIAB processes. 

  

o The Cost of Insurance Working Group was set up in 2016 to examine 

factors contributing to the rising cost of insurance premiums in Ireland.  

The Report recommended significant pieces of legislation in Personal 

Injuries litigation, including the recently enacted PIAB (Amendment) Act 

2019. This provides for a review of the Book of Quantum every 3 years, 

and gives increased powers to the courts where there is non-compliance 

with a party for a request for information from PIAB.  It also 

recommended the establishment of the Personal Injuries Commission 

(PIC). The PIC was established in January 2017 and published its final 

https://www.justice.gov.uk/courts/procedure-rules/civil/protocol/prot_rcd#intro
https://www.justice.gov.uk/courts/procedure-rules/civil/protocol/prot_rcd#intro
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report in September 2018.  The Commission looked at compensation 

awards in personal injuries cases and benchmarked Ireland against other 

jurisdictions.  

 

o  The establishment of a Judicial Council is proposed under the government 

sponsored Judicial Council Bill 20174.  This Bill provides for the 

establishment of a Judicial Council that will promote excellence and high 

standards of conduct by judges.  One of its functions will be to support 

and educate judges through a Judicial Studies Committee, and this is 

proposed to include education around personal injuries awards.   The PIC 

Report recommended that the Judicial Council would be tasked with 

compiling guidelines for appropriate general damages award levels for 

personal injuries. The implementation and Group is now tasked with 

executing the Programme for reform. 

 

o  Sláintecare: An All-Party Oireachtas Committee on the Future of 

Healthcare was established in June 2016 to create a cross-party vision for 

the future of our health and social care services. The Committee sat for 

almost a year, engaging with stakeholders across the system and 

published the Sláintecare Report on 30 May 2017. 

 

o  On 1 January 2018, the Mediation Act 2018 came into operation.  The Act 

obliges parties to consider mediation as an alternative to litigation.     

 

o  In October 2018, Mr Justice Meenan recommended the establishment of a 

Tribunal to hear and determine claims arising out of CervicalCheck.   

 

o  National Claims Information Database.  In 2019, legislation came into 

force providing for the establishment of a National Claims Information 

Database. (Central Bank (National Claims Information Database Act 

2018). The Act confers a function on the Central Bank of Ireland with 

respect to the collection and study of data from insurance undertakings in 

relation to the carrying on of certain non-life insurance business in the 

State and, in particular, information on the income generated by, and 

costs associated with, the carrying on of such business.  

 

6.  COMPARATORS – PIAB AND GARDA COMPENSATION SCHEME 

A. PIAB:- 

PIAB was set up in 2004 to assess personal injury claims where liability is not in 

dispute. PIAB hosted a public conference in April 2019 at which it shared its data 

evidencing the processes followed, the consistency applied, and the results ultimately 

achieved.  

 

(i) PIAB performance since 2004: 

 

 400,000 claims received.   

                                           
4 The passage of the Bill through the Oireachtas has been slow, and it remains before the Seanad 

https://www.gov.ie/pdf/1422/?page=1
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 135,000 awards made, with a combined total value of more than €3 
billion.    

 The average length of time to assess cases is 7.2 months.   

 The processing costs as a percentage of the final award stands at 
6.1%.  

(ii) PIAB statistics:  

 

 33,500 claims are received by PIAB annually (equates to 90 claims per 
day).  Of these claims, 18,500 cases are suitable for assessment by 
PIAB.  Of these, PIAB assess 12,500 cases each year, of which 7,000 
assessments are accepted and settled.   

 In 2018, the average award was €24,649. Less than 1% of claims had 

an award greater than €100k.  

(iii) Courts service statistics: 
  

The Courts Service Annual Report for 20175 records the following statistics relating to 
medical negligence cases:  

 In 2017, 1,080 medical negligence suits were filed in the High Court.   

 During 2017, 50 High Court awards were made in medical negligence 
cases.  Of these awards, 24 exceeded €500,000. 

 The lowest medical negligence award in the High Court in 2017 was 

€17,500 

 The highest medical negligence award in the High Court in 2017 was 
€15,000,000. 

 The total amount awarded in medical negligence actions in the High 
Court in 2017 was €98,804,401. 

While it is not appropriate to directly correlate or compare the numbers of clinical 

negligence actions issued before the High Court with the numbers of applications as 

submitted to PIAB for assessment, it is worth noting that if even 10% of the claims as 

issued before the High Court were to be resolved via MIAB, the impact and the overall 

reduction in the cost of clinical negligence claims (in terms of both costs and awards) 

would be considerable. 

 

B. Garda Compensation Scheme  

 

Another similar and relevant compensation system is to consider the Garda 

Compensation System, which deals with non-fatal injuries sustained by a member of 

An Garda Siochana in the course of duty. It sets out a process whereby those eligible 

for access to the system can proceed by way of assessment of damages only.  Such 

claims continue currently within the remit of the High Court, however, since 2017 

government and judicial proposals have been put forward for them to be considered, 

as appropriate and eligible, for assessment by PIAB.   

 

                                           
5 At the time of writing, the 2018 Annual Report is not yet available.  

http://courts.ie/Courts.ie/library3.nsf/(WebFiles)/8000F0BA4F127EE7802582CD00338311/$FILE/Courts%20Service%20Annual%20Report%202017.pdf
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In Kampff v Minister for Public Expenditure and Reform [2018] IEHC 371  Mr Justice 

Twomey advocated the assessment of such claims by PIAB where: 

 

- liability is rarely in issue, it is for assessment only,  

- legal costs could be substantially reduced or eliminated,  

- the injured Garda would be the primary beneficiary in terms of substantially 
reduced time to have the claim resolved.   

The judgment of Mr Justice Twomey provides some interesting statistics: 

 

“The total amount of taxpayers' money which could be saved, by making 

some or all of the foregoing relatively simple changes, would seem, to this 

Court, to be in the millions of euro. This is because it has been estimated by 

the Department of Justice and Equality that there are 682 

Garda Compensation claims currently in the system, with new claims being 

added at a rate of approximately 180 per annum. In each of those cases, one 

is not dealing with just one side's legal costs to be paid by the State, but 

rather one is dealing with the State paying for two sets of legal costs (i.e. 

those of the State's lawyers and the garda's lawyers), and those legal costs 

are High Court legal costs, which are very significant even though the injuries 

are in many cases, relatively minor. If each of these 682 cases cost the State 

on average €20,000 in legal costs (which is a very rough estimate of the 

actual average costs of a case, pending the receipt of figures from the CSSO), 

one is dealing with legal costs of €13.6 million for assessments that should be 

capable of being with by PIAB without any legal costs and thus at a 

considerable saving to the taxpayer” 

 

7. THE STATE CLAIMS AGENCY 

The State Claims Agency (SCA) was set up under the National Treasury Management 

Agency (Amendment) Act 2000 (the “Act of 2000”).   

 

The primary function of the SCA is to manage claims against State authorities Section 

9(1)). “State authority” is defined in section 7 of the Act of 2000 and includes the 

State, and a Minister of State, and a person in respect of whom a Minister pays or 

agrees to pay, the amount payable in respect of a claim against the person.  

Regulations made under the Act of 2000 specify other bodies as “state authorities” 

within the meaning of the Act.  See for example SI 570/2009 NTMA State Authority 

Order 2009, which prescribes the Health Service Executive as a “state authority” for 

the purposes of the Act of 2000.      

 

Section 8(3) of the Act of 2000 expressly provides that the Agency shall  

 

“manage delegated claims and counterclaims in such manner as to ensure that 

the liability of the State authorities in relation to such claims, and the expense of 

the Agency in relation to such management, are contained at the lowest 

achievable level”.  

 

http://www.courts.ie/Judgments.nsf/0/A1C999FE0FD86E20802582B900524087
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It is submitted that from a public policy perspective the statutory function of the SCA 

to seek to resolve claims at the “lowest achievable level” does not provide the general 

public with the “independence” of the functions as currently applied to the PIAB 

system, and proposed for MIAB. The key focus of MIAB will be to deliver an 

objectively verified process to assess claims, as opposed to clinical negligence claims 

being “contained at the lowest achievable level”. MIAB will process claims in a time-

tracked manner, which in turn will impact of the level of damages awarded. The 

independent assessment of claims by MIAB will have the desired result of resolving 

clinical negligence claims at a fair and equitably assessed level, at an earlier 

opportunity, so ultimately reducing legal costs to the State and the taxpayer. 

 

It is acknowledged in Mr Justice Charles Meenan’s report, October 2018, that there 

are many cases in which causation will be in issue.  It is an option that matters would 

proceed before MIAB as assessments of damages only, in a timely and efficient 

manner, with the Court thereafter considering the questions of liability and/or 

causation.  

 

In addition, it may be the case that SCA would identify bodies or types of claims as 

would remain to be investigated and determined by SCA given their expertise and the 

duration of the life of the investigations. Birth injury claims, for example, may be 

deemed exceptions to be prescribed for in legislation establishing MIAB, as claims that 

should remain with SCA.  Acquired brain injury claims may be determined, in the first 

instance, to be claims that remain with SCA (Clinical Indemnity Scheme) with such 

claims being monitored on an annual basis with a view to a potential pilot project and 

transfer to MIAB over a period of two to five years.  

 

It is notable that PIAB was in a position to provide and update Books of Quantum 

(2004 and 2016), which serves as a method of consistent reporting of the 

assessments it provided.  The SCA has very clear and proper rules in terms of patient 

confidentiality etc. such that it may require a further two to five year period for them 

to be in a position to provide the data in respect of clinical negligence claims to inform 

a MIAB equivalent, similar to the PIAB Book of Quantum.   

 

It is proposed that Mr Justice Meenan’s Group (or another) undertake a constructive 

consensus consultation process with a view to all parties who hold information and 

data relevant to MIAB’s assessment of damages contributing to the review. 

 

8. CONCLUSION  

 

The above paper is submitted to Mr Justice Meenan advocating for the establishment of MIAB 

for the assessment of damages in clinical negligence actions where liability and causation is 

either: 

  

(a) not in dispute by the parties, or  

(b) is not to be considered by MIAB and will either be considered between the parties 

and/or before the Courts separately and distinctly from the assessment of damages to 

the applicant by MIAB.   
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The proposed establishment of MIAB is an opportunity to positively and comprehensively 

respond to both patient and the general public dissatisfaction with the current system of 

resolving clinical negligence claims. It has been demonstrated that reforms of our Court 

system are often cumbersome and slow to be implemented.  Therefore, a comprehensive and 

robust response to recent calls for change in respect of personal injury actions and clinical 

negligence actions mandates the brave step of the establishment of MIAB, without delay.  The 

success of PIAB since its establishment in 2004, with clearly recognised and heralded results, 

is evidence of what can be achieved.  

 

Aisling Gannon 

Eversheds Sutherland  

 

END 

14/06/2019 
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4.  Dual table outlining the timeline and steps to be taken and as currently apply to PIAB, 

with adaptations and amendments as inserted in respect of MIAB; 
 

5.  Book of Quantum, and potential future impact of SCA data detail, include reference to 
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