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1. This note addresses the background to proposals for a Medical Injuries Assessment 

Board or an extension of the Personal Injuries Assessment Board (“PIAB”) to medical 

negligence claims.  

 

2. At present, s.3(d) of the Personal Injuries Assessment Board Act, 2003 excludes 

from the list of civil actions to which the Act applies, 

 
  “one arising out of the provision of any health service to a person, the 
carrying out of a medical or surgical procedure in relation to a person or the 
provision of any medical advice or treatment to a person.” 

 

3. In 2011, Richard Bruton, the then Minister for Jobs, Enterprise and Innovation 

proposed that a new body, the “medical injuries assessment board”, could be 

established to deal with medical negligence claims.  A report on the front page of The 

Irish Times on 8 June 2011 contained details of the proposal.  According to the 

report, this board would be modelled on the Personal Injuries Assessment Board 

(“PIAB”) with potential savings of €50 million over three years. 

 

4. The cost of developing a separate body was subsequently considered prohibitive but 

discussions between the Department of Jobs, Enterprise and Innovation and the 

Department of Health continued through 2011 and 2012 on a proposal to extend the 

remit of PIAB to include medical negligence claims.  The proposal in relation to the 

transfer of medical negligence cases to  the Injuries Board appears to have been 

driven by PIAB but may have initially been suggested by Mary Harney when she was 

then Minister for Health. 

 

5. In correspondence from the Minister of Health (James Reilly) to the Minister for Jobs 

(Richard Bruton), issues were raised including in relation to the strengths and 

benefits of the current tort system; possible duplication / capacity issues; costs and 



patient safety issues. 

 

6. One of the concerns highlighted at that time was that the current tort based system 

posed considerable challenges to potential plaintiffs pursuing clinical negligence 

cases given the high burden of proof and highly technical evidence required to prove 

causation.  A large percentage of cases (40% cited) were eventually abandoned.  

The concern was that without this “filtering,” a greater number of these cases could 

find their way into the Injuries Board with a consequential increase in the number of 

patients receiving compensation and that while the transaction costs could be lower, 

the ultimate cost to the State could be higher. 

 

7. It was also noted that the argument for the role of PIAB in medical negligence cases 

appeared to be based on an assumption that inclusion of the cases would result in a 

greater willingness on the part of hospitals and clinicians to admit liability and settle 

cases earlier (and at lower cost) than is currently the case but it was thought that this 

“cultural shift” would be unlikely to come about by the involvement of PIAB alone.  

 

8. Discussions at that time highlighted the introduction by the NHS Litigations Authority 

in the UK of a ‘Low value claims scheme’ for clinical negligence cases, restricted to 

cases with a valuation of damages up to a maximum of £25,000 Sterling.  

 

9. The view of the State Claims Agency (“SCA”), in line with the legal advice received 

by the Department of Health, was that while they had no objection in principle to the 

assessment by PIAB of clinical negligence cases where liability/causation was not in 

dispute, there were special features associated with clinical negligence claims 

rendering the PIAB process unsuitable for medical negligence claims in contrast to 

traffic accident claims/low cost claims dealt with by PIAB and that medical negligence 

claims were best managed within the existing tort system.   

 

10. It was also noted that were issues around the SCA as insurer admitting liability on a 

consultant’s behalf and the attendant reputational damage that may impact on a 

consultant’s ability and right to earn a living in their private practice.  

 

11. Further issues were raised by Forfás (a national policy advisory board) who was 

asked to do a cost benefit analysis and it was suggested that the Working Group on 

Medical Negligence might be best placed to consider the proposal given its 

complexity and seriousness.  It was noted that not all of the cost benefits derived 



from the proposal will be monetisable, making multi-criteria analysis an appropriate 

analytical tool. 

 

12. In a letter in 2011, Kearns P indicated that the Group would be anxious that any 

consideration of proposals in respect of transferring cases to PIAB would be fully 

informed by the report of the Working Group which was due to be published at the 

end of that year.  Minister Reilly proposed to Minister Bruton that the views and 

recommendations of the Group be taken into account prior to any further policy 

decisions in the matter. 

 

13. In 2014, the Department of Jobs, Enterprise and Innovation held a public 

consultation on the operation and implementation of the Personal Injuries 

Assessment Acts, 2003 and 2007, including the proposal to include medical 

negligence cases in PIAB’s remit.   A number of submissions were received which 

are available online.1 

 

14. In their submission, PIAB stated that: 

 
 “as a service to the citizen, claimants/their families/society would benefit 
enormously from a non-adversarial claims process in many of these cases”  

 
and 

 
“It is important to highlight that removing the ban on assessing medical 
negligence claims does not require the state nor private sector medical 
respondents /insurers to use the model but offers these respondents/their 
insurers a lower cost processing model which they can use when appropriate 
for some cases and still engage litigation if more appropriate for other cases. 
It is not an “either/or” situation but offering another resolution tool, making it 
available, a choice such respondents already have in the case of their Motor, 
Public and Work place claims book. For example in cases where the state or 
a private sector respondent/insurer find they have committed a ”wrong” then 
an adversarial costly and lengthy litigation resolution system is not 
economically nor socially viable in our view when the Board model can focus 
on assessing the value of the award due. In other cases where a defence is 
warranted, a liability matter remains at issue, litigation may then be the best 
model to adopt but not in all cases. Any relevant amendment would require 
provision for a commencement order from the Minister to allow for the 
research of and production of guideline levels of Damages and the allocation 

of the required resources to the Board.” 2 
 

 

                                                
1 https://dbei.gov.ie/en/Consultations/Public-Consultation-PIAB-Acts-2003-and-2007.html  
2 See https://dbei.gov.ie/en/Consultations/Consultations-files/4-Personal-Injuries-Assessment-Board-
submission.pdf [Accessed 7 May 2019] 

https://dbei.gov.ie/en/Consultations/Public-Consultation-PIAB-Acts-2003-and-2007.html
https://dbei.gov.ie/en/Consultations/Consultations-files/4-Personal-Injuries-Assessment-Board-submission.pdf
https://dbei.gov.ie/en/Consultations/Consultations-files/4-Personal-Injuries-Assessment-Board-submission.pdf


15. A very comprehensive submission made by the SCA detailing their concerns and 

issues in relation to the proposal is also available online.3  The SCA did, however, 

propose that the board should include needle-stick injuries in the classes of claims it 

assesses as well as those involving minor/moderate psychological sequelae. 

 
16. Following the public consultation, and also recommendations made by the Cost of 

Insurance Working Group to the Department of Business and Enterprise, the 

Department published a scheme for an Personal Injuries Assessment Board 

Amendment Bill in 2017 resulting in the Personal Injuries Assessment Board 

Amendment Act 2019 which was signed into law in Feburary of this year.  The 2019 

Act does not make any amendments to the classes of civil action to which PIAB 

applies.  

 
17. In summary, it appears this proposal has been well considered in the period since 

2011 and there are many compelling reasons why an extension of PIAB’s remit to 

medical negligence cases is not advisable including: 

 
- It is likely to result in a proliferation of claims including claims in relation to 

medication errors occurring in hospitals every year that currently do not result 

in claims 

- There is potential for a consequential increase in costs and administrative 

burden if every single claim made would have to be investigated by the 

Injuries Board, with the holding of interviews, etc as well as the SCA 

- This potential increase in costs and administrative burden would be of little 

benefit given that liability will be disputed in the majority of cases given their 

complex nature 

 

Nothing further occurs. 

 

 
 
 
 
 

                                                
3 https://dbei.gov.ie/en/Consultations/Consultations-files/5-The-State-Claims-Agency-submission.pdf 
[Accessed 7 May 2019] 

https://dbei.gov.ie/en/Consultations/Consultations-files/5-The-State-Claims-Agency-submission.pdf


 


	TO:  Mr. Justice Charles Meenan

