
 

1 
 

Dated 11th February, 2019 

 

MEMO TO MR. JUSTICE MEENAN’S EXPERT GROUP 

BY ERNEST J. CANTILLON 

 

Following a request from the Chairman of the Expert Group on the 17th January 2019, I write 

this memo, which is principally focused on trying to get an earlier resolution of Medical 

Negligence cases.   If resolved earlier, it will ease the burden of the Patients who are 

adversely affected.    This will result in a reduction in damages paid, and a saving in the 

associated legal costs.       

 

This is, by no means, an insignificant problem.    There have been many studies, which have 

reviewed the incidence of adverse events occurring whilst in Hospital.    The seminal study 

is known as the Harvard Study1.    This, and other Studies, concluded that somewhere in the 

region of 1 in 25 attendees at Hospital, will have an adverse event.  Thus, the number of 

adverse events in our Hospitals each year is of the magnitude of many thousands2.        In 

the vast majority of these adverse events, the Patient is not informed.   

We, in our Practice, so often see instances where:- 

 

→   A Patient goes in to Hospital for surgery.    

                                                           
1    Brennan TA,  Leape LL,  Laird NM, et al   Incidence of adverse events and negligence in hospitalized patients: results 

of the Harvard Medical Practice Study I. N Engl J Med 1991;324:370–6. doi:10.1056/NEJM199102073240604.             
This Study concluded that 3.7% of Hospital Patients in New York State had experienced an adverse event.   An 
Australian Study, reported that 16.6% of Hospital admissions were associated with an adverse event.    These studies 
have been replicated in the UK, Denmark and New Zealand.   All have come up with somewhat similar figures.   I believe 
that the Department of Health, some time ago, came out with a statement which acknowledged and accepted the 
applicability of the Harvard Study to the Irish situation. 

2 See also the article by Rafter and others published in 2016 in the BMJ titled “The Irish National Adverse Events Study”.    
https://qualitysafety.bmj.com/content/early/2016/02/09/bmjqs-2015-004828.  This confirmed that the frequency 
of adverse events that is found by the Harvard study and others was similar in Ireland. 

http://dx.doi.org/10.1056/NEJM199102073240604
https://qualitysafety.bmj.com/content/early/2016/02/09/bmjqs-2015-004828


 

2 
 

→   The Patient has a general anaesthetic.   

→   Something adverse happens.   Of course the Patient is unaware of it, as he is under 

anaesthetic.    

→   The Surgeon sees the adverse event occurring.     

→   The Surgeon treats the occurrence as best he can.    

→   The Patient comes around from sedation and is not told.    

→   The Patient does not make a good recovery and is not told why, but is left with the 

erroneous impression that, in some way or other, his delayed recovery is just one of 

those things.   

How fair is this?  

 

I believe that an awful lot of the distress to the Patient, costs and expenses that are incurred 

in the steps set out below, could well be avoided, if there was a statutory obligation (backed 

up by criminal sanctions) on a Health Professional who receives a complaint (or who is aware 

of an adverse event), to respond at the outset to that complaint / adverse event in a fulsome 

fashion.  If there were sanctions for the failure to do so, including criminal sanctions, then the 

steps that are taken above and below, would not be taken in a number of cases.   There is 

research which Dr. Tim McDonald3 and colleagues carried out of adverse events at the 

University of Illinois4, which demonstrates that Patients who are dealt with properly and 

frankly, often do not bring claims that they might otherwise be forced to bring, and, when the 

Patients are dealt with frankly, they are more amenable to compromise on a reasonable 

basis.     That study was reported in Health Services Research Journal.  The conclusion was 

that a candid approach to adverse events:- 

 “was associated with increases in the frequency of incident reports, event analysis, 

and post event communication consults and reduction in claims, legal fees, legal 

                                                           
3 Dr. McDonald was a Professor of Anaesthesiology and Paediatrics at the University of Illinois.  He was also their Chief 
Safety & Risk Officer for Health and in addition, a Lawyer 
4 See The “Seven Pillars” Response to Patient Safety Incidents:  Effects on Medical Liability Processes and Outcomes by 
Bruce L. Lambert, Timothy McDonald and others, published in the Health Services Research under reference August 
2016  https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5134341/.   

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5134341/
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expenses, costs for claims, settlement costs and self-insurance costs.   These results 

were of a clinically and financially significant magnitude and persisted for more than 7 

years after the initial intervention”  

The study showed that encouragement of candidness results (predictably), in an increase in 

reported incidents, but a decrease in the number of claims.       

A similar paper published recently on the 21st January, 2019 in the British Medical Journal 

(BMJ) and makes the same point5.            

Ruary Martin, who attended before this Group, demonstrated the considerable emotional 

strain that he was put under, as a result of the stone walling practice that I have referred to 

above.  I am sure that nobody would endorse that approach to somebody like him, or indeed 

any other Patient for that matter.   

Further, there is considerable expense (and perhaps more importantly distress to the Patient) 

in legally finding out what the Health Professionals know (and should disclose).  

 

 

 

THE JOURNEY FROM A PATIENT’S PERSPECTIVE 

1. ASK THE HEALTH PROFESSIONAL 

A Patient goes into a hospital.  There is an adverse outcome.  He / She seek answers.  None 

are forthcoming.   The majority of cases that I see, are cases where there has been no 

satisfactory explanation given for an adverse event.   I cannot emphasise enough the totally 

unnecessary suffering that is additionally inflicted upon Patients, who have had adverse 

outcomes, by the failure to give an explanation.  No Health Professional sets out to 

intentionally harm a Patient.  However, considerable harm is being (I regret to say, 

                                                           
5 See BMJ Article titled “Consultant-led bereavement service helps avert legal action”.    Grimes CE & Ors 
https://spcare.bmj.com/content/early/2019/01/10/bmjspcare-2018-  

https://spcare.bmj.com/content/early/2019/01/10/bmjspcare-2018-
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intentionally) caused by the manner in which adverse events are dealt with.    It is undoubtedly 

the position that there is, in some cases, an explanation that can be given which might be 

exculpatory.   There might be an explanation which could also amount to an admission of 

fault, but silence generally prevails.    How can Health Professionals learn from mistakes, if 

they do not even acknowledge their existence? 

 

 

2. CONSULT A LAWYER 

After a period of what I might term ‘stone walling’, the Patient calls a Lawyer.   The Lawyer 

investigates the matter.   This involves taking up the medical records.    This might seem an 

easy task.    Regretfully, it is not.    There are considerable delays.  In Cork University Hospital 

/ Cork University Maternity Hospital, for example, it can take six months, and sometimes 

longer, to get records.  Often records are disorganised and incomplete. It appears to be no 

coincidence that, on occasions, significant records are omitted or altered6.  Invariably, the 

Risk Management Department records (which should contain any reports of and 

investigations into adverse outcomes) are withheld.    

When the records come in, the Lawyer reviews the records.   The Lawyer considers whether 

or not within the records there is an explanation that can be furnished to the Patient and, if 

so, the matter might end there, although I hasten to add that I do not believe that a Health 

System which depends on Lawyers to give the explanation, which the Health System should, 

by right, give, is a system that we should endorse.     

                                                           
6 Committee Member and Patient Advocate, Mark Molloy, will no doubt be in a position to recount his personal 

experience.  Briefly, for the purpose of this part of the memo, what is relevant, is that, not alone were Mark and Roisin 
Molloy not given a truthful account as to what happened, which led to the unfortunate death of their son Mark, the 
records were in fact changed.    The CTG (which is a monitor which records, in utero, the baby’s heart rate) was changed 
after the event, so that the entry suggested (incorrectly) that the heart rate was satisfactory.   That was then changed to 
read that the heart rate was unsatisfactory (as it clearly was).        
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3. RETAIN AN EXPERT 

If the Lawyer cannot find the answer, but believes that there is a negligent event, the Lawyer 

will advise that the Patient, instructs the Lawyer to retain the services of an appropriate Expert 

to advise on the matter.    This will involve the Lawyer preparing a detailed Summary of the 

Case, and furnishing the medical records (having put them in order) to the Expert.  

Expert reports vary in cost but, on average, they cost approximately €3,0007.         

The Patient at this point, is rightfully baffled.     

→  They went into Hospital to have a procedure.   

→  It went wrong.     

→  They asked what happened.     

→  They were not told by those that knew and are professionally (at least) obliged to tell.  

→  Now they are being asked to pay €3,000 to find out.  

The Expert will furnish a report.   All of this takes time and it is expensive.  

If the report sets out a satisfactory explanation, which is exculpatory of the Hospital, this will 

be explained to the Patient by the Lawyer, and there the matter will rest.     The Patient will 

be considerably out of pocket.    This expense could be spared, if the Hospital just provided 

the explanation immediately following the adverse event. 

If there is a report that indicates medical negligence, then the Patient will be advised that their 

options are to:- 

1. Do nothing further, or 

                                                           
7 I should also say in passing, that it is a matter of regret that it is not possible to retain, from a Patient’s perspective, 
credible Experts in Ireland, in the vast majority of disciplines.    The same difficulty does not apply on the Defence side, 
in that such Experts are prepared to give evidence and support in the defence of claims, but they are not prepared to 
support (even meritorious claims) on behalf of Patients. 
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2. Write a legal letter of complaint, or 

3. Complain to HSE / Medical Council / HIQA, or 

4. Pursue a legal claim seeking to establish that there has been negligence, and an 

appropriate award for compensation in respect thereof.  

 

When considering these steps, one should pause to ask, is it really necessary that we go 

through all these steps to find out what the Health Professional knows from the outset.    If 

there was an obligation (backed up by criminal sanctions), on Health Professionals to inform 

Patients of adverse outcomes, then these steps would not be required.    This would be of 

considerable benefit to Patients, the Health System, and would result in a considerable 

financial saving.   

 

 

4. LEGAL LETTER CALLING FOR AN EXPLANATION 

The Lawyer, if requested, will write a letter of complaint.   This should set out, in some detail, 

the complaints that are being made, and why it is felt that the Health Professional has a case 

to answer.  Such a letter would call for an explanation as to what happened, and why it 

happened.  Such letters request that, if there is an exculpatory account to be given, that it 

should be furnished.   However, my experience is that, invariably, the height of what one gets 

by way of a response, is an acknowledgement of receipt of the letter, and an indication that 

the letter is receiving attention.  I think that it is fair to say that no substantive reply is ever 

furnished to such a Letter of Claim.    One has to ask why.   There are clearly some cases 

where the Hospitals / Medical Personnel can give a response.    The failure to do so, is 

distressing (to put it at its mildest) to the Patient, damages the Hospital / Patient relationship, 

and causes an escalation of costs.   

Before looking at the legal route, I should refer to alternative fora and relevant legislation.  
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5. (A) ALTERNATIVE FORA TO THE COURT  

 

(i) The Medical Council Guidelines 

Firstly, there are the Medical Council Guidelines, “Guide to Professional Conduct and Ethics 

for Registered Medical Practitioners 8th Edition”.   These set out a duty in relation to open 

disclosure and candour8.  At paragraph 67.1, and at paragraph 67.2, it clearly states that 

Patients and their families are entitled to an honest, open and prompt communication about 

adverse events which may have caused harm.   All Irish Doctors are supposed to adhere to 

these Guidelines.   Unfortunately, without legislation to put this on a statutory footing, and 

without penalties for non-compliance, this remains merely a guideline which, experience 

demonstrates, is not adhered to.  That was exemplified, par excellence, by the lack of honesty 

and candour shown to cervical cancer patients in the last year.     The Doctors knew that 

cervical smear test results had been misread.   These Laboratory errors resulted in some 

Patients having early stage cervical cancer left untreated, resulting, sadly, in some deaths.  

Yet the system (both at Doctor and HSE level) institutionally accepted a regime that 

amounted to a ‘cover up’ of the errors.    This, unfortunately, is not unique.  It is something 

that I see regularly.   

A complaint to the Medical Council is an option, but rarely availed of.    The Patient is regarded 

as a mere witness.   As part of the Medical Council’s investigations, the Preliminary Practice 

Committee can commission an expert report regarding the matter.  The complainant (patient 

or representative) is not provided with a copy of that report. Whilst such a complaint might 

provide, in some cases, a finding of misconduct, it rarely provides answers9.    

                                                           
8 Candour is simply a responsibility on hospitals, medical and nursing staff to tell the truth to patients, when there has 

been a mistake, which has adversely affected the Patient.   

 
9 Committee Member, Mark Molloy, can give an account as to the unsatisfactory nature of his dealings with the Medical 

Council, following the tragic death of his son Mark.    
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(ii) HSE Hospitals National Guidelines 

Secondly, HSE Hospitals have signed up to National Guidelines, entitled “Open Disclosure: 

National Guidelines-Communication with Service Users and their Families following adverse 

events in Health Care”, published in November 2013.     These Guidelines provide for open 

disclosure of an adverse event, and in theory should be mandatory.  However, there is no 

penalty for non-compliance, and experience tells us that these Guidelines are not honoured.   

Clearly these Guidelines were ignored by those Health Professionals employed by the HSE, 

who failed to inform those adversely effected by errors in the reading of the Cervical Check 

smears.   

 

The “Quality Assurance and Verification Division” of the HSE has issued Guidelines on 

Incident Management10.    This is some 149 pages long and it is, in my view, a most unwieldy 

document.     

  

The HSE also have issued electronically (and perhaps in paper, although I have not seen the 

paper version) guidance in relation to complaints11.    The focus is upon the right to complain, 

but there is little focus on the obligation to give answers.      Regretfully, my experience in 

dealing with HSE Hospitals, is that no satisfactory explanation is ever given, notwithstanding 

the aspiration contained in these documents12.     

 

There is of course no independent complaint process here.   The various Complaint Officers 

are all employees of the HSE.   

 

 

                                                           
10  The Incident Management Framework link -   https://www.hse.ie/eng/about/qavd/incident-management/  
 
11 Complaints policy and guidance link -       https://www.hse.ie/eng/about/qavd/complaints/  
 
12 This also was the experience of Ruary Martin who attended before the Committee. 

https://www.hse.ie/eng/about/qavd/incident-management/
https://www.hse.ie/eng/about/qavd/complaints/
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(iii) HIQA 

HIQA do not have the legal power to investigate individual complaints 

 

 

 

5(B)     RELEVANT LEGISLATION / PROPOSED LEGISLATION 

 

(i) Civil Liability (Amendment) Act 2017 

Turning then to the legislation.  Firstly, there is the Civil Liability (Amendment) Act 2017 which 

came into force in September 2018.     This provides for voluntary, protected open 

disclosure.    It will be apparent therefrom, that there is no mandatory requirement to make 

an open disclosure following an adverse event.      This Act provides for voluntary disclosure.    

Reference to the disclosure being protected means that the disclosure cannot be used as 

evidence of liability or fault during civil litigation or indeed for the purposes of a Medical 

Council complaint. The value, effect and efficacy of such voluntary protected disclosure, is 

virtually put to nought by making it inadmissible and not usable in any civil proceedings.   In 

other words, you can have the perverse situation whereby a Doctor may admit that they have 

grievously wronged a Patient, but deny it in the course of litigation, and the Patient cannot 

use that admission in any subsequent proceedings.  It is said that it (the non-admissibility of 

the admission) will facilitate open disclosure, but I have seen no evidence of this in the 

operation of this legislation to date.  I also do not see any reason as to why the professional 

ethical obligation of a Doctor to tell the truth to a Patient, should, in any way, be watered 

down.     

 

(ii) Patient Safety Bill 2018 

The Patient Safety Bill 2018 is still in draft form and as such is not in force.   This apparently 

will provide for mandatory disclosure of serious patient safety incidents.  It is unclear as to 

who (if anyone) will be penalised for non-disclosure.   However (as drafted), the disclosure 

will also be protected as it is under the Civil Liability (Amendment) Act 2017.    Thus, any 
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disclosure cannot be used as evidence of liability or fault during civil litigation or indeed for 

the purposes of a Medical Council complaint. 

 

(iii) Pre-Action Protocols 

Currently there are no Pre-Action Protocols, although I understand that the drafts are at an 

advanced stage.    Of course the Pre-Action Protocols come into play long after the adverse 

event has occurred, and long after the Patient has left the Hospital without an explanation.    

I am suggesting that the obligation to inform the Patient of an adverse outcome, and why it 

happened, should come into play at a far earlier point in the relationship.  Further, there is, in 

reality, no real sanction applied to a Health Professional under the proposed Protocols, if 

there is a failure to be candid.  The obligation to be candid, should not only become operative 

when legal action is contemplated.       

Before you get to an action at all, the obligation to candidly inform the Patient of the fact of 

the adverse event, and reasons therefor, should be statutorily set out, together with penalties.  

 

Absent published protocols, it is inappropriate to comment further.  

 

Having failed to get a response in the Hospital for the adverse outcome, and having failed to 

get a response from a formal request via a Lawyer, the next step the Patient takes is the legal 

route.   

 

6. THE LEGAL ROUTE 

If there is no substantive response to the letter of complaint, as there invariably is not, then, 

after a period, proceedings are issued. 

It is not professionally acceptable for either a Solicitor or a Barrister to launch proceedings 

against a Health Professional, unless there is support for the claim from an equivalent 
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appropriate Medical Expert.  Without such support, proceedings should not be issued by any 

responsible Lawyer, and it is in fact professional misconduct to do so.13  

The following are the steps taken in the legal process.  

(i) Mediation14 

Prior to issuing proceedings, a Lawyer has a statutory obligation to advise a client of the 

option to mediate, and to file a Statutory Declaration confirming that the Lawyer has given 

the client oral and written advice about the option to mediate their claim before issuing 

proceedings.  Whilst most Lawyers welcome mediation, this stage is invariably not an 

appropriate time to request mediation.  At this stage the client has only been met with silence 

in response to their complaint and a request to mediate would generally be premature and 

futile at that stage.      

(ii) Personal Injuries Summons 

Proceedings are launched by issuing a document which is known as a Personal Injuries 

Summons (PIS).   Under existing Rules, and in particular under section 10(2) of the Civil 

Liability & Courts Act 2004, it is obligatory to set out, with some particularity, details of what 

the Patient alleges happened.   Section 10(2) sets out what, as a minimum, is to be contained 

in a Personal Injuries Summons, and is reproduced hereafter for ease:- 

 

 
“(a)  the plaintiff's name, the address at which he or she ordinarily resides and his or 

her occupation, 

 

 
(b)   the personal public service number allocated and issued to the plaintiff under 

section 223 (inserted by section 14 of the Act of 1998) of the Act of 1993, 

 

 
(c)   the defendant's name, the address at which he or she ordinarily resides (if known 

to the plaintiff) and his or her occupation (if known to the plaintiff), 

                                                           
13 One exception to this would be if one was in danger of having ones claim Statute Barred, because of the 

Statute of Limitations.  In such circumstances, one could issue what is loosely called a Safety Writ, and of 
course that would not be served until there was a supportive report. 
14 See Mediation Act 2017 
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(d)   the injuries to the plaintiff alleged to have been occasioned by the wrong of the 

defendant, 

 

 
(e)   full particulars of all items of special damage in respect of which the plaintiff is 

making a claim, 

 

 
(f)   full particulars of the acts of the defendant constituting the said wrong and the 

circumstances relating to the commission of the said wrong, 

 

 

(g)   full particulars of each instance of negligence by the defendant”. 

 

I would like to emphasise the fact that considerable detail is put into the Personal Injuries 

Summons.  The details mirror, to some extent, the complaint already sent, in letter form, albeit 

in greater detail, and in a more formal legal way.   It must also be recalled that it is likely that, 

prior to the formal legal letter being sent making a complaint, the Patient would have 

complained in the Hospital, or at least enquired as to what happened.    In any event, because 

of silence, these proceedings (the PIS) are then served.     Whatever explanation there may 

be for:- 

(a) Not telling the Patient the reasons for the adverse outcome whilst in Hospital, or  

(b) Not responding to the legal letter of complaint, 

it is hard to understand how the service of this document does not result in a timely response, 

particularly having regard to the fact that the State Claims Agency (SCA)  / Medical Protection  

Society (MPS) say that over 90% of the cases brought against them settle.  It is true that they 

do settle, but only after all the steps below have additionally been taken (in my view 

needlessly).    

(iii) Notice for Particulars 

Often a Notice for Particulars might be raised by the Lawyer for the Health Professional in 

relation to the Personal Injuries Summons.   This is often a pro-forma document, in which 

questions are asked by a Health Professional seeking clarification of what is contained in the 

Personal Injuries Summons.  Sometimes, these are, in fact, stalling techniques, in order to 
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gain time.      If there are genuine queries, this is the opportunity to get answers.   Having got 

the answers, one queries why the cases are not resolved even at this stage.  

(iv) Defence 

The next step is for the Defendants to put in a Defence to that claim.    It invariably takes an 

Application to the Court to force Defendants to serve a Defence.  I understand from my 

colleagues, who represent Defendants, that part of the delay in filing Defences, is the difficulty 

that they in turn have in getting records, and obtaining instructions from the Health 

Professionals involved.   There are considerable delays in the furnishing of records, and in 

particular the furnishing of complete records from Hospitals throughout the country.    This is 

not withstanding the provisions of the Data Protection Act.    It seems to me, if I may say so, 

that, to some extent, there is a pandering by the Defence Organisations to their own 

clients15.   The Health Professionals are getting indemnity from the State, or their Insurers, 

and they should cooperate fully with the State / their Insurers, including the provision of 

records, and indeed a narrative explanation as to what happened, which should be provided 

by all the relevant participants including the Nurses and Doctors.  

In any event, a Defence will be filed and, in my experience, it often takes some nine months 

from the service of the proceedings to the actual delivery of the Defence.        This nine month 

period may well be two to three years post the adverse event.    This is because some time 

will have elapsed before the Patient ever decides to see a Lawyer.   Time will elapse before 

the Lawyer issues proceedings, whilst he / she is investigating the matter.   Thus, it is not just 

a nine month window within which investigations on the defence side can take place.     

The Defence that is filed comes as a major surprise to the Patient / Plaintiff, but not to their 

Lawyers.    The Defence, invariably, is a blanket Defence, which denies everything.   It will 

be recalled that the Patient / Plaintiff will have to set out their stall, with particularity, in the 

                                                           
15 Even at the 11th hour when cases settle, we still have the situation whereby payments are made, but the Health 

Professionals insist on stating that such payments (often of many millions) are being made “without an admission of 
liability”.    What does the Patient / Plaintiff (and the public at large) make of a Justice System that permits what is, by 
any standards, hypocrisy. 
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Personal Injuries Summons.  It is a breach of Professional Guidelines for Lawyers to issue 

proceedings without supportive medical reports confirming that there was negligence.   The 

Rules also require the Patient / Plaintiff to set out all the details that are set out in the Personal 

Injuries Summons.  However, when it comes to the Defence, no such requirements are in 

place.   In other words, it is in order for Defendant Lawyers to file a full Defence, even though 

no supportive report, justifying such a Defence, exists16.  Section 12 (1) of the Civil Liability 

and Courts Act 2004, provides that the Defence should specify:- 

“(a) the allegations specified, or matters pleaded, in the personal injuries 

summons of which the defendant does not require proof, 

(b) the allegations specified, or matters pleaded in the personal injuries 

summons of which he or she requires proof, 

(c) the grounds upon which the defendant claims that he or she is not liable for 

any injuries suffered by the plaintiff, and 

(d) where the defendant alleges that some or all of the personal injuries suffered 

by the plaintiff were occasioned in whole or in part by the plaintiff's own acts, 

the grounds upon which he or she so alleges”. 

 

It will be seen that this requires the creation of a reactionary document (that is reactionary to 

the PIS), rather than a document which might set out the Defendants stall as to what 

happened.     

Paragraph (a) merely requires the Defendant to say what parts of the Personal Injuries 

Summons they do not require proof of.  The only concession that happens in practice here, 

is that the name of the Plaintiff may be conceded, and his date of birth, but nothing of 

substance.  

                                                           
16 Is this not a perverse situation?    The Patient (under threat of penalty), has to set out, in considerable detail their 
position.   Yet the Professional, who likely knows precisely what happened, has no obligation to say anything, and of 
course no penalty applies, as there can be no default.   
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Paragraph (b), requires the Defendant to set out the allegations that they require to be proved.   

Invariably, all allegations are required to be proved.  

Paragraph (c) requires the Defendant to set out the grounds, or basis upon which they are 

not liable for the injuries suffered by the Plaintiff.    This might, at first glance, be seen to be 

going some way towards requiring a Defendant to set out their stall.  However, in practice, 

and as interpreted, there is no such obligation.   What happens in practice, is that a Defendant 

will say that the grounds upon which they are not liable, is because they have followed the 

normal practice that is applicable in such procedures.   That tells you absolutely nothing.  

We seem to have come to a position whereby Society and Medical Ethics require 

Professionals to be candid.  However, within the Courts system, we seem to endorse a ‘keep 

your cards close to your chest’ policy.    We facilitate obfuscation and fudge.  I do not think 

that that should be permitted or endorsed.   I think that the requirements that apply to a 

Patient / Plaintiff, should equally apply to Defendants, and there is even perhaps a greater 

moral or public policy considerations as to why this should be so.    I think that Defendants 

should be obliged (under penalty in the event of default) to set out what they say happened, 

and why it happened.    

Considerable sanctions apply to a Patient / Plaintiff who mis-states his / her case.  They are 

liable to be charged with perjury, if they verify (incorrectly) on Affidavit17, the contents of the 

Personal Injuries Summons.  They are liable to have their cases dismissed for exaggeration, 

with legal costs awarded against them, and all sorts of draconian provisions are 

applicable.   However, a Defendant, who may well know precisely what happened, can sit 

back and say “prove it”.   Of course, there is a burden of proof on a Patient / Plaintiff, but the 

practice of permitting a Defendant to remain mute (sometimes when purporting to invoke a 

right against self-incrimination) comes at too high a cost.    That type of generalised pleading 

and general traverses, in my respectful view, has no place in a modern developed system of 

                                                           
17 It might appear, at first glance, that there is an equivalence between the Plaintiff and the Defendant, as both must 
swear Affidavits of Verification.   However, the Plaintiff will be deposing that the considerable details that are contained 
in the PIS are correct.    The Defendant will merely have to depose that the contents of his (meaningless) Defence are 
correct.    Thus, it is not a high bar to depose that one is swearing the truth of a document which merely says “prove it”.   
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justice.      We do not tolerate it in the Commercial Court.    Defendants are required in that 

Court to set out their stall with considerable particularity.   Stephen Dowling, in his Book  “The 

Commercial Court” states:- 

      “Blanket denials can also lead to the obfuscation of the issues and it has been stated 

that this “type of pleading has no part to play in the work of the Commercial 

Court18”.”  

If the Commercial Court requirement in relation to Defences, was also a requirement in 

medical negligence cases, as I believe it should, then, at the point of the delivery of a 

Defence, there would be a requirement to pause and consider ‘what is our Defence?’   That 

is the question that is asked on the eve of trial, and when faced up to results in resolution of 

in excess of 90% of medical negligence cases.   This, of course, is many years post the event.  

It will have been a distressing and expensive journey.   

(v) Discovery 

After the Defence is filed, the next step in the process may well be Discovery.   This may be 

Discovery sought by the Defendant against the Plaintiff where they may seek the Plaintiff’s 

prior medical records.   This might be designed to show that, whatever the Plaintiff is now 

complaining of, was a pre-existing condition, and not related to the index procedure that is 

being criticised.   The Patient / Plaintiff may seek discovery of hospital records to satisfy 

themselves that what they have got (directly from the Hospitals), are the totality of the records.   

The Patient / Plaintiff may also require Protocols and Risk Management reports, or any other 

type of reports with a view to establishing what happened.    

(vi) Reports 

The Lawyer for the Patient / Plaintiff will commission a range of reports.  Obviously reports 

will be commissioned on liability and causation.    Medical reports on the current condition 

and prognosis will be obtained.    In catastrophic cases, it will be necessary to obtain reports 

from a range of other experts, including Care Experts, Vocational Rehabilitation Experts, and 

                                                           
18 See “The Commercial Court”, Kelly J., (2004) 9(1) Bar Review, February, 2004, at p.5. 
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the like.   Similar reports will be obtained by the defence, all at considerable expense.     In 

rare cases, it may be the position that the Health Professionals do not know that they have 

made an error.  However, once their position has been considered by independent experts 

retained by the Defence, their liability often becomes clear, yet frequently, no step is taken to 

communicate with the Patient / Plaintiff, that liability is, at that point, is not going to be an 

issue.       

(vii) Exchange of Expert Reports  

The next step in the process is the exchange of expert reports.    This is provided for under 

S.I.391/98.   There were precursors19 to S.I. 391/98, which were wholly unworkable, and 

provided for the staggered provision of reports.  It required that the Plaintiff would give their 

reports, and then the Defendants could react.    This was universally condemned as being 

unfair, and we now have, quite properly, an exchange of reports.     Unfortunately, 

notwithstanding the Rules that provide that the exchange of reports should take place within 

a short time of the delivery of the Defence, this does not occur, in fact, until a matter of days 

before trials commence.  At that point, for the first time, from a Patient / Plaintiff’s point of 

view, one will see what the real defence is.  One will see at this point what the experts are 

saying from the Defence side.  It is not unique to find Defence reports condemning what 

happened to the Patient / Plaintiff, and the date of these reports precede the service of the 

full Defence.        

The Defence Organisations indicate that in excess of 90% of their cases settle.   It is my 

experience that they settle invariably at the trial stage.  Some of course settle at an earlier 

point in time, but well into the litigation process, and far down the line from the initial request 

for information as to what happened was made by the Patient / Plaintiff whilst in hospital, or 

shortly thereafter.   Given that 90% of cases do settle, it follows that, in all those cases, there 

were avoidable errors.   If one looks into the manner in which these cases were dealt with, 

one will find, in the majority of them:- 

                                                           
19 S.I.471/97 and S.I.348/97 
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→  There was no admission / acknowledgement of an error to the patient.  

→  There was no response to the Patient’s complaint.  

→  There was no response to the Lawyer’s letter.  

→  A full Defence was served. 

→  Then, at the most expensive point of the process, namely the trial stage, the case 

settles.  

Why?     A crude graph below will illustrate what is set out above. 

 

GRAPH OF ESCALATING COSTS 
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All of this could be obviated by obligating the Health Professionals to tell the truth from day 

one.   
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7. SUMMARY  

From the above, it will be seen that when an adverse event occurs, invariably the Health 

Professionals know about it.      They do not volunteer any information about such adverse 

events, not even when they are asked for an explanation.    The Health Professionals should 

not have to be asked, they should come forth and candidly explain what happened and why 

it happened.     They do not do so.   When they are asked, they obfuscate and stonewall.    

This then leads to this long complex process.  It is attritional and damaging to the Patient, or 

the Patient’s relatives if the Patient has died.    Some Patients are often left severely 

handicapped, and they (or their families) have their hands full dealing with the resultant 

disability.    Surely we should try and behave in a more responsible way towards such people.   

If the Health Professionals do not acknowledge their errors, we run the very serious risk of 

that error being repeated again and again.  Apart from the financial costs, there is the very 

serious damage that is caused to individual Patients, and their families.      

I believe that there is a strong case for requiring legislation to be brought into place which 

would obligate Health Professionals when there has been an adverse incident to candidly tell 

the Patient of the adverse incident, and why and how it happened.  This should occur whether 

or not the Patient complains.    That obligation should be backed up by criminal sanctions in 

the event of default.   It is my view that responsibility for compliance (and liability to be 

sanctioned in the event of a default), should not be just at the door of the Institution (be it the 

HSE or Private Hospitals).   Rather, the Health Professionals should have the obligation 

placed upon them, in appropriate cases where there is personal responsibility (as opposed 

to so called ‘system failures’).     If such steps are taken, it will, most importantly, ease the 

burden on the injured Patient.   It will save considerable costs.   Secondly, if proceedings are 

required, then Section 12(1) of the Civil Liability and Courts Act 2004 should be amended to 

provide for frank pleading, with an obligation on a Defendant to set out their stall with some 

particularity.   Again, sanctions, similar to those that apply to a Plaintiff, should apply to a 

Defendant in the event of default.   
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What is the downside to this honest approach to dealing with adverse incidents?   I know of 

none.  It might be said that “if we tell the patient we made an error they will sue, and thus, 

litigation will increase”.  The evidence and the studies that have been carried out is to the 

contrary (see references at footnotes 4 and 5).   The Taoiseach, Leo Varadkar, when he was 

Minister for Health, referred in 2015 to the failure to be candid, as akin to a medical ‘hit and 

run’20.  I respectfully endorse that analogy.    

What I have suggested here is not unique, but it has however been met with little support 

from Health Professionals or the HSE over the years.   Mr. Robert Francis QC carried out an 

Inquiry into adverse outcomes that occurred in the Mid Staffordshire NHS Foundation.  He 

published a report on the 6th February, 201321.  This was following a most detailed 

investigation, and it made recommendations along the lines that I have suggested here.      

Some five years after Mr. Francis’s report, Dr. Scally carried out an investigation into the 

cervical check controversy in September 201822.  At paragraph 9.6 titled “Recommendations” 

Dr. Scally stated:- 

 “The HSE’s open disclosure policy and HSE/SCA guidelines should be revised as a 

matter of urgency.   The revised policies must reflect the primacy of the right of patients 

to have full knowledge about their healthcare as and when they so wish and, in 

particular, their right to be informed about any failings in that care process, however 

and whenever they may arise.    The revision process should be overseen by a working 

party or committee with a minimum of two patient advocates amongst its members.  

 The option of a decision not to disclose an error or mishap to a patient must only be 

available in a very limited number of well-defined and explicit circumstances, such as 

incapacity.   Each and every proposed decision not to disclose must be subject to 

                                                           
20 https://www.irishtimes.com/news/politics/doctors-must-tell-patients-of-errors-under-new-varadkar-law-1.2092525 
21 Link to Mr. Francis report -
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/279124/0947.pdf 
22 Link to Scally report - https://health.gov.ie/wp-content/uploads/2018/09/Scoping-Inquiry-into-CervicalCheck-

Final_Report.pdf  

 

https://health.gov.ie/wp-content/uploads/2018/09/Scoping-Inquiry-into-CervicalCheck-Final_Report.pdf
https://health.gov.ie/wp-content/uploads/2018/09/Scoping-Inquiry-into-CervicalCheck-Final_Report.pdf
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external scrutiny and this scrutiny process must involve a minimum of two independent 

patient advocates”.  

Similar recommendations are made in relation to revising Medical Council Guidelines and, in 

quoting Lamb, as far back as 2004, Dr. Scally stated (in 10.3 page 102 of the report):- 

“The open, honest and timely disclosure of medical error to patients should be as 

Americans say, a “no brainer”.  It is ethically, morally and professionally expected of 

clinicians”. 

I hope the above points are helpful.  

Ernest J. Cantillon  

_______________________ 
Ernest J. Cantillon 
CANTILLONS SOLICITORS. 
ernest.cantillon@cantillons.com  
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