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1. This note briefly sets out the main parameters of the Constitutional right of access to 

the courts.  A number of articles in the Constitution are relevant to the source of this 

right which is closely related to the right to litigate.  Art. 34.1 provides that: 

 

"Justice shall be administered in courts established by law by judges 
appointed in the manner provided by this Constitution, and, save in such 
special and limited cases as may be prescribed by law, shall be administered 
in public.” 

 

2. Under Art. 34.3.1°, the High Court has full jurisdiction to grant remedies where rights 

are breached: 

 

"The Courts of First Instance shall include a High Court invested with full 
original jurisdiction in and power to determine all matters and questions 
whether of law or fact, civil or criminal.” 

 

3. Article 37.1, however, provides that: 

 

"Nothing in this Constitution shall operate to invalidate all limited functions 
and powers of judicial nature, in matters of other similar matters, by any 
person or body of persons duly authorised by law to exercise such functions 
and powers, notwithstanding that such person or such body of persons is not 
a judge or a court appointed or established as such under this Constitution.” 

 

4. Art. 40.3.1° is the source in the Constitution of implied personal rights and the right of 

access to the courts was recognised as one of these personal unenumerated rights 

deriving from the interaction of Art. 40.3.1° and Art. 34.3.1° in McCauley v. Minister for 

Posts and Telegraphs.1  Kenny J. held: 

 
"That there is a right to have recourse to the High Court to defend and 
vindicate a legal right and that it is one of the personal rights of the citizen 
included in the general guarantee in Article 40.3, seems to me to be a 

                                                
1 [1966] IR 345.  (See also The State (Quinn) v Ryan  [1965] IR 70;   In re Emergency Powers Bill, 1976  [1977] IR159;  Bula 

Ltd v Tara Mines Ltd [1987] IR 85;  Henehan v Allied Irish Banks Ltd  (Unreported, High Court, Finlay P., 19 Oct 1984); Murphy 

v Greene [1990] 2 IR 566 



necessary inference from Article 34.3.1 of the Constitution . . . if the High 
Court has this full original jurisdiction . . . it must follow that the citizens have 
a right to have recourse to that Court . . ."2  
 

5. In that case, the Supreme Court appeared to suggest that a statutory restriction on the 

right of access to the High Court would not be unconstitutional where there were 

objective reasons for such a restriction and where this restriction was not of itself unduly 

oppressive, a view confirmed by the Supreme Court’s subsequent decision in Re Article 

26 and the Illegal Immigrants (Trafficking) Bill 1999.3  

 

6. The High Court’s original jurisdiction may, however, be distributed to other courts with 

an exclusive effect, provided the High Court retains an adequate power of review.  

Certain limited powers or functions of a judicial nature may be exercised by 

administrative bodies which meet the test established in the caselaw as being 

constitutional under Art. 37.4 

 
7. In Tourmey v. Attorney General5, Henchy J said that other constitutional provisions 

show that an original jurisdiction in certain justiciable matters and questions shall, or 

may, be exercised by other courts, tribunals, persons or bodies: 

 
“…an original jurisdiction may be exercised by courts of summary jurisdiction 
to try minor offences (Article 38, s. 2), by special courts to try offences of the 
kind specified in Article 38, s. 3, sub-s. 1, by military tribunals to try offences 
against military law (Article 38, s. 4, sub-s. 1), and by persons or bodies 
exercising limited functions and powers of a judicial nature in matters other 
than criminal matters duly committed to them under Article 37. The 
jurisdiction to try thus vested by the Constitution in courts, tribunals, persons 
or bodies other than the High Court must be taken to be capable of being 
exercised, at least in certain instances, to the exclusion of the High Court, for 
the allocation of jurisdiction would otherwise be overlapping and 
unworkable.”6 

 
8. However, save to the extent required by the terms of the Constitution itself, no 

justiciable matter or question may be excluded from the range of the original jurisdiction 

of the High Court and the constitutionality of legislative attempts to oust the High 

Court’s power of review are considered doubtful. 7 

 
9. This system of delegation in administrative law is subject to what Henchy J referred to 

in State (Keegan) v Stardust Compensation Tribunal8 as: 

                                                
2
 Ibid at page 358 

3
 [2000] 2 IR 360 

4
 See Re Solicitors Act 1954 [1960] IR 239, M v Medical Council [1984] 485 and later cases. 

5
 [1985] IR 289 

6
 Ibid. at page 294 

7
 Ibid. at page 297.  See JM Kelly: The Irish Constitution (4th ed.) page 1036 

8
 [1986] IR 642 



 
“…the necessarily implied constitutional limitation of jurisdiction in all 
decision-making which affects rights or duties [and which] requires, inter alia, 
that the decision-maker must not flagrantly reject or disregard fundamental 
reason or common sense in reaching his decision.”9 

 

10. The question arises as to whether the Constitution, in particular Art.34.3.1°, prevents 

the legislature, even within the known type of proceedings to mark off certain areas as 

being out of bounds to the courts. While the right of the Oireachtas to regulate the right 

of access to the courts is accepted10 (as is the right of the Courts to limit such access 

themselves for instance, by the making of Isaac Wunder orders11, to strike out cases 

for delay or want of prosecution or where actions are barred as res judicata), any 

statutory provisions limiting access to the courts must be strictly construed and must 

not be availed of except where it was essential to do so.12    

 

11. Thus, the Personal Injuries Assessment Board Acts 2003 and 2007 are an example of, 

and can be understood as, a limitation on the right of access to the courts.  In Clarke v 

O’Gorman,13 O’Donnell J said: 

 
“Analysed in constitutional terms, the [PIAB] Act of 2003 does not seek to 
achieve its object by any subtraction from the jurisdiction of the courts under 
Article 34; it is instead a limitation on the unspecified personal right of access 
to the courts to litigate those claims guaranteed by Article 40.3 of the 
Constitution. A P.I.A.B. authorisation is perhaps the most well known, but by 
no means the only circumstance, in which a party must seek some form of 
permission or authorisation before commencing a claim.”14  

 

12. In discussing the parameters of Art. 34.1 and the extent of ‘justiciable controversies’ 

covered, commentators have questioned whether it was possible for the legislature to 

abolish causes of action which now exist and convert the legal system into 

administrative material.  The authors in Kelly: The Irish Constitution (4th ed.) 637 

express the view that the abolition of a cause of action cannot of itself be regarded as 

                                                
9
 Ibid at page 658 

10
 For instance, by the creation of statutory limitation periods in so far as these are reasonable and proportionate enough to be 

constitutional: see O’Brien v Keogh [1972] IR 144, Brady v Donegal Co Co [1989] ILRM 282 
11

 Wunder v Irish Hospital Trust (Unreported, Supreme Court, Ó Dálaigh CJ, 16 Dec. 1970) 
12

 Dicta of Finlay CJ in Murphy v Greene [1990] 2 IR 279 which concerned the operation of Mental Treatment Act 1945 s.260 

requiring leave of the High Court before instituting civil proceedings against a medical officer.  The Supreme Court found that 
the requirement for leave constituted a prima facie curtailment of the constitutional right of access to the courts and as such, 

must be strictly construed in that it must not be availed of except where it was essential to do so.  In the later Supreme Court 
case of Blehein v Min for Health and Children [2009] 2 IR 275,  the Supreme Court per Denham J. (Hardiman, Geoghegan, 

Kearns, Macken JJ. concurring) held that the objective of s. 260 of the Act of 1945 was legitimate and important but it was not 

sufficiently important to override the constitutional right of access to justice. The terms of the section did not pass a 
proportionality test for, while they were rationally connected to the objective, they were arbitrary and unfair and the Court held s. 
260(1) to be unconstitutional. 
13

 [2014] 3 IR 340 
14

 Ibid. at page 346 



unconstitutional and point to the Accidental Fires Act 194315 as an example of the 

conversion of a small department of the law of tort into ‘administrative material’ and its 

withdrawal from judicial process with constitutionally questionable effect. 16 

 
 

Nothing further occurs. 
 

Nicola Carroll 

 

 
 

                                                
15 Section 1 of the 1943 Act provides that where a person has suffered damage by reason of fire accidentally occurring in or on 

the land of another person, then no legal proceedings can be instituted by the injured person against such other person. The 
effect of the legislation was considered in Nugent v Fogarty (unreported, High Court, Kearns P, 30 July 2015) 
16

 Op. Cit. pages 637-638 
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