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PRIVATE HOSPITAL ASSOCIATION SUBMISSION TO THE 
EXPERT GROUP TO REVIEW THE LAW OF TORTS AND 
THE CURRENT SYSTEMS FOR THE MANAGEMENT OF 
CLINICAL NEGLIGENCE CLAIMS 
 
Introduction: 
 
Founded in 1988 and originally named the Independent Hospitals Association of 
Ireland (IHAI), the Private Hospital Association has co-ordinated the representation 
of private hospitals for nearly 30 years and offered a forum for exchange of 
information and best practice between members throughout that time.  Over recent 
years it has become increasingly involved in contributing to the formulation of various 
aspects of Health Policy.   In 2016 the Association resolved to change its name to 
the Private Hospitals Association. 
 
Representing 18 private hospitals our members deal on a daily basis with the 
management of clinical negligence claims. The views contained within this 
submission are influenced and shaped by our member’s experiences.  

By means of background, PHA members operate almost one-third of the acute 
hospitals in Ireland.  We contribute significantly to the provision of high quality, value-
for-money health care to the population. 

 We make c1,000,000 bed nights available to the Irish healthcare system each 
year 

 We provide 1 in every 6 hospital beds in the country 
 We care for c400,000 patients every year 
 We carry out c250,000 theatre procedures annually 
 We complete c 3,000,000 diagnostic tests per annum 
 We undertake c50% of all heart surgeries and c65% of all spinal surgeries 

conducted each year 
 We employ over 8,100 healthcare professionals across Ireland 
 We have a proven track record of investing in leading edge technology/expertise 

(e.g., PET CT, MRI) so as to deliver best quality care to patients 
 We actively contribute to development of national policies and guidelines through 

our engagement with the Department of Health and forums such as the National 
Clinical Effectiveness Committee (NCEC) and the National Office of Clinical 
Audit (NOCA) 
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PHA is making representations to the Expert Group as to how the management of 
clinical negligence claims could operate in a fairer and more efficient way in 
protecting the rights of our patients, improving the speed of processing claims and 
avoiding unnecessary delays which increase costs. The hospitals also want to see 
better opportunities to increase learning from clinical negligence to ultimately 
continue to improve patient safety and quality outcomes for our patients.  
 
We set out below key issues identified together with recommendations.    
 
There is a lack of coherent cross-Government strategy to support measures to 
tackle the increasing costs of clinical negligence.   
 
Some of the biggest factors influencing the cost of clinical negligence claims within 
the private health system fall within the remit of more than one government 
department and are largely outside the control of the private hospitals. These include 
increasing numbers of low value claims, increasing level of damages awarded to 
both high level and low level claims and increasing legal costs. There is also a more 
adversarial approach to clinical negligence litigation in the private sector given the 
multiplicity of defendants to claims.  
 
The government has not set out a coherent strategy on how it might limit the rise in 
clinical negligence costs, or a clear policy to tackle increasing claims costs while 
ensuring proportionate compensation for affected patients.   
 
The number of international large scale clinical negligence claims data bases is 
limited so it is difficult for the Association to accurately confirm the actual level of 
claims cost increase within our member hospitals. However, published reports both 
here and in the UK have identified a significant increase in claims costs for public 
hospitals. The State Claims Agency reported in May 2017 that the number of claims 
against hospitals for the period 2010 – 2014 increased annually from 93 to 163, with 
total annual costs for the period rising from €11.6M in 2010 to €58.7M in 2014. In the 
UK the NHS Resolution annual cash spending on clinical negligence claims has 
increased from £0.4 billion in 2006 to £1.6 billion in 2017. The UK government has 
seen the average percentage of a trusts income spent on contributions to pay for 
clinical negligence claims increase from 1.3% in 2011 to 1.8% in 2016 and expects 
this to rise to 4% by 2020. While private hospitals have not seen an increase in 
claims numbers or costs to this magnitude there has been anecdotal evidence of a 
significant increase across the system, both in terms of quantum and costs. The 
current level of cost associated with clinical negligence claims within the private 
system is now material to our hospitals, placing a number under financial stress, 
reducing the ability to provide healthcare to patients.   
 
Recommendation – Government should set out a coordinated strategy to manage 
the growth in the cost of medical negligence claims and address all factors 
contributing to costs that can be influenced by government, including state indemnity 
for consultants, legal costs and the level of damages awarded.  
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Legal Costs are increasing 
 
There is an on-going year on year increase in clinical negligence claims. Patients are 
pursuing redress more regularly than in the past. Associated with the increasing 
number of claims there is also an increase in legal costs, especially around low value 
claims. The State Claims Agency has previously confirmed total legal fees 
expressed as a percentage of awards/settlements at 84.5% for the five year period 
from 2010 – 2014, noting that non-catastrophic injury clinical negligence claims 
invariably involve disproportionately high legal costs. The Association believes the 
level of legal fees to be significantly higher for clinical negligence claims in private 
hospitals given the multiplicity of defendants with claims involving our hospitals 
subsequently managed in a more adversarial manner.     
 
Recommendation – Government should set out a coordinated strategy to manage 
the growth in legal costs associated with medical negligence claims, including 
assessment of fixed recoverable legal fees for low value cases.    
 
No evidence that rise in clinical negligence claims is related to deteriorating 
patient safety 
 
Clinical negligence is a breach of a legal duty of care to a patient by members of the 
healthcare profession or by others acting on their decisions or judgements, which 
directly cause harm to the patient.   If clinical negligence has taken place, a patient 
or their representatives may claim for damages against the clinicians or their 
employers.  
 
In the private hospital system most consultants are self-employed individuals granted 
with admitting privileges. While private hospitals are legally liable for any clinical 
negligence by its employees they are not, nor should not, be liable for the clinical 
negligence of self-employed consultants. However our members are seeing this 
vicarious liability emerge as an issue in recent years.   

Our hospitals have a long standing and visible commitment to patient safety and 
quality of care; a culture that is evident from the boardroom to the bedside. All of our 
member hospitals are inspected and assessed against regulatory or quality 
standards relevant to their area of practice by organisations such as The Mental 
Health Commission, Joint Commission International (JCI) and CHKS. Members have 
also voluntarily adopted the Health Information and Quality Authority 
(HIQA) standards, against which they rigorously self-assess, to ensure that patients 
benefit from any related quality enhancements, in anticipation of the extension of 
HIQA’s regulatory remit to include private hospitals. The hospitals also comply with 
any applicable statutory regulations such as those relating to Health and Safety, 
Infection Prevention & Control, Fire Safety and Medication Management. 

Our members all measure and shares best practice in quality and patient safety and 
helps all hospitals improve performance and outcomes. Accordingly the quality and 
safety of patient care in member hospitals have improved. At the same time the 
number of clinical negligence claims has increased. 
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Recommendation – Government should consider adopting a policy to provide public 
information around clinical negligence costs and how they impact on the ability to 
deliver healthcare. The government need to review the balance between access to 
compensation at current levels and access to health services. The government 
should give consideration to what is proportionate compensation for harm, including 
consideration to provision of future care plans against pure financial compensation.   
 
No systematic understanding of patient motivation to make a claim for clinical 
negligence.  
 
There are known risks associated with the provision of healthcare. It is internationally 
recognised that approximately 10% of all patients treated in a hospital will suffer 
some form of adverse incident while in hospital.  
 
Currently there is no recognised insight on what motivates people who do suffer an 
adverse incident to make a claim. There is anecdotal evidence to suggest that 
people make a claim because they are dissatisfied with the hospitals response 
following the adverse incident. Patients want to establish what happened and 
whether their care was deficient in some manner. They need an explanation as to 
what happened, and why their outcome was not to required standard. They want the 
hospital and the clinician held responsible and to receive an apology. Many of our 
members operate open disclosure policies but effective open disclosure in private 
hospitals can be difficult as often it is impossible to make an early admission of 
liability, even where liability is ultimately admitted, given the number of defendants 
including consultants, hospitals and in many instances the HSE.    
 
Recommendation – Government should consider:  
 
1. Adopting a standardised approach to open disclosure across the system, with 

appropriate training for healthcare providers on openness and full disclosure.  
2. Establishing consistent definitions / categories of low level claims to allow for 

them to be managed expediently.  
3. Systematic central capture of all clinical negligence data from all hospitals so 

that data can be shared to gain learning and help improve the management of 
clinical negligence across the Irish health system.     

 
Current arrangements around medical indemnity & insurance are complex and 
costly.  
 
Currently the arrangements for indemnity within private hospitals to cover claims 
arising from allegations of clinical negligence are complex and costly.  
 
Typically for any clinical negligence claim there will be multiple defendants to claims 
ranging from the hospitals themselves, consultants with admitting rights, employed 
non-consultant doctors and others including the HSE, each have their own 
indemnifier and own legal team.    
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While our member hospitals typically purchase policies of insurance the experience 
is many consultants retain membership of medical defence organisations who 
provide assistance on a discretionary basis. We have seen some recent examples of 
such assistance not being provided or in some instances withdrawn, with costs 
potentially reverting to the hospital. The current indemnity arrangements for the 
majority of consultants make it impossible to verify with certainty that adequate 
indemnity is in place to cover all clinical services within the hospital.       
 
Over the last two to three years member hospitals saw the cost of their own medical 
negligence insurance spike, in some instances by more than 300%. While there 
were a number of contributing factors, including increasing claims costs and lack of 
competition in the sector, one of the main issues that emerged from our insurers 
surrounded the consultant’s indemnity arrangements and adversarial approach to 
claims management.       
 
Recommendation – Government should give consideration to extension of the 
Clinical Indemnity Scheme indemnity for consultants in full time private practice.  
 
Adversarial approach from Consultants indemnifiers around management of 
clinical negligence claims emerging, claims are taking longer to resolve, 
increasing the legal cost element of clinical negligence costs 
 
The Private Hospital Association welcomes the recent amendments to the Civil 
Liability and Courts Act 2004 providing for the introduction of a pre-action protocol in 
clinical negligence actions. The Association would urge government to proceed 
without delay to make the appropriate commencement order.  
 
While the Association encourages the implementation of pre-action protocols there 
are some other issues particular to the private system that are of concern. 
Historically the experience within private hospitals was where any consultant was 
negligent his or her indemnifier would agree to release our hospitals early from the 
action thus reducing associated legal costs. Over the last number of years a more 
adversarial approach has been experienced where hospitals are not released from 
consultant’s claims and incurring significant legal costs prior to release, often at the 
steps of the court. While hospitals are insured for such legal costs the stance taken 
by some medical defence organisations has directly lead to significant increase in 
the cost of insurance for our hospitals.   
 
Recommendation – Aligned to our previous recommendation, the government 
should also engage with the consultant’s medical defence organisations around 
ways to ensure their consultant members will remain fully indemnified in 
circumstances where all material facts were provided and where such consultant 
provides assistance to the medical defence organisation in the management of 
claims. In circumstances where the medical defence organisation has legitimate 
reason to withdrawal of discretionary assistance, the Association feels they should 
be obliged to explain to government the reason why. Also, the CIS limit should drop 
down to cover the consultant in such circumstances.   
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