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Re: Challenge Submission for Expert Group to review the law of torts and the current systems for the 
management of clinical negligence claims

Dear Mr. Justice Meenan,

Thank you for your recent letter dated 06th July 2018 and for the opportunity to put forward the thoughts of 
our healthcare liability team regarding the areas to be pursued by the Expert Group. We are putting forward our 
submission based on areas a), b) and e)

In 2012, Challenge became exclusively involved in the private healthcare liability insurance market in Ireland. We set 
about the research and delivery of comprehensive and competitive insurance offerings that would give healthcare 
practices the opportunity to significantly reduce their insurance costs whilst benefitting from a professional and 
reliable local service. Today, we supply medical and professional liability insurance coverage to over half of all full-
time private consultant doctors in Ireland and to many private hospitals and clinics nationwide. 

We have generated savings of over e15 million in this period for our private consultants alone.

On receipt of your letter, we set about gathering the thoughts of the wider Challenge team of experienced 
professionals. We have summarised them for you in bullet points below. Some have been made elsewhere but are 
worth reiterating.

As part of our submission to the Expert Group, we commissioned Mr. Asim Sheikh BL to prepare a detailed analysis 
of the solutions which we believe are achievable from within the current legal framework and utilizing existing 
resources.

We are confident that if our recommendations were to be implemented, the clinical negligence claim experience 
would become a more transparent, cost effective and fair process for all parties involved.

Should you require, we would be happy to elaborate upon the points made below and to discuss Mr. Sheikh’s 
analysis further.

Yours faithfully,
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Managing Director
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WHAT HAS WORKED WELL FOR US?

1. Researching insurance products which have worked well in other territories (UK, EU, US) and customizing them to 
make them relevant and comprehensive for medical practitioners in Ireland.

2. Security and competition from ‘A’ Rated Insurance Companies with international healthcare liability experience and 
claims data.

3. Communicating with medical practitioners on the ground, educating them on the clinical negligence environment, 
their exposures and the options available to them for support.

4. Advising and assisting medical practitioners on the implementation of risk management and patient safety systems 
to reduce the incidence of adverse clinical outcomes.

5. A prompt service delivery including our local and professional expertise. 

6. Regular communications with relevant departmental and industry bodies.

WHAT WOULD HELP FURTHER REDUCE MEDICAL LIABILITY COSTS?

1. Damages (awards and costs)

• General damages (as opposed to special damages) in Ireland seem disproportionately high relative to 
comparative awards in other EU Member States. 

• Fixing professional fees for particular activities. Fees charged by some in the legal profession are inordinately 
high. The Bar Council has indicated that the possibility of costs being adjudicated upon is sufficient protection 
against unduly high fees. It is submitted that the system of costs adjudication is, in itself, resource-consuming 
and fixed fees would provide certainty and clarity from the outset.

• Improve consistency of court awards and/or settlement amounts.

• Reexamination of the appropriate index applicable in Periodic Payment Orders 

• Injuries Board system for non-catastrophic cases (including Book of Quantum).

2. Simplified and transparent claim process

• Clarity of process for both plaintiff and defendant

• Provision of information to educate both plaintiff and defendant

3. Reduce length of time it takes to complete a case

• Signing of the Pre-Action Protocol commencement order

• Delays in legal process unnecessarily exacerbate the emotional impact of a claim for both the injured patient 
and the defending medical practice. Requiring a) full information disclosure at an early stage and b) case 
management hearings will streamline and expedite clinical negligence cases.
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INTRODUCTION
The scope of the review is to examine the law of torts from the perspective of the management of clinical negligence 
and birth injury claims in order to assess the effectiveness of the legal framework and to advise on and make 
recommendations on what further legal reforms or operational changes can be made to improve the current system.

The submission concentrates on what practical measures could be utilised, using existing resources to provide 
potential solutions towards some of the issues being encountered by parties. Recommendations are highlighted in 
bold.

THE CURRENT ISSUES AND REFORMS PLANNED
The background to the terms of reference acknowledges and understands that existing reforms i.e. the introduction of 
pre-action protocols and legislation introducing periodic payment orders (PPOs), have yet to be commenced and that 
the effectiveness of those provisions will take time before their impact can be measured.

However, it is worth mentioning and discussing the current system and the effect of these reforms, prior to discussing 
what the alternatives may be. This discussion is important in circumstances where there is a generally recognised 
constitutional right of access to the courts.

That being the case, it is clear that in the absence of a complete other alternative to litigation, clinical negligence 
litigation must be examined in terms of optimising the service it delivers to all parties and the delivery of justice.

Clearly, there are two strands to the issues to be discussed: firstly, that at the healthcare level in terms of why patients 
may decide to take an adversarial/litigious route subsequent to an adverse incident. Certain legal reforms will deal with 
some aspects of this issue in terms of the introduction of the requirement for open disclosure under the provisions 
of the Civil Liability (Amendment) Act 2017 which it is stated will be amended further to make open disclosure 
mandatory.

However, and secondly, once a patient decides to opt for a litigious route, what can be done to improve that process 
- is the primary issue for discussion in this document/submission.

In this respect, concerns in relation to clinical negligence are relatively well known:

1. Uncertainty in relation to outcome (damages);

2. Uncertainty of Process;

3. Delay in the process generally;

4. Adversarial nature of the process.

AN ANALYSIS OF THE SOLUTIONS ACHIEVABLE FROM WITHIN 
THE CURRENT LEGAL FRAMEWORK 
by Mr Asim Sheikh B.L.
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1. DAMAGES

For all plaintiffs, in a claim where any degree of injury which may require longer term care and which will involve special 
damages, distress may arise as a result of uncertainty in relation to whether the damages will appropriately satisfy the 
principle of restituto in intergrum (to place the plaintiff in a position they were in prior to the injury).

CATASTROPHIC DAMAGES

In respect of the issue of damages – in relation to catastrophic damage:  The Civil Liability (Amendment) Act 
2017 will introduce provisions to allow for the making of Periodic Payment Orders (PPOs). The success of any such 
measures remains to be seen in circumstances where the relevant indexing that is to be applied is the Harmonised 
Index of Consumer Prices (HICP). This is generally criticised as it does not measure increases in the cost of medical 
appliances or care workers earnings, which costs usually form the major components of most PPOs. The Act allows a 
ministerial review of the index after a 5 year period. However, this seems to be the only mechanism by which the index 
can be changed. There is no provision for judicial intervention in this respect. Therefore, if the application of this index 
will leave a plaintiff short in terms of future costs, there is the possibility that the option of a PPO may not be attractive, 
especially in light of the decision Russell (a minor) v. the HSE [2016] 3 IR 427, which in upholding the High Court’s 
decision to reduce the real rate of return, signifies an increase in a lump sum award.

In deciding whether or not to make a PPO, the Act requires that the court shall have regard to the best interests of the 
plaintiff and that the form of the award would “best meet the needs of the plaintiff…”. Therefore, if a plaintiff were more 
likely to be awarded a more favourable lump sum by virtue of the reduction in the real rate of return, it may not be in 
their best interest to opt for a PPO if such a PPO will not adequately allow for recovery of future care costs. Further, 
the lack of finality of the process may also be a factor in opting for a lump sum award. 

It is therefore recommended that:

• The issue of the relevant and most appropriate index be re-examined from a legislative perspective;

• In circumstances where the option of a PPO means that the case remains open for a longer time - the 
process in relation to all aspects of damages regarding catastrophic injuries should be ‘demystified’ 
so that all parties are clear about how and what a PPO is;

• This can be assisted by making templates / precedents of PPOs available as a matter of public resource. 
The availability of such a resource to the parties will act as a step towards easier communication 
between parties and their own experts and, hopefully, inter-parties and ultimately between the parties 
and the court and/or a mediator;

• Such templates/precedents could be discussed and agreed upon by a committee consisting 
of members from the Law Society and Bar Counsel with input from leading plaintiff and defence 
practitioners and relevant experts;

• These precedents can be reviewed at relevant agreed intervals or as necessary, and when any change 
is introduced, it should be published by the Law Society, the Bar Council, the Court Service, and 
announced by the relevant judge in charge of the personal injury list and also by the President of the 
High Court;

• Such a template should be accompanied by a a fact sheet and/or multimedia videos explaining the 
process;

• Further, all in any template/precedent/guidelines should be NALA (National Adult Literacy Agency) 
approved/proofed.

• Further, the process by which PPOs are re-visited (i.e. when the matter is returned after a period of 2/3 
years after the awarding of the initial interim award), should also be demystified and simplified – by the 
provision of information as discussed above and;

• Any degree of potential formality and adversariality should be minimised as much as is possible to 
ensure that the process is not an unwelcome part of a plaintiff’s journey. 
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Therefore:

• Firstly the substantive process in relation to PPOs, as discussed above, should be looked at so that 
parties are fully aware of the process and issues which are required to be agreed, and also, so that the 
parties can achieve the closest agreement possible - ensure the judicial process is made easier for all 
concerned. This may also assist in reducing legal costs;

• Secondly, some thought might be given by the rules committee to introduce measures reducing all 
formality when dealing with cases of catastrophic damage e.g. similar to measures, generally utilised, 
in family courts and during vacations i.e. that practitioners do not wear their legal vestments/ court 
attire at such hearings when the parties to the action are present.

NON-CATASTROPHIC DAMAGES

It is recommended that it would be very helpful if this jurisdiction were to consider the compilation of guidelines similar 
to the UK Judicial College guidelines on general damages (Guidelines for the Assessment of General Damages in 
Personal Injury Cases, OUP, 14th edition). These guidelines are written in far more detail than the current Book of 
Quantum (2nd edition, 2016), and there seems to be no reason in theory, why the Injuries Board might not consider 
working on such an edition/update to the current Book of Quantum.

A more detailed set of guidelines has proved invaluable in the UK for practitioners and the courts alike and there is 
no reason to believe that this would not be the case in Ireland. While there has been a move towards the reduction in 
general damages, awarded in the last five years, certainty and predictability are also important in the exercise of the 
award of general damages. 

Such an exercise together with consideration of what has been stated by Judge Kearns in his recent report (on the 
issue of damages and personal injury cases), which at the time of the submission was due to be forwarded to Cabinet, 
would represent important progress in relation to the appropriate calibration of damages in non-catastrophic clinical 
negligence cases.

It is to be noted that the UK Judicial College guidelines also include damages in relation to:  injuries resulting in 
death, injuries revolving paralysis, brain damage and psychiatric and psychological damage, which are excluded in 
the Injuries Board book of Quantum. Further, there is a greater degree of detail within the categories generally. In this 
respect, the comments of Twomey J in the case of Boland v. Reardens of Washington Street [2016] IEHC 586 (at 
para 32) are notable and important when he emphasised the importance of the Court’s obligation to have regard to 
the Book of Quantum stating that:

“…if this Court does not do so it would mean there would be less certainty regarding likely outcomes in 
personal injury cases being resolved without the need for court hearings (whether before the Personal 
Injuries Address Board or by settlements out of court). This uncertainty leads to unnecessary litigation, 
which leads to unnecessary and significant costs for defendants and critically also significant costs and 
risks for plaintiffs seeking damages for their injuries.”

In this respect, it therefore follows that the more detailed the guidance offered by any such guidelines, the less the 
uncertainty will be as is explained above.



Challenge Submission for Expert Group to review the law of torts and the 
current systems for the management of clinical negligence claims page 5

2. UNCERTAINTY OF PROCESS

The President of the High Court in the Patterson case, commented that he believed mediation should be used as 
an alternative to litigation, most particularly in medical malpractice litigation which was “bruising on plaintiffs and 
defendants”.1

Plaintiffs find themselves in a situation of having to relive and go through many difficult memories by virtue of an 
adversarial litigation system entailing examination-in-chief and cross- examination, required for the purpose of testing 
the relevant evidence. However, healthcare providers who are defendants to an action in medical negligence can and 
do, also, suffer consequences as a result of the litigation process. Such individuals can sometimes become what are 
known as “second victims”: reflecting the reality that many parties involved in the process of clinical litigation can 
suffer adverse consequences.2 

Whilst an important discussion is clearly required in relation to introducing new mechanisms to deal with certain types 
of medical negligence claims (see further below), it is also necessary and important to examine how the existing 
processes and regimes can be calibrated to assist parties in ensuring that justice serves their needs.

A number of issues could be considered currently without any necessary change in the regime of personal injury 
practice:

General information regarding the process

The following is recommended in respect of the provision of information to parties:

1. The Law Society should immediately consider the publishing of accessible and reader friendly guidelines 
for members of the public/plaintiffs and defendants parties that outline the process involved. Such 
guidelines should be supplemented by multimedia information/videos/guides to ensure that parties 
have information which explains the process and lifetime of a claim. These facilities should also link to 
useful resources which parties will find useful. For example, plaintiff parties should be linked onwards 
to resources such as specialist medical facilities/care homes/long-term residential centres/HSE links. 
All parties should have links to appropriate counselling services.

Such information/material should be made available free of charge on all appropriate public service 
website e.g. the Court Service and the Law Society, for example. In this respect, and by way of 
comment, some consideration should be given to a reformatting of information on the Court Service 
website to ensure that it is user-friendly and optimally accessible to members of the public. These 
resources should be NALA (National Adult Literacy Agency) approved/proofed. 

2. Consideration should be given to the drafting and production of “litigation packs” i.e. an information 
package dealing with a general personal injury or a medical negligence case (which of course could 
be expanded to include other areas of litigation).

3. As a matter of practice guidance, the Law Society should consider advising its members (solicitors) 
that all clients at the first consultation or prior to the decision to commence a claim, must receive 
the relevant “litigation pack”. This would allow parties to consider, in simplified detail, the anatomy 
of the process and allow a greater degree of transparency which will facilitate reducing barriers to 
information and complexity. Such reduction will undoubtedly lessen the uncertainty of the process 
which can only the ultimate benefit in the service of justice.

1 “Boy with Cerebral Palsy awarded final lump sum of e8m”. The Irish Times, 12 May 2016. See further: Tumelty, ME. “Calculating the 
Cost of Medical Negligence Litigation” (2018) 24,1 MLJI at 38-45.

2 see further: Open Disclosure – National Guidelines: Communicating with service users and their families following adverse events in 
healthcare (HSE, 2013) at p13 and Wu AW. “Medical error: the second victim. The doctor who makes the mistake needs help too”. BMJ. 
2000 Mar 18;320(7237):726-7, and Scott SD et al. “The natural history of recovery for the healthcare provider “second victim” after 
adverse service users”. Qual Saf Health Care. 2009; 18(5):325-330.
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3. DELAY

There is no doubt that the process of clinical negligence litigation is not an easy one for any party. From the 
commencement of the claim to its conclusion, whenever that may be, a significant duration of time will be spent at all 
stages of the litigation.

For legal practitioners, the usual aspects of practice and procedure, are taken for granted as being par for the course. 
However, for a plaintiff and a defendant party, the accumulation of matters within the life of the claim can cause 
significant distress and concern.

However, it is clear that the courts are well able to deal with and administer efficient processes in relation to timetabling 
and case managing, and this has been witnessed by the successes of both the Commercial Court and the Court of 
Appeal. Therefore, it is important that these efficiencies are translated to the conduct of personal injury cases. Of 
course, it goes without saying that the appropriate and necessary resources and personnel are required in order for 
these efficiencies to become realities. Notwithstanding this obvious necessity, a number of recommendations could 
be suggested:

Reforms in relation to procedure for clinical negligence cases will be commenced under the guise of pre-action 
protocols under the provisions of the Legal Services Regulation Act 2015 (introducing Part 2A Civil Liability and 
Courts Act 2004), once commenced.

The commencement of these protocols should be given priority as they are likely to have a significant effect on the 
efficiency of clinical negligence proceedings.

Thereafter, provisions as introduced by both SI 255 of 2016: the Rules of the Superior Courts (Chancery and Non-

Jury Actions and Other Designated Proceedings: Pre-Trial Procedures) 2016 and SI 254 of 2016, the Rules of 

the Superior Court (Conduct of Trials) 2016 Regulations should be replicated or enhanced when considering the 

pre-trial protocols for personal injury/clinical negligence cases. The mechanisms contained in SI 255 contain some 

very useful measures e.g. the rules allow the President of the High Court to assign judges and registrars to certain lists. 

The court of its own motion, or by application of the parties, can give directions in relation to proceedings, in order to 

ensure they are expeditious and to minimise costs. Orders can be made in relation to how proceedings are likely to 

proceed and relevant orders can be made in relation to defining issues between the parties and in relation to discovery 

or inspection of documents and for exchange of information between the parties, and to fix timetables in relation to 

pleadings. Further, the court can direct parties to give information to the court in relation to individuals expected to 

give evidence and the nature of the evidence. The court may order this conference management, including a detailed 

case booklet to be provided to the court with supporting documentation. The rules also allow for a pre-trial conference 

where there is no case management order. In this circumstance, parties will be required to provide information in 

advance of this conference to the court including information in relation to expert reports and witnesses, glossaries 

of technical terms likely to be used, concise written submissions on points or issues of law and a book of authorities. 

After this, the relevant list judge can issue a certificate of readiness for trial. Parties intending to rely on oral expert 

evidence will have to provide written statements in relation to witnesses as to fact and a written report in relation to 

expert witnesses which will contain the essential elements of that evidence which will have to be signed by the relevant 

witness. The court will also be entitled to limit expert fees and expenses which can be recovered from any other party. 

In addition to this regulation, SI 254 of 2016, the Rules of the Superior Court (Conduct of Trials) 2016 Regulations 

(which again, do not apply to personal injuries actions), provide that where parties intend to rely on expert evidence 

that party “shall disclose that intention or proposal and state succinctly the field of expertise concerned and the 

matters on which expert evidence is intended or proposed to be offered.” In addition, the court or the parties may seek 

to have an “assessor” appointed to assist the court in understanding or clarifying a matter.  These regulations also give 

the court powers to make orders in relation to presentation of issues and examination of witnesses. Where evidence 
is deemed unnecessary by the court, this may have cost implications. It should be noted that Order 39, rules 57 and 
58 do govern medical negligence and personal injury claims.
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In this respect, these rules require that:

1. Each party intending or proposing to offer expert evidence to indicate: (a) the field in which expert evidence is 
required, and (b) where practicable, the name of the proposed expert; 

2. Determining the fields of expertise in which, or the proposed experts by whom evidence may be given at the trial; 

3. Fixing the time for such reports to be exchanged; 

4. Where two or more parties wish to offer expert evidence, direct the evidence be given by a single joint expert; and

5. The court has discretion to select experts by a list prepared by the parties.

Further, sub-rule 3 states that, “Save where the Court for special reasons so permits, each party may offer evidence 
from one expert only in a particular field of expertise on a particular issue. Such permission shall not be granted 
unless the Court is satisfied that the evidence of an additional expert is unavoidable in order to do justice between the 
parties”. Kelly P. in O’Brien v Clerk of Dáil Éireann [2016] IEHC 59, commended this rule.

In this respect and until such time that there is a formal introduction of the pre-trial protocols, a number of measures 
can still be adopted and implemented as a matter of practice without any necessary and formal legislative change.

It is recommended that certain measures can be suggested by way of practice direction

For example:

1. Measures could be introduced by way of practice direction, first by way of a pilot trial, to compel 
parties to agree a “case management schedule” after a Personal Injury Summons has been served. 

As discussed above, there should be a readily available template/precedent for such a document and 
this should fix a time for the parties to agree how the pleadings and relevant steps can be progressed 
by agreement. Where agreement cannot be reached, parties should have automatic liberty to mention 
the matter at the PI list so the matter can be discussed and agreed by the court. Thereafter, unless 
there is compelling reason not to comply with the agreed case management directions, penalties can 
be implemented where appropriate. as indicated by Clarke J in Tracey v. McDowell [2016] IESC 44, 
where there is procedural failure which is sufficiently serious or persistent, it may be proportionate to 
adopt grave measures such as striking out a claim. In this respect, there is also an obligation on the 
State to put in place a system ensures timely resolution of disputes in a manner compliant with the 
ECHR and Article 6. In this respect, such an obligation would be placed on a plaintiff party to forward a 
“case management schedule” after an appearance is made by a defendant party. The defendant party 
should be permitted a specific time within which to agree such a schedule. If agreed, the schedule 
should be lodged with the central office. If such a schedule cannot be agreed, the matter should be 
listed in the PI list for mention, for the purposes of court directions in relation to such schedule.

2. Obviously, in cases where a very serious injury has occurred, a greater degree of urgency will have to 
be emphasised by all parties and the court to ensure the appropriate expediency. In this respect, in 
such cases, this should be a requirement for plaintiff parties to specify clearly and from the outset in 
the case management schedule, what the urgency is, and where possible, to corroborate the urgency 
with appropriate expert/medical documentation.

3. Such an exercise is already exercised in the PI list. However, this mechanism would formalise 
this existing practice. Hopefully, this would ensure compliance with the ECHR but also lessen the 
uncertainties in in relation to the process of the litigation and its progress. It is therefore recommended 
that such a pilot be trialled at the earliest time possible and that this be carefully monitored. 
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4. Further, it is suggested and recommended that when the solicitors for the parties contact each other 
in relation to pleadings, such correspondence should remind the other party of the next stipulated 
deadline in accordance with the case management schedule. Such relatively simple steps should 
focus the parties’ minds in relation to the schedule and the need to comply with the agreed deadlines.

5. Further, it is also recommended that consideration be given to allocating a specific list to clinical 
negligence cases, on a pilot basis, to assess whether or not this will assist in the process discussed 
above.

4. ADVERSARIAL NATURE OF THE PROCESS

In order to lessen the impact of the adversarial process litigation, it is recommended that certain steps could be 
immediately taken e.g.:

1. In all cases involving plaintiffs who are children and/or in cases of catastrophic damage, a practice 
direction could be issued to practitioners to not wear legal vestments/formal court attire for the 
purposes of the trial itself or at any stage of proceedings where the plaintiff/defendant will be present. 
Such measures are already a matter of everyday practice in relation to family/child cases. 

2. In circumstances where the nature of the process in medical negligence actions is well documented in 
terms of its effect on the parties, some consideration should be given to the provision of counselling 
services during the trial/mediation. This issue will have to be discussed further in relation to how it 
is to be costed. However, if the parties are to feel secure and that justice is being served through a 
mechanism and service that can be trusted, this is an issue worthy of further development. In this 
respect, it is important both the process and the outcome serve the best interest of all parties in the 
interests of justice.
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3 See further: “Couple at centre of cervical smear case says mediation a ‘sham’”: at: https://www.breakingnews.ie/ireland/update-couple-
at-centre-of-cervical-smear-case-says-mediation-a-sham-858298.html; “Mediation in cervical cancer legal cases not the ‘holy grail’ 
we believed it was - Taoiseach admits” https://www.independent.ie/irish-news/health/mediation-in-cervical-cancer-legal-cases-not-
the-holy-grail-we-believed-it-was-taoiseach-admits-37173753.html; “Mediation hitting ‘roadblocks’ in CervicalCheck cases – Harris” 
https://www.rte.ie/news/health/2018/0802/982621-cervical-check/.

FUTURE POTENTIAL REFORMS

The current issues that have arisen due to the cervical smear test results have highlighted the ‘problems’ and pressures 
placed on parties in an age where social media headlines will often lead to increasingly and potentially political driven 
agendas. Whilst the law must and does operate in an arena neutral to any such agendas, it is not oblivious to them.

MEDIATION

Whilst the advantages of mediation are known (e.g the process is private, less adversarial, less costly, can restore 
relationships and bring parties out of entrenched positions), as it is sometimes currently practised, it will not be either 
the wanted alternative nor the appropriate solution. Again, this may depend on the underlying alleged harm and the 
position of the parties in relation to such allegations3.

Currently, section 15 (1)(B) of the Civil Liability and Courts Act 2004 Act allows for parties to request a mediation 
conference, which can then be directed by the Court. Further, the Mediation Act 2017 and Order: 56A (Mediation 
and other alternative dispute resolution processes), S.I. No. 13 of 2018, Order 56A of the the Rules of the 
Superior Courts allows for the parties or the Court to request mediation. Order 56A Rule 3(1) states:

“3. (1) The Court may issue an invitation to consider mediation mentioned in section 16(1) of the 2017 
Act of its own motion in any civil proceedings to which the 2017 Act applies, on any occasion on which 
such proceedings are before the Court and where, following an invitation by the Court, the parties decide 
to engage in mediation, the Court may, having heard the parties, make such orders in accordance with 
section 16(2) of the 2017 Act as it considers appropriate.”

However, the limitations of a mediation have been highlighted by the court. In Ryan v Walls Construction [2015] 2 IR 
558 and IECA 214 Para 57 – 60 Kelly J stated in relation to the 2004 Act:

“It is clear from the wording of s. 15 that the court is empowered to direct a mediation conference 
regardless of whether the parties consent or not.” However, he stated that, “any element of compulsion 
attendant upon a reference to mediation will certainty not enhance its prospects of success”. 

Irvine J, in the matter of Atlantic Shellfish Limited v The County Council of the County of Cork, & Ors. [2015] 2 
IR 575  stated that a judge must be satisfied that the issues in dispute are amenable to ADR and that, “the court can 
do no more than invite a party to engage in the process of mediation” (speaking in relation to Order 56A at para 28).

Irvine J stated that:

“It follows, that the court should not make the order sought if satisfied that the application is brought by 
a party who knows that an invitation from the court will for good reason be refused and/or where satisfied 
that the applicant has no real interest in the ADR proposed but is motivated to make the application 
knowing that the refusal will allow them proceed to trial while, so to speak, holding the sword of Damocles 
over their opponent until the very end of the litigation” (para 36).

She went on to state at paragraph 37 that amenability for ADR will be measured by:

“(i)  the manner in which the parties had conducted the litigation up to the date of the application; 

(ii)  the existence of any relevant interlocutory orders;

(iii)  the nature and potential expense of the proposed ADR;

(iv)  the likely effect of the making of the order sought on the progress of the litigation should the invitation 
be accepted and the ADR prove unsuccessful;
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(v)  the potential saving in time and costs that might result from the acceptance of an invitation;

(vi)  the extent to which ADR can or might potentially narrow the issues between the parties;

(vii)  any proposals made by the applicant concerning the issues that might be dealt with in the course 
of the ADR and

(viii)  any proposals as to how the costs of such a process might be borne.”

In commention on the issue of ADR general – its benefits and limitations were set out by the Court (at paras 51-52):

“It is undoubtedly true to say that in very many cases, as was stated by Hogan J. in Lyons and Murray 
at para. 37, “mediation is a thousand times preferable than litigation”. There are nonetheless cases in 
respect of which, because of the legal issues involved, it would not be appropriate for a court to make 
an order under O.56A, r.2 inviting the parties, in face of the objection from one such party, to participate 
in ADR.

I am all too mindful of the fact that litigation is becoming ever more complex and lengthy such that 
it places considerable financial strains on the participants. It also places ever increasing demands on 
scarce judicial resources. For these reasons it behoves the court pro-actively to encourage parties to try, 
wherever possible, to resolve their disputes through participation in the ADR process.”

Clearly therefore, certain cases will not be amenable to mediation. However, knowing that certain types of cases carry 
a high level of distress to certain parties in certain disputes (clearly, this may be the case in a catastrophic injury case 
as compared to a commercial dispute),  it is recommended that for there to be uptake in mediation, consideration 
be given to the development of specific codes of practice, as provided for under section 9 of the 2017 Act. 

These codes of practice could consider the following:

• It goes without saying, that there is a necessity to adhere to the principles of mediation, so that 
mediations are not simply settlements;

• In clinical negligence cases, a further consideration could be given to the availability of counselling 
services for all parties who may require such services;

• Availability of guidelines explaining all aspects of the mediation process, with multimedia accessible 
guides. Any guidelines should be NALA (National Adult Literacy Agency) approved/proofed.

EVALUATION PROCESS

In relation to ‘novel’ dispute resolution mechanisms, it is wholly possible for any mechanism to be established that 
would enable the resolution of claims. Such a mechanism was established in relation to the DePuy Hip cases (see 
further: Depuy Defective Hip Litigation Alternative Dispute Resolution and Flynn v Depuy Ltd and Ors [2017] 
IEHC 267).

In December 2015, at the request of Cross J, parties to faulty DePuy Hip implants, were asked to consider some sort 
of dispute resolution process. The ‘Evaluation Process’ was the result (established by Order of the court on 16/12/15), 
under which process a panel of 10 evaluators, comprising retired High Court or Supreme Court Judges, or senior 
counsel with experience in personal injuries, would evaluate claims and issue written, non-binding evaluations which 
may or may not be accepted by DePuy and the claimant. If a settlement is not reached, the claimant can still go to 
court. The Process was to be kept under review by the Court on a 6 monthly basis.
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Claimants avail of the process by instructing their solicitors to complete a standard short form with essential details of 
the claim and submitting it to the solicitors for DePuy.

Once DePuy is of the opinion that the claim meets eligibility criteria, it would be sent to the evaluator. The hope being 
that in most cases, evaluation should be completed within six weeks.

Both DePuy and the Claimant may accept the Evaluation within 45 days of the date of the Evaluation. Acceptance is 
without admission as to liability and must be communicated in writing either by emails or letters between the parties’ 
solicitors.

If both parties accept the Evaluation, the solicitors for DePuy would send a Settlement to the Claimant’s solicitor for 
execution by the Claimant. DePuy will pay the Evaluation amount within 28 days of receipt of a signed Agreement 
Form. The Claimant’s party and party costs in respect of the Claimant’s legal proceedings and in respect of the 
Evaluation, are payable by DePuy within 28 days after they are agreed or taxed in default of agreement.

If either DePuy or the Claimant rejects, or does not accept the Evaluation in writing within 45 days of the Evaluation 
date, the Evaluation is to be deemed lapsed and the Claimant may continue with the existing proceedings.

In Depuy Defective Hip Litigation Alternative Dispute Resolution and Flynn v Depuy Ltd and Ors [2017] IEHC 
267, Cross J, noting some of the delays between the parties, stated that:

“…the ADR Scheme has not worked with the ease and efficiency that I had anticipated” (para 19).

One of the reasons for this was, as stated by Cross J:

“…that there is an over oficious requirement in relation to records that would suit more a full trial than a 
dispute resolution process.”

However, the court also found blame with one of the plaintiff solicitors for not have processed some of the claims for 
evaluation and concluded that:

“I am not now of the view that the scheme can be said to have failed” (para 43)

and he urged the parties:

“…to utilise the scheme in as open a manner as possible and to remember its nature and how different it 
is from the requirements of litigation to hasten further determinations (para 50).” 

Clearly, the lessons for ADR as result of this on-going scheme must be taken into account:

• That ADR is not the panacea for an easy solution to any and all disputes;

• That clarity of process and a clear understanding of the nature of the process is vital from the outset

INTRODUCTION OF JUDGE-LED / JUDICIAL MEDIATION

Is it possible to strike a balance? 

In order to answer this question, it is also important to examine why patients in fact sue in the first place. From 
research, it seems that patients who sue do so to find out what happened and why. For an empathic validation of their 
perception of events. To receive an acknowledgment of responsibility and an apology. To enforce accountability. To 
correct deficient standards of care and in a minority of cases, for financial compensation.”4 

4 See further: Stephen et al. “A Study of Medical Claiming in Scotland” (Scottish Government, 2012); Charles Vincent et al. “Why do 
patients sue doctors? A study of patients and relatives taking legal action” The Lancet (343(8913):1609-1613 (1994); Friele et al. “Patient 
expectations of fair complaint handling in hospitals: empirical data. (BMC Health Serv Res 6:106 (2006).
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In looking at the above discussion, it is clear that no one system will perfectly meet the needs of any dispute resolution. 
But in understanding the reasons why patients sue and in looking at the issues as encountered by the Depuy Evaluation 
Scheme, can systems and processes be tailored?

In this respect, some jurisdictions have introduced a system of judge-led / judicial mediation. 

This has occurred in Canada and Australia5, the UK (in employment discrimination cases)6 and also in Germany. Its 
potential importance was emphasised by Chief Justice WK Winkler when he stated in 2010:

“….any tenable civil justice system in this still relatively new century will meet the needs of the public only 
if it provides effective judicial mediation as an integral part of its process. Despite the real hurdles, no part 
of judicial mediation need remain a fantasy. Continuing integration of judicial mediation into the panoply 
of services provided by our civil courts will only enhance access to justice.”7 

He also stated the essential principle that, “mediation where necessary, but not necessarily mediation”, indicating the 
fundamental mandate of access to the courts. Further and very realistically, he understood the limitations of judicial 
mediation: some judges do not like to offer it; the system does not make space for it and this is, “a practice that falls 
outside the operational norms of our traditional court system and one that is not easily accommodated.”

However, a potential advantage of such a process is that it allows for a gravitas by virtue of the mediator (a judge 
or ex-judge) and possibly, this might therefore enable the fulfilling of a patient’s needs in terms of why they sue as 
discussed above.

In the circumstances, such a system of dispute resolution is not beyond the realm of the current system and resources 
available. It would be important again, to learn from the issues as they arose in the Depuy scheme: The scheme 
needs to be clear from the outset, and less officious than a litigation scenario. The mediators must be qualified with 
accredited qualifications and training. Subject to these issues, in order to utilise existing available resources, it is 
recommended that some thought be given to establishing a scheme which may consist of current and retired judges 
to offer Judicial Mediations.

It is recommended that such a scheme be considered, introduced, piloted and monitored over a relevant 
period to understand its feasibility and sustainability.

OPEN DISCLOSURE

The introduction of the requirement for open disclosure under the provisions of the Civil Liability (Amendment) Act 
2017 will be amended further to make open disclosure mandatory. The follow-up regulations specify the procedural 
requirements in relation to how open disclosure will operate. An apology is not an admission of liability and it is vitally 
important that a wide interpretation is given to this as, otherwise, there is a danger that the practice of open disclosure 
will become a legal-bureaucratic exercise in order to strictly come within the definition of what constitutes not being an 
admission of liability. Such a practice will then become medical practitioner-centric and not patient-centric and may, 
therefore, defeat its very purpose.

5 See also a detailed analysis by Warren CJ in “ Should Judges be Mediators”, 27/1/10 at: http://www.austlii.edu.au/au/journals/
VicJSchol/2010/48.pdf and: https://www.supremecourt.vic.gov.au/sites/default/files/embridge_cache/emshare/original/
public/2017/09/37/b4ac4086c/practice_note_no_2_of_2012_-_adr.pdf

6 See further: http://asauk.org.uk/archive/alternative-dispute-resolution/adr-research/judicial-mediation-in-employment-
discrimination-2010/

7 “Some Reflections On Judicial Mediation: Reality Or Fantasy? The Advocates’ Journal (winter 2010, pp3-5) and at: http://www.
ontariocourts.ca/coa/en/ps/speeches/reflections_judicial_mediation.htm

http://www.austlii.edu.au/au/journals/VicJSchol/2010/48.pdf
http://www.austlii.edu.au/au/journals/VicJSchol/2010/48.pdf
https://www.supremecourt.vic.gov.au/sites/default/files/embridge_cache/emshare/original/public/2017/09/37/b4ac4086c/practice_note_no_2_of_2012_-_adr.pdf
https://www.supremecourt.vic.gov.au/sites/default/files/embridge_cache/emshare/original/public/2017/09/37/b4ac4086c/practice_note_no_2_of_2012_-_adr.pdf
http://www.ontariocourts.ca/coa/en/ps/speeches/reflections_judicial_mediation.htm
http://www.ontariocourts.ca/coa/en/ps/speeches/reflections_judicial_mediation.htm
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Again, it is recommended that:

1. The existing resources of the HSE and risk management teams of the State Claims Agency be 
appropriately supported to allow healthcare teams to continue their training in this vital field;

2. Such training should also be organized in relation to private practice and, in this regard, Challenge 
Medical Indemnity would propose working with the Private Hospitals Group with a view to developing 
standard templates / standards of training in relation to open disclosure.

Research reveals very clearly that open disclosure in only effective vis-à-vis patient safety and claims if it is supported 
adequately.8

8 See further: Sheikh, A. A “The Practice of Medicine and Open Disclosure” (May, 2016) http://challenge.ie/LiteratureRetrieve.
aspx?ID=140931; http://courts.ie/Courts.ie/library3.nsf/(WebFiles)/5CEEA19C4A5959BC802577DC0055C9F4/$FILE/Medical%20
Negligence%201.pdf; Evaluation of the National Open Disclosure Pilot (Pillinger J, HSE) 

 https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=2ahUKEwi2pMSk5dXaAhWSKewKHUS
 JDxUQFjACegQIABA_&url=https%3A%2F%2Fwww.hse.ie%2Feng%2Fabout%2Fwho%2Fqid%2Fother-quality-improvement-progra

mmes%2Fopendisclosure%2Fopendiscfiles; 

 McLennan et al, “Apologies in medicine: Legal protection is not enough”, CMAJ, March 17, 2015, 187(5); Studdert and Richardson, 
“Legal aspects of open disclosure: a review of Australian law”, MJA 2010; 193, 5: 273–276; Mastroianni et al, “The Flaws In State 
‘Apology’ and ‘Disclosure’ Laws Dilute their Intended Impact on Malpractice Suits” HEALTH AFFAIRS 29, NO. 9 (2010): 1611–1619.

http://challenge.ie/LiteratureRetrieve.aspx?ID=140931
http://challenge.ie/LiteratureRetrieve.aspx?ID=140931
http://courts.ie/Courts.ie/library3.nsf/(WebFiles)/5CEEA19C4A5959BC802577DC0055C9F4/$FILE/Medical%20Negligence%201.pdf
http://courts.ie/Courts.ie/library3.nsf/(WebFiles)/5CEEA19C4A5959BC802577DC0055C9F4/$FILE/Medical%20Negligence%201.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=2ahUKEwi2pMSk5dXaAhWSKewKHUSJDxUQFjACegQIABA_&url=https%3A%2F%2Fwww.hse.ie%2Feng%2Fabout%2Fwho%2Fqid%2Fother-quality-improvement-programmes%2Fopendisclosure%2Fopendiscfiles
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=2ahUKEwi2pMSk5dXaAhWSKewKHUSJDxUQFjACegQIABA_&url=https%3A%2F%2Fwww.hse.ie%2Feng%2Fabout%2Fwho%2Fqid%2Fother-quality-improvement-programmes%2Fopendisclosure%2Fopendiscfiles
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=2ahUKEwi2pMSk5dXaAhWSKewKHUSJDxUQFjACegQIABA_&url=https%3A%2F%2Fwww.hse.ie%2Feng%2Fabout%2Fwho%2Fqid%2Fother-quality-improvement-programmes%2Fopendisclosure%2Fopendiscfiles
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OTHER SOLUTIONS

Maternity Issues

It is strongly recommended that this review also take the opportunity to examine: the UK’s Safer Maternity Care 
& RRR (Rapid Resolution and Redress). Under the RRR Scheme, ‘eligible’ families would be given the option to join 
an alternative system of compensation that offers support and regular payments without the need to bring a claim 
through the Courts. The support would include counselling, case management and legal advice9.

There is some recent work carried out to suggest improvement in patient safety when there is better clinical-to-insurer 
engagement to improve maternity safety. This work suggests that whilst not specifically their domain, insurers do 
have a role in patient safety and that closer clinical collaboration may strengthen this contribution. Challenge Medical 
Indemnity is already actively engaged in this process by following up with our consultants/insured, in the event of a 
complaint or adverse clinical outcome, for the purpose of discussing the risks highlighted by the event in question and 
the measures to be implemented to prevent or reduce the likelihood of a re-occurrence. It is, therefore, recommended 
that all indemnity organisations consider such improved engagement.10 

CONCLUSIONS

This brief submission has concentrated on not attempting to reinvent the wheel and in understanding that there is no 
perfect solution in any dispute resolution system. Certain matters will remain an issue for wider society e.g. whether 
Ireland moves towards a no-fault scheme. This exists in New Zealand. However, awards are generally lower, but more 
people take claims as fault is not required to be proved. Also, it does not necessarily equate to a safer healthcare 
system11. Therefore, we recommend and are of the opinion that our existing systems should be improved, 
reformed and fine-tuned, and appropriately utilised to introduce possible and inventive resolution possibilities 
that the system is well capable of managing. In this way, costs are saved and the use of existing and available 
resources can be optimally calibrated and utilised.

9 See further: https://www.gov.uk/government/consultations/rapid-resolution-and-redress-scheme-for-severe-birth-injury 

10 Yau et al. “Clinical–insurer engagement to improve maternity safety in the UK, Ireland, Sweden and Australia” Journal of Patient Safety 
and Risk Management 2018, Vol. 23(2) 79–88.

11 Schoen, “Taking the pulse of health care systems: Experiences of patients with Health problems in Six Countries (2005) 24 Health 
Affairs 509. 
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