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Terms of Reference of the Expert Group  
 
Dear Mr Justice Meenan  
 
I write to you as Chairperson of the abovementioned Expert Group.  I have considered 

and read with interest the Terms of Reference for the Expert Group.  I note the 
membership of the Expert Group, and indeed that “consideration will also be given to 
appointing a person or persons with more dedicated expertise onto the Group, who have 
background knowledge/experience of managing Clinical Negligence cases”.  I am writing 
to you to request that I would be considered as an appropriate person for such 
appointment. 
 

For 20+ years, I have represented public and private healthcare service providers in the 
defence of medical negligence actions before the Courts.  I have significant experience 
investigating and defending catastrophic brain injury claims having been a standing 

Counsel to The National Maternity Hospital for much of those 20 years.  I have gained 
great experience engaging in large-scale case management from my experience in 
dealing with DePuy Litigation on behalf of private hospitals and in dealing with PIP implant 
claims.  I took a significant interest in the proposed Medical Injuries Assessment Board 

when it was previously mooted and was most disappointed that the significant 
efficiencies, transparency and effectiveness of the Personal Injuries Assessment Board 
could not be brought to bear in this claims arena.  
 
I have spoken on a number of occasions recently to large scale groups in terms of my 
belief that The Four Courts is not an appropriate venue for the resolution of clinical 

negligence claims, not least because in my experience, patients are of the view that they 
would like to understand better the issues as arose, with greater insight in terms of their 
injuries and how they can be assisted, hear from their caregivers in terms of explanations 
and/or apologies, and ultimately receive reassurance and a sense that there have been 
learnings from their unfortunate experience.  

 
In terms of the issues as to be dealt with at a very high level, I note:- 

 
1. Effectiveness of the legal framework   

 
In this regard I note the work as being undertaken by The Personal Injuries 
Commission and The Cost of Insurance Working Group, and the specific and 
direct impact such reports and reviews as already underway can have in relation 
to the work as to be considered.  Ultimately, efficiencies and transparencies must 

be balanced with access to justice and potential Constitutional considerations. 
  

2. Operational changes   
 
Significant work was previously done by Mr Justice Kearns in terms of proposals 
for Pre-Action Protocols and overall management of clinical negligence claims.  

The UK’s experience of a claims portal and our own experience of the PIAB model 



 

Page 2 of 2 

5539667.1    

are excellent examples of where significant efficiencies can be brought to bear 
and a “FastTrack” process put in place.   

 
3. Timely options  

 

Supported and stepped roles for Duty of Candour, Pre-Action Protocols, exchange 
of statements between the parties in advance of obtaining an independent expert 
report will all significantly feed into a timely fast-tracked option being available 
for the resolution of claims.  The input of Periodic Payment Orders on 
catastrophic birth injuries, the reference to PIAB (see Garda Compensation Fund 
example) in terms of [    ]  damage claims, and again the PIAB example in 
relation to claims with no dispute at the outset can be considered in detail with 

relatively immediate effect.  

 
4. ADR 

 
Case management with a view to ADR resolution in the DePuy claims has not 
resulted in the efficiencies and claims resolutions as anticipated.  Legislative 

change will be required to feed and deliver culture change and significant 
learnings can be gleaned from the DePuy case management as examples to 
assist.  The work as undertaken by The Financial Services Ombudsman in 
revising and altering its system to one whereby Mediation is a requirement is 
worth considering.  In such circumstances, the parties can only seek to mediate 
if they are in a position to confirm in writing that every effort has been made to 
resolve the issues directly as and between the parties. An Affidavit of Verification 

could be utilised within the Courts system in a similar manner.  Whether evolving 
from a PIAB application for assessment and/or a Pre-Action Protocol, such would 
give rise to FastTrack options which would ultimately be of benefit to both 

Plaintiffs and Defendants, and will have a positive impact on patient care, patient 
safety and clinical/hospital systems.    

 
5. Governance 

 
My understanding is that the State Claims Agency ultimately report to The 
Department of Finance in terms of their budgets and reports.  My understanding 
is that the HSE ultimately report to The Department of Health.  Clinical and 
Corporate Governance oversights as and between the two arms of the State are 
necessary if there is to be real time risk management reporting, sharing and 

learning.   
 

6. Enterprise Liability/Indemnity/Insurance   
 
The State Claims Agency has made significant progress in terms of culture 

change since the introduction of Enterprise Liability Insurance.  The retention by 
many Consultants of their private indemnity cover continues to pose difficulty in 

the public sector, but more specifically in the private sector.  Many clinicians, 
both for reasons within their control and beyond their control do not have the 
benefit of representation and indemnity cover at the time of their claim coming 
on for hearing/resolution.  An amendment to the legislation to make reference to 
insurance for all parties will be a pre-requisite to bringing the private sector in 
line with the public sector and assisting in prospects of Enterprise Liability cover 
(albeit by another name) becoming an option in the private sector, for the 

benefit of patients.  
 
If you believe there would be merit in my providing detail to you for consideration and 
review, I would be happy to do so.    

 
Yours sincerely  

 
 
  
Aisling Gannon  
Eversheds Sutherland 


