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1. Civil Liability (Amendment) Act 2017 
 
Background 

 

The Civil Liability (Amendment) Act 2017 was enacted on 22 November 2017.   The 

primary purpose of the Act is to empower the courts to make awards of damages in 

cases of catastrophic injury by way of periodic payments orders.  

 

The Act addresses the concerns raised repeatedly by the courts about the absence 

of legislation to enable periodic payments orders in appropriate cases.  The Act will 

give financial security to persons who have been catastrophically injured and ensure 

that they receive the care and assistance they require for the rest of their lives. 

 

The Act also contains detailed provisions on open disclosure of patient safety 

incidents (Part 4 of the Act).  The Minister for Health has responsibility for the 

implementation of these provisions. 

 

The measures in the Act relating to periodic payments orders stem from the 

recommendations of the High Court Working Group on Medical Negligence and 

Periodic Payments, chaired by Mr Justice John Quirke, which examined this matter 

in Module 1 of its work in 2010.    

 

The principal recommendation made in the Working Group report was to address the 

deficiencies in the lump sum system by giving the courts discretion to impose, with or 

without the consent of parties, periodic payment orders in catastrophic injury cases. 

The Working Group recommended that periodic payment orders should be 

calculated to meet the cost of long-term care and treatment and should be index-

linked.  
 
The Department of Justice and Equality undertook an intensive policy analysis and 

consultation process with other Government Departments, the Office of the Attorney 

General and the State Claims Agency in the development of the Act.  The insurance 

sector and the Personal Injuries Assessment Board were also consulted. 
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Main provisions of the Act 

 

In summary, the Act: 

 

• grants courts the power to make awards of damages by way of periodic 

payments orders in cases of catastrophic injury; 

• sets out principles regarding the security of payments under periodic 

payments orders; 

• provides that payments will be indexed annually, initially, in line with the Irish 

Harmonised Index of Consumer Prices (HICP) and provides for a review of 

the index after a 5 year period; 

• provides for the treatment of periodic payments in bankruptcy; and 

• provides for the treatment of periodic payments for income tax purposes. 

 

As regards the detail of the mains provisions of the new Part IVB of the Civil Liability 

Act 1961, inserted by section 2 of the 2017 Act: 

  

Section 51H defines “catastrophic injury” as “a personal injury which is of such 

severity that it results in a permanent disability requiring the person to receive life-

long care and assistance in all activities of daily living or a substantial part thereof”.  

  

Section 51I is the central provision in the new Part IVB.  It provides that where a 

court is awarding damages to a catastrophically injured person, it may order that all 

or part of the damages for future medical treatment, future care of the plaintiff and 

the provision of assistive technology be paid by way of a periodic payments order. 

Where all parties are in agreement, damages in respect of future loss of earnings 

may be paid by periodic payments order.  In deciding whether to make a periodic 

payments order, the court must have regard to the best interests of the plaintiff the 

circumstances of the individual case. 

  

Section 51J provides that a court may only make a periodic payments order where it 

is satisfied that the continuity of payments under the order are reasonably secure. 
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Section 51L provides for the adjustment on an annual basis of a payment under a 

periodic payments order in line with the prevailing rate under the Harmonised Index 

of Consumer Prices. The application of the HICP will be reviewed after a 5-year 

period to determine its suitability and, if necessary, for the specification of a more 

suitable alternative index by Ministerial regulations. 

  

Section 51O ensures that the provisions for periodic payments orders will apply to 

actions that are before the courts and have been the subject of interim orders for the 

payment of damages to the plaintiff. 

 

Commencement of the Act 

 

The making of Rules of Court is required prior to the commencement of Parts 1, 2 

and 3 of the Act, which deal with periodic payments orders.  The Department of 

Justice and Equality has been in discussions with the Courts Service on the Rules of 

Court since January 2018.  The Rules Committee for the Superior Courts has 

recently signed off on the Rules of Court and the Courts Service has submitted the 

Rules to the Minister for Justice and Equality for concurrence and signature.    

 
The Department had proposed that the commencement date for Parts 1, 2 and 3 of 

the Act should be 1 July 2018.  The Courts Service consulted with the President of 

the High Court, who was firmly of the view that 1 July - which falls at one of the 

busiest times of the legal year - would not be an appropriate commencement date. 

The President also wished to be in a position to provide familiarisation to judges who 

will be exercising the new jurisdiction, including a set of precedent orders for the 

purpose. Consequently, he was of the view that 1 October 2018 would be a more 

appropriate date on which to commence the new provisions. 

 

The Minister has accepted the views of the President of the High Court on this issue.  

It is intended, therefore, that the Minister will sign a Commencement Order in the 

coming weeks bringing Parts 1, 2 and 3 of the Act into operation on 1 October 2018.  

The necessary Rules of Court will be brought into effect at the same time.  
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2. Pre-Action Protocols 
 
Background 

 
The legislative provisions behind the Pre-Action Protocol on Medical Negligence are 

set out in Part 15 (sections 219 to 221) of the Legal Services Regulation Act 2015. It 

is not a matter which comes directly under the remit of the Legal Services Regulatory 

Authority, rather the 2015 Act provided a convenient vehicle for this provision as an 

additional structural reform to help reduce legal costs. 

 

The protocol is intended to reduce costs and to increase the efficiency and 

effectiveness of procedures by enabling parties to settle issues between themselves 

without the need to commence proceedings and, if proceedings cannot be avoided, 

to allow for efficient information exchange and case and pre-case management by 

the courts and by the parties themselves.  It will also open the way for the possible 

extension of the benefits of pre-action protocols to other classes of civil action before 

the courts.  

 

The protocol stems from work carried out by the High Court Working Group on 

Medical Negligence Litigation and Periodic Payments established in February 2010. 

In view of his retirement from the Bench, Mr Justice Quirke was succeeded as 

chairperson by Ms Justice Mary Irvine in the course of the Working Group’s 

deliberations. Module 2 of the Group’s work was concerned with the conduct and 

management of clinical negligence litigation.  On 14 March 2012, the Working Group 

reported to the President of the High Court who published the Report on Module 2 

shortly thereafter.  

 

Development of the Protocol 

 

The Department of Justice and Equality, as part of its reform agenda, undertook to 

legislate for the recommendations set out in the Working Group’s Report and this led 

to the inclusion of the relevant provisions in the Legal Services Regulation Bill 2011.  

 



6 
 

The provisions included in the Bill, and the ultimate development of the draft 

protocol, were based on the initial Report of the Working Group and the 

Department’s interactions with a number of relevant stakeholders, as well as the 

Office of the Attorney General.  

 

Section 219 of the Legal Services Regulation Act 2015 inserts a number of 

provisions (sections 32A to 32D) into the Civil Liability and Courts Act 2004 to 

provide for the regulation and use of pre-action protocols in clinical negligence 

actions. In particular, section 32B (4) provides that, prior to the making of regulations 

specifying the terms of the pre-action protocol, the Minister shall consult with a 

number of relevant stakeholders. 

 

The new section 32B that has been inserted into the 2004 Act provides that the 

Minister shall make regulations governing a pre-action protocol for clinical 

negligence actions.  Among other things, the draft Protocol sets out: 

 

• the manner in which an exchange of information between a complainant and 

a health service provider should take place – including the type of information 

which may be requested and provided together with deadlines for the 

production of relevant information; 

• the procedures to be followed in the issuing of a formal letter of claim by the 

complainant and the response to the letter of claim by the health service 

provider; 

• the setting of a reasonable time period for settlement negotiations where 

liability is admitted by a health service provider; 

• the use of mediation or other alternative dispute resolution mechanism in an 

attempt to resolve the issues; 

• the effect of the protocol on the issuing of proceedings; and 

• the consequences that may arise where a party does not comply with the 

protocol.  

 

It is intended that the proposed Protocol will apply to any clinical negligence action 

for the recovery of damages: 
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• brought by or on behalf of a person alleging that he or she, or a deceased 

person of whom he or she is a personal representative, has suffered personal 

injury or death as a result of clinical negligence;  and 

• against the health service provider (within the meaning of section 32A of the 

Civil Liability and Courts Act 2004) alleged to have committed the act or 

omission giving rise to liability or any other person alleged to be liable in 

respect of that act or omission. 

 

Current Position 

 
The Department of Justice and Equality has engaged in an extensive consultation 

process on the proposed regulations for a Protocol and circulated a draft regulation 

for a protocol building on that proposed in the Working Group’s Report. This was 

circulated to 34 relevant stakeholders in September 2017 and the Department 

received 20 replies.  

 

Based on the responses received, a number of issues were raised and will be 

addressed in a further iteration of what is now a very mature version of the protocol 

regulation. Among the issues identified by the consultation were a small number 

relating to the constitutionality of aspects of the protocol as well as technical drafting 

issues.  

 

Further consultations with the Office of the Attorney General, including advices 

awaited from Senior Counsel, are taking place to settle the final draft of the protocol. 

To provide the necessary legislative cover, the last leg of the consultative process on 

the proposed new regulation will take place with section 219 of the Legal Services 

Regulation Act 2015 commenced - the relevant Commencement Order is also now 

being finalised for Ministerial signature.  

 

The intended timeline to complete these remaining steps of the PAP regulation 

process for medical negligence cases is end-Q3 2018. 
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Cost of Insurance Working Group 

 
It should also be noted that the Cost of Insurance Working Group, chaired by 

Minister of State Michael D’Arcy, is also actively considering the similar introduction 

of a Pre-Action Protocol for personal injury cases. As part of its participation in the 

Group, the Department of Justice and Equality is preparing a draft regulation 

provision for that purpose, building on the precedent provided by Part 15 of the Legal 

Services Regulation Act 2015.  

 

However, two key aspects remain under consideration, namely, whether a general 

Pre-Action Protocol should apply for personal injury actions that fall outside of the 

PIAB process and the current medical negligence model, and whether there should 

be a specific protocol developed for use where an assessment by PIAB has been 

rejected – while carefully evaluating the legal and policy impacts that may 

respectively arise.   
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3. Legal Costs Reforms under the Legal Services Regulation Act 2015 
 
The Legal Services Regulation Act 2015 makes extensive provision in Part 10 for a 

new and enhanced legal costs regime that will bring greater transparency to how 

legal costs are charged by legal practitioners, along with a better balance between 

the interests of legal practitioners and those of their clients. This Part of the Act is 

divided into five Chapters dealing with the new Office of the Legal Costs 

Adjudicators; duties on legal practitioners in relation to legal costs; the adjudication 

of legal costs and with miscellaneous matters, respectively. 

 

Under the provisions of Part 10: 

 

• Legal practitioners, whether solicitors or barristers, will be obliged to provide 

more detailed information about legal costs from the outset of their dealings 

with clients.  

• This will be in the form of a Notice, written in clear language, which must be 

provided when a legal practitioner takes instructions.  

• Among other things, the Notice must disclose the costs that are involved, or, 

where this is not known, the basis upon which such costs are to be calculated. 

• A cooling-off period is to be allowed for the consideration of costs by the 

client.  

 

When there are any significant developments in a case which give rise to further 

costs, the Act provides that a client must be duly updated and given the option of 

whether or not to proceed with the case in question.  

 

In addition, the Act sets out that it will not be permissible for legal practitioners to set 

fees as a specified percentage or proportion of damages payable to a client from 

contentious business and that it will no longer be permissible for barristers to charge 

junior counsel fees as a specified percentage or proportion of Senior Counsel fees. 

An aggrieved client will also have the option of applying for the adjudication of 

disputed legal costs by the reformed and modernised Office of the Legal Costs 

Adjudicators, which is currently known as the Taxing-Masters' Office.   



10 
 

 

The Act, as part of a new independent public complaints regime to be run by the new 

Legal Services Regulatory Authority, will also introduce a system for processing 

more minor disputes about ‘excessive costs’, which will be the subject firstly of 

informal resolution attempts, but will then escalate to formal resolution where 

alternative dispute resolution means do not succeed. This can help avoid the 

monetary and other burdens on a consumer or enterprise which can otherwise arise 

under a formal taxation of costs procedure. It does not prevent a serious finding of 

professional misconduct where legal fees are found, under the terms of section 50 of 

the 2015 Act, to have been “grossly excessive”. 

 
In addition to the establishment of the Authority, the 2015 Act provides for the 

transition of the Office of the Taxing-Master to that of the Legal Costs Adjudicators 

under Part 10 of the 2015 Act. It sets out, for the first time in legislation, a series of 

Legal Costs Principles. These are contained in Schedule One and enumerate the 

various matters that shall be taken into account in the adjudication of disputed legal 

costs a number of which draw from jurisprudence in this area.  

 

The Act also provides for the establishment of a publicly accessible Register of 

Determinations which will disclose the outcomes and reasons for decisions made by 

the Legal Costs Adjudicators. The new Adjudicators’ Office will have a suite of 

governance and accountability provisions (e.g. annual, business and strategic 

reporting and planning) with which to comply including a clear delineation of the 

management role and responsibilities of the Chief Legal Costs Adjudicator. 

 

The transition to the Office of the Legal Costs Adjudicators is something for which 

detailed preparation is being made by a specifically tasked joint working group 

chaired by the Department and comprising the Courts Service and the existing 

Taxing-Masters that is working to map out and oversee the various practical steps 

that have to be taken to get the new Office up and running. This work is also 

intended to ensure that the relevant new legal costs adjudication processes, 

documentation, rules of court and IT systems can be put in place in a legally robust 

manner.  
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It is now anticipated that the necessary work will be completed to allow for the 

transition of the Office of the Taxing-Master to that of the Legal Costs Adjudicators 

during Q1 of 2019. This will also involve the commencement of the relevant 

supporting provisions of Part 10 the 2015 Act along with those Chapters that apply 

more generally to the coming into operation of the new legal costs transparency 

regime for legal practitioners and their clients. 
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4. Mediation Act 2017 
 
The Mediation Act 2017 was enacted on 2 October 2017. The Act contains 

provisions for a comprehensive statutory framework to promote the resolution of 

disputes through mediation as an alternative to court proceedings. The underlying 

objective of the Act is to promote mediation as a viable, effective and efficient 

alternative to court proceedings, thereby reducing legal costs, speeding up the 

resolution of disputes and reducing the stress and acrimony which often 

accompanies court proceedings.  

 

The Act: 

 

• introduces an obligation on solicitors and barristers to advise parties to 

disputes to consider using mediation as a means of resolving them; 

 

• provides that a court may, on its own initiative or on the initiative of the parties 

invite the parties to consider mediation as a means of resolving the dispute;  

 

• provides that in awarding costs in respect of proceedings in which a court 

invited the parties to consider mediation as a means of attempting to resolve 

the dispute, the court may, where it considers it just, have regard to any 

unreasonable refusal or failure by a party to the proceedings to consider using 

mediation or any unreasonable refusal of failure of a party to attend mediation 

following an invitation by the court to do so; 

 

• contains general principles for the conduct of mediation by qualified 

mediators;  

 

• provides that communications between parties during mediation shall be 

confidential;  

 

• provides for the possible future establishment of a Mediation Council to 

oversee development of the sector;  
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• provides for the introduction of codes of practice for the conduct of mediation 

by qualified mediators. 

 

The scope of the Act includes all civil proceedings that may be instituted before a 

court save for certain exceptions provided for in section 3 of the Act. 

 

All sections of the Act came into operation on 1 January 2018 as provided by the 

Mediation Act 2017 (Commencement) Order 2017 (S.I. No. 591 of 2017).   

 

Work is ongoing with the mediation sector on the development of Codes of Practice 

for Mediators and the establishment of a Mediation Council. 
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5. Review of the Administration of Civil Justice 
 

A Group to review the administration of civil justice in the State, chaired by the 

President of the High Court Mr. Justice Peter Kelly, was established in 2017.  

 

The Group is to report to the Minister for Justice and Equality within two years, and 

will make recommendations for changes with a view to improving access to civil 

justice in the State, promoting early resolution of disputes, reducing the cost of 

litigation, creating a more responsive and proportionate system and ensuring better 

outcomes for court users.  It will take into account the body of work and range of 

initiatives already developed such as the 2010 report of the Law Reform Commission 

on Consolidation and Reform of the Courts as well as the legal costs provisions of 

the Legal Services Regulatory Act 2015, among others.   

 

Secretariat functions for the Group are provided jointly by the Department of Justice 

and Equality and the Courts Service.  

 

A call for submissions to the Group was advertised, with a deadline of 30 June 2018, 

requesting submissions in relation to the following topics: 

 

(a) Improving procedures and practices and removal of obsolete, unnecessary 

or over-complex rules of procedure; 

 

(b) Reviewing the law of discovery; 

 

(c) Encouraging alternative methods of dispute resolution; 

 

(d) Reviewing the use of electronic methods of communications including e-

litigation and possibilities for making court documents (including submissions 

and pleadings) available or accessible on the internet; 

 

(e) Achieving more effective outcomes for court users, particularly vulnerable 

court users. 
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The Department of Justice and Equality wrote to the Secretaries General of all 

Government Departments in December 2017 to draw their attention to the call for 

submissions and to ask that they draw the attention of their agencies to same.  

 

Over 90 submissions have been received by the Group, including from individuals, 

Government Departments and agencies, legal professionals and business 

organisations.  

 

It was decided that four sub-committees would be formed to review the submissions 

and identify issues affecting each court jurisdiction: 

 

(1) Supreme Court and Court of Appeal 

 

(2) High Court 

 

(3) Circuit and District Courts 

 

(4) Judicial Review and Discovery.  

 

Members of the judiciary from the relevant courts will chair each sub-committee, with 

President Kelly chairing the sub-committee on Judicial Review and Discovery. The 

Department of Justice and Equality is represented on all sub-committees.  

 

Each sub-committee is to report to the main Review Group by 31 October 2018, 

following which the drafting of the report of the Review Group will begin. It is 

anticipated that a report will be provided to the Minister in 2019. 


