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n the recent high-profile Kilkenny Group case, the 

High Court strongly urged the parties to consider 

mediation to avoid a public hearing of the difficulties 

between certain family members. Mediation provides 

a private and confidential 

process for parties to 

resolve their dispute with 

the support and assistance 

of a qualified and experienced 

independent third party. The courts 

are now more frequently suggesting 

mediation to parties coming before 

them as a means to resolving their 

difficulties. 

The Mediation Bill 2017 was 

published on Monday 13 February 

and contains new and significant 

obligations for solicitors – but it 

also brings opportunities. The 

bill recognises the importance of 

mediation and conciliation, and 

the contribution they bring to 

the resolution of complaints and 

disputes. It will put the process on 

a legal footing. The bill describes 

mediation as “a facilitative voluntary 

process in which parties to a dispute, 

 The approach of a solicitor to 
mediation can have a significant 
bearing on the outcome for their 
clients

 The Mediation Bill 2017 will have a 
very significant effect in relation to 
the resolution of disputes and will 
oblige all parties, including solicitors, 
to seriously consider the benefits of 
mediation to resolve disputes. 

 It will bring significant change to 
the practice of civil litigation, with 
solicitors having to offer and explain 
mediation as an option to their 
clients, and subsequently swear a 
statutory declaration confirming that 
they have done so
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with the assistance of a mediator, attempt to reach a mutually 

acceptable agreement to resolve the dispute” and confirms 

the process to be confidential and privileged. 

One of the functions of the bill is to specify what legal 

requirements will apply to mediation 

and how mediation will interact 

with existing legislation and court 

procedures. The bill provides that 

participation in mediation shall be 

voluntary, that a party may withdraw 

at any time, and further provides that 

a party may be accompanied to the 

mediation and assisted by a person, 

including a legal advisor. In addition, 

the bill provides that a party may 

obtain independent legal advice at 

any time during the mediation. The 

bill also puts an onus on the mediator 

and on the parties to “make every 

reasonable effort to conclude the 

mediation in an expeditious manner 

which is likely to minimise costs”. 

Obligations

Part 3 of the bill sets out new 

obligations on solicitors and 

barristers. Prior to issuing 
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proceedings, a solicitor will be required to:

a) Advise the client to consider mediation 

as a means of attempting to resolve the 

dispute,

b) Provide the client with information in 

respect of mediation services, including 

the names and addresses of persons who 

provide mediation services,

c) Provide the client with information about 

(i) the advantages of resolving the dispute 

otherwise than by way of proposed 

proceedings and (ii) the benefits of 

mediation, 

d) Inform the client that the solicitor is 

obliged to swear a statutory declaration 

confirming that the solicitor has 

performed the obligations set out in  

(a), (b) and (c) and that, if the solicitor 

does not furnish such a statutory 

declaration, the court will be obliged to 

adjourn proceedings. 

The solicitor will also be obliged to inform 

the client of the confidential and privileged 

nature of mediation, and of the enforceability 

of a mediation settlement (as per sections 10 

and 11) of the bill. 

Agreement to mediate 

The bill will oblige the mediator and the 

parties to the mediation to enter into a 

written mediation agreement, which will 

need to include the manner in which the 

mediation is to be conducted, the manner in 

which the fees and costs are to be paid, the 

place and time at which the mediation is to 

be conducted, the fact that the mediation is 

to be conducted in a confidential manner, and 

the right of each of the parties to seek legal 

advice. It is currently standard practice for 

such an agreement to be put in place, but the 

bill will now make it mandatory. 

The bill also sets out and regulates the 

role of a mediator and includes the obligation 

on a mediator to step aside if he/she has a 

conflict or potential conflict of interest. It 

further requires that a mediator inform the 

parties of his/her qualifications, training 

and experience and continuing professional 

development training, and also to furnish to 

the parties a copy of the code of practice to 

THE BILL PROVIDES THAT PARTICIPATION IN MEDIATION 

SHALL BE VOLUNTARY, THAT A PARTY MAY WITHDRAW AT 

ANY TIME, AND FURTHER PROVIDES THAT A PARTY MAY 

BE ACCOMPANIED TO THE MEDIATION AND ASSISTED BY A 

PERSON, INCLUDING A LEGAL ADVISOR
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THE BILL WILL CREATE A GREATER 

NEED FOR SOLICITOR MEDIATORS 

WHO, BY VIRTUE OF THEIR 

PROFESSION, ALREADY UNDERSTAND 

THE LAW AND THE COURT SYSTEM

which he/she subscribes. Many practising 

mediators (solicitors, barristers, accountants, 

architects, engineers) will already be subject 

to the regulatory structures of their own 

professions and, indeed, will be members 

of existing mediation bodies, such as the 

Chartered Institute of Arbitrators and the 

Mediators’ Institute of Ireland, which also 

have their own specific codes of conduct. 

The bill also makes it clear that a mediator 

must act with impartiality and integrity and 

treat the parties fairly. Mediators will also 

be under a duty to complete the mediation 

as expeditiously as is practicable and make 

sure that the parties are aware of their rights 

to obtain independent advice, including 

legal advice, prior to signing any mediation 

settlement. The bill makes it clear that the 

outcome of a mediation is to be determined 

by the mutual agreement of the parties, and 

it is not for the mediator to make proposals 

to the parties to resolve the dispute, unless 

the parties specifically request the mediator 

to make such a proposal. Standard mediation 

agreements will normally include a provision 

whereby the mediator can make proposals 

and recommendations to resolve the dispute, 

provided the parties so request.

The bill makes it clear that all aspects of a 

mediation are confidential and privileged. 

This is an important aspect of the bill, as it 

allows parties to go into mediation without 

fearing that what they say will be used 

against them in court should the mediation 

be unsuccessful. It permits the parties to 

openly exchange views and make apologies if 

appropriate. In particular, the bill sets out that 

“all communications by the mediator with the 

parties and all records and notes relating to 

the mediation shall be confidential and shall 

not be disclosed in any proceedings before a 

court or otherwise”. This is one of the main 

reasons that mediation works: the parties are 

able to talk and listen to each other in a ‘safe 

space’. One of the functions of the mediator is 

to create and keep this ‘safe space’. 

The majority of mediations are 

successful, and unsuccessful mediations can 

often pave the way for later settlements. 

Statistics in this regard are hard to come 

by, but most experienced mediators agree 

that there are more successes than failures. 

Different types of disputes enjoy higher 

success rates than others – for example, 

business disputes tend to fare well in 

mediation. The longer a dispute goes on, 

the more entrenched the parties become, 

with the consequence that the chances of a 

successful mediation diminish.

The courts 

Part 4 of the Mediation Bill sets out the role 

of the courts in mediation. The bill provides 

that a court may, on the application of a party 

to the proceedings or of its own volition, 

invite the parties to consider mediation. If 

the parties decide to engage in mediation, the 

court may:

Adjourn the proceedings,

Make an order extending the time for 

compliance by a party with rules of court 

or with any order of the court in the 

proceedings, 

Make such other order or give such 

direction as the court considers necessary 

to facilitate the effective use of mediation. 

Where a case is to go to mediation from the 

court, then the mediator will be obliged to 

prepare and submit a report to the court. 

Where the mediation did not take place, 

the mediator will be obliged to furnish a 

statement of the reasons why it did not take 

place. Where the mediation proceeds and is 

successful or partially successful, the mediator 

will be required to furnish a statement setting 

out the agreed terms. In the case of a partial 

settlement, the mediator will be required to 

give a statement detailing the matters that 

remain unresolved. Where the mediation is 

unsuccessful, the mediator will be obliged 

to give a statement as to whether in his/

her opinion the parties engaged fully in the 

mediation. 

A consensus is emerging from the various 

mediation bodies that this particular section 

should be omitted, as the obligation to 

furnish a report gives the appearance that 

confidentiality will be breached, and it is 

likely to discourage the parties from engaging 

in open and direct communication, which is 

an essential part of the mediation process. 

An important aspect of the bill is that, 

The President of the High Court, Judge 

Peter Kelly, Judge Petria McDonnell of the 

Circuit Court, and President of the District 

Court Rosemary Horgan recently gave their 

personal views on mediation at an event 

organised by the Courts Service. 

All three judges encouraged the use 

of mediation and expressed the view 

that they would like to see greater use 

of mediation in the future. The President 

of the High Court commented that there 

is a cost to society with litigation and 

that there is a public and social benefit to 

mediation. Judge McDonnell described 

mediation as creating a ‘safe space’ for 

the parties to talk and to listen to each 

other. The President of the District Court 

described mediation as a process in which 

the parties themselves have control of the 

outcome. Judge Horgan commented that 

encouraging the use of mediation made a 

significant difference to its uptake and that 

mediation is a good way of meeting the 

needs of a client. 

FOCAL POINT
JUDICIAL VIEWS ON MEDIATION
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in awarding costs, a court shall be entitled to 

take into account any unreasonable refusal to 

mediate. This is a significant and important 

feature of the proposed legislation and means 

that a party refusing to mediate will do so at 

their peril. Where an invitation to mediate 

is received, good practice would suggest that 

it should not be ignored and, if a decision is 

made to decline the invitation, then detailed 

reasons should be set out in writing explaining 

why the invitation is being refused (and 

sometimes there are good reason to refuse 

mediation).

Mediation clauses

The bill sets out important provisions to 

safeguard mediation clauses. If a party is 

bound by a mediation clause in a contract/

agreement, but disregards that clause and 

then issues legal proceedings in respect of 

the contract, the other party can apply to 

court to have the proceedings adjourned so 

that the mediation clause might take effect. 

This will support and strengthen the benefit 

of having mediation clauses in all manner 

of agreements and contracts, including 

solicitors’ terms and conditions and letters 

of engagement. To facilitate mediation, the 

bill provides for limitation and prescription 

periods to be suspended.

Opportunities

When passed, the bill will have a very 

significant effect in relation to the resolution 

of disputes and will oblige all parties, including 

solicitors, to seriously consider the benefits 

of mediation to resolve disputes. It will bring 

significant change to the practice of civil 

litigation, with solicitors having to offer and 

explain mediation as an option to their clients 

and subsequently swear a statutory declaration 

confirming that they have done so. 

The bill will create a greater need for 

solicitor mediators who, by virtue of their 

profession, already understand the law and 

the court system. There will also be a greater 

need for ‘mediation advisors’ who know 

and understand their role in the mediation 

process and add benefit to it for the sake of 

their clients. 

Going to court is an adversarial process 

in which all solicitors are well trained and 

experienced, but going to mediation requires 

a different set of skills. Clients will want their 

solicitor to accompany them to mediation 

and guide them through the process, giving 

them appropriate legal advice and writing up 

the mediation settlement. The approach of a 

solicitor to mediation can have a significant 

bearing on the outcome for their clients.  
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