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The Chartered Institute (CIARB). 

 

The CIArb is the Irish branch of the leading international organization dedicated to alternative dispute 

resolution (ADR). We aim to assist people in the resolution of any dispute and to ensure that the Mediation 

Act 20171 is applied, with trained specialists to provide a range of interventions.   

 

The broad areas to be pursued by the Expert Group. 

 

The invitation to make submissions to the Expert Group2 described the broad areas to be pursued by the 

Expert Group3 as follows, to: 

 

a) review the law of torts from the perspective of the management of clinical negligence and 
personal injury claim in order to assess the effectiveness of the legal framework and to advise on 
and make recommendations on what further legal reforms or operational changes could be 
made to improve the current system; 

 

 

                                                        
1 The Preamble to the Mediation Act 2017 states that the Act is: "An Act to facilitate the settlement of disputes by mediation, to specify the principles 
applicable to mediation, to specify arrangements for mediation as an alternative to the institution of civil proceedings or to the continuation of civil 
proceedings that have been instituted; to provide for codes of practice to which mediators may subscribe; to provide for the recognition of a body as 
the Mediation Council of Ireland for the purposes of this Act and to require that Council to make reports to the Minister for Justice and Equality as 
regards mediation in the State; to provide, by means of a scheme, an opportunity for parties to family law proceedings or proceedings under section 
67A(3) or 117 of the Succession Act 1965 to attend mediation information sessions; to amend the Guardianship of Infants Act 1964 , the Judicial 
Separation and Family Law Reform Act 1989 and the Family Law (Divorce) Act 1996 ; and to provide for related matters." 
2 The Right Honorable Mr Justice Charles Meenan is the independent Chairperson of the Expert Group. 
3 The Terms of Reference (ToR) also provides that the Expert Group may carry out its own analysis and research or commission research, if 
necessary and that this would include examining how clinical negligence claims are managed in other jurisdictions. 
 

mailto:chair@ciarb.ie
mailto:ExpertGroup@health.gov.ie


 From the desk of the Chairman, Irish Branch. 

Chartered Institute of Arbitrators Irish Branch, Dublin Dispute Resolution Centre,  
Distillery Building, Church Street, Dublin D07 WDX8, chair@ciarb.ie (01) 817 5307 

 

 
b) consider whether there may be an alternative mechanism to the court process for resolving 

clinical negligence claims, or particular categories of claims, particularly from the perspective 
of the person who has made the claim. To do this, the Group will examine whether a mechanism 
could be established which would deal more sensitively and in a more timely fashion with 
catastrophic birth injuries, certain vaccine damage claims, or with claims where there is no 
dispute about liability from the outset. It will also examine whether an alternative dispute 
resolution mechanism or a no-fault system would be effective in some cases; 

 
c) examine the role of the HSE in addressing the problems encountered by persons involved in 

clinical negligence claims and addressing the health needs of persons affected by clinical 
negligence, with consideration given to whether particular care packages could be made 
available for persons with specific injuries, e.g. cerebral palsy following birth; 

 
d) examine the role of the State Claims Agency in managing clinical negligence claims on behalf of 

the HSE to determine whether improvements can be made to the current claims management 
process; 

 

e) consider the impact of current tort legislation on the overall patient safety culture, including 
reporting on open disclosure. 
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Area 1. Review of the Law Torts. 

 

(a) to review the law of torts from the perspective of the management of clinical negligence and personal 

injury claim in order to assess the effectiveness of the legal framework and to advise on and make 

recommendations on what further legal reforms or operational changes could be made to improve 

the current system; 

 

CIARB make no submission in relation to the law of torts itself in relation to clinical negligence and 

personal injuries claims. 
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Area 2. Alternative Mechanism to Court Processes. 

 

(b) consider whether there may be an alternative mechanism to the court process for resolving clinical 

negligence claims, or particular categories of claims, particularly from the perspective of the person 

who has made the claim. To do this, the Group will examine whether a mechanism could be 

established which would deal more sensitively and in a more timely fashion with catastrophic birth 

injuries, certain vaccine damage claims, or with claims where there is no dispute about liability from 

the outset. It will also examine whether an alternative dispute resolution mechanism or a no-fault 

system would be effective in some cases; 

 

The Terms of Reference (TOR) of the Expert Group state:  

 

"It will also examine whether clinical claims management systems are adequate and whether there 

may be an alternative mechanism by which claims could be managed and determined more 

efficiently and effectively from the perspective of the person who has made the claim and the culture 

of patient safety." 

 

There are a number of different methods of alternative dispute resolution4 (that is as an alternative to the 

court system of litigation). The purpose of ADR is to try to encourage the spirit of co-operation and willing 

participation a process with a view to resolving matters in dispute. This involves the parties being open 

to discussion and being willing to ascertain and understand the other side's position. It encourages parties 

to address wider issues between them and not just those issues which might be determined in the context 

of legal proceedings.  

 

                                                        
4 There is no single definition of ADR, but one definition offered is: “a broad spectrum of structured processes, including mediation and conciliation, 
which does not include litigation though it may be linked to or integrated with litigation and which involves the assistance of a neutral third party, 
and which empowers parties to resolve their own disputes”. This was the definition put forward by the Law Reform Commission in its Consultation 
Paper on Alternative Dispute Resolution published in 2008, to which further reference is made later. The European Commission defined 
alternative methods of resolution as out-of-court dispute processes conducted by a neutral third party, excluding arbitration. 
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These ADR processes5 have generally been described as: 

 

Determinative ADR (per 3rd party): 

 

• Arbitration,6  

• Expert7 Determination,8 

 

Non-Determinative but indicative ADR (per 3rd party): 

 

• Early Neutral Evaluation,9 

 

Non-Determinative and non-indicative ADR (per 3rd party): 

                                                        
5 Some of these processes, (such as Arbitration and Expert Determination), involve the binding determination of the issues in dispute by a third 
party, with binding result. Some involve an assessment of the issues with the parties being given feedback and assistance as to what an 
independent view would be and what the likely outcome of a determination process would, in the opinion of the person providing the evaluation, 
likely to be. Some involve open feedback to the parties as an independent assessment or indicative view as to a potential outcome. Some involve 
confidential feedback without a party necessarily being told what is being fed back to the other party 
6 Arbitration and Expert Determination involve a decision being made as to the relative position of the parties, with binding outcome. Arbitration 
essentially involves an arbitrator deciding the issues on the basis of evidence offered, in the same way as a judge would decide in the course of 
litigation. The difficulty with arbitration is that has been seen as an equally costly process, (if not more costly), than litigation, and this has to 
some extent contributed to a lack of popularity of arbitration as a dispute resolution mechanism. It still remains the ADR method of choice for 
certain types of disputes, particularly construction disputes. However, generally it is perceived in some quarters and in respect of some types of 
dispute by the parties thereto as simply being a system involving a different type of judge, the only advantage being that it takes place in private 
and not in public or in open court, if privacy is a matter of importance to one or other of the parties. 
7 In the context of modern jurisprudence, the word "expert" appears first in 1878, (in the case of Bottomley v Ambler (1878) 38 LT 545) this was 
however used ambiguously as also referring to arbitrators having the qualification of expert. The first mention that distinguishes specifically 
against the practise of arbitration and introduces the formula "as an expert and not as an arbitrator" was in 1953 (in the case of Dean v. Prince 
[1953] Ch. 590) and subsequently on appeal in 1954, (Dean v. Prince [ [1954] 1 Ch. 409). Expert Determination would involve someone who has 
been chosen because of their expert knowledge of the particular issues in dispute and they apply their own independent judgement to decide the 
matter, and not necessarily on the basis of evidence offered to them. Usually the issue in dispute is a technical one, for example the value of shares 
in a company, the value of the appropriate rent payable on a lease, the market value of the property etc. 
8 Expert determination is a historically accepted form of dispute resolution invoked when there isn't necessarily a formulated dispute in which 
the parties have defined positions that need to be subjected to determination by arbitration, but rather both parties are in agreement that there 
is a need for an evaluation. The practise itself is thousands of years old and well established where complex legal institutions either have not 
developed, or are unavailable, such as tribal societies. It is also common in disputes in relation to disputes as to the quality of commodities, for 
example, where speed is of the essence. If goods were perishable for example, and required inspection as part of the determination process, 
arbitration, taking place some considerable time later when the goods might have decayed or perished, would not be suitable. This has led to the 
example of so-called “sniff and feel” Expert Determinations. This would be where someone experienced in the trade, could sniff and feel the 
product and determine its quality, say, where quality of the product delivered was an issue in dispute. 
9 Early Neutral Evaluation involves an independent assessment of the issues and the parties' respective rights and duties and obligations etc, 
after court proceedings have been initiated. The value is that while the assessment of itself is not binding, it is a considered view from someone 
who is independent of the parties. This independent assessment might then influence them in terms of how they might resolve matters in dispute. 
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• Conciliation,10 

• Facilitation.11 

 

Determinative ARD, by parties alone: 

 

• Structured Settlement,12 

                                                        
10 Conciliation is an ADR process whereby the parties to a dispute agree to utilize the services of a conciliator, who then meets with the parties 
separately in an attempt to resolve their differences. The Law Reform Commission produced a very comprehensive report on “Alternative Dispute 
Resolution: Mediation and Conciliation” which was published on 16 November 2010 (Alternative Dispute Resolution: Mediation and Conciliation, 
LRC 98 – 2010, available for download from: http://www.lawreform.ie/news/report-on-alternative-dispute-resolution-mediation-and-
conciliation.318.html) and suggested that Conciliation should be defined as “an advisory, consensual and confidential process, in which parties to 
the dispute selected neutral and independent third party to assist them in reaching a mutually acceptable negotiated agreement”. The 2002 
UNCITRAL Model Law on International Commercial Conciliation (The UNCITRAL model law on international commercial conciliation with guide 
to enactment and use, (UNITED NATIONS 2002), available at www.UNCITRAL.org) defined conciliation “as a process, whether referred to by the 
expression conciliation, mediation are an expression of similar import, whereby parties request a third person or persons (“the conciliator”) to assist 
them in their attempt to reach an amicable settlement of the dispute arising out of or relating to a contractual or other relationship. The conciliator 
are does not have the authority to impose upon the parties a solution to the dispute”. The Centre for Effective Dispute Resolution (www.cedr.co.uk)  
based in London, (who accredit mediators), defines conciliation as “a process where the neutral takes a relatively activist role, putting forward 
terms of settlement or an opinion on the case”. The parties to a dispute agree to utilize the services of a conciliator, who then meets with the parties 
separately, ideally with a view to lowering tensions between the parties, improving communications between them, interpreting the fundamental 
matters in issue, providing technical assistance where appropriate, exploring alternative potential solutions and hopefully bringing about a 
change of attitude which might in turn lead to a negotiated settlement. This is sometimes described as acting as an honest broker between the 
parties, particularly where relationships or matters have deteriorated to the point where communication is difficult. Conciliation differs from 
arbitration in that the conciliation process, in and of itself, has no legal standing, and the conciliator usually has no authority to seek evidence or 
call witnesses, usually writes no decision, and makes no award. Conciliation also differs from mediation in that the main goal is to conciliate, most 
of the time by seeking concessions. He does this by lowering tensions, improving communications, interpreting issues, providing technical 
assistance, exploring potential solutions and bringing about a negotiated settlement. In mediation, the mediator tries to guide the discussion in 
a way that optimizes parties’ needs, takes feelings into account and reframes representations. In conciliation the parties seldom, if ever, actually 
face each other across the table in the presence of the conciliator. Conciliation is very often used in the resolution of disputes in the construction 
industry. In practical terms, the conciliator is very much more of an evaluator the facilitator. In practice, the conciliator is more likely to suggest 
possible terms of settlement or offer an opinion on the merits of the case. In some conciliations the parties may invite the conciliator to issue a 
written recommendation to the parties as to the terms of which matters might be resolved. 
11 Facilitation is broadly used to describe any activity which makes tasks for others easy. 
12 A structured settlement is a financial or insurance arrangement, including periodic payments, which a claimant accepts to resolve a personal 
injury or tort claim. Structured settlements were first utilized in Canada and the United States during the 1970s as an alternative to the usual 
form of lump sum settlements. Structured settlements are now part of the statutory tort law of several common law countries including Australia, 
Canada, England and the United States. Structured settlements may include income tax and spendthrift requirements as well as benefits and are 
considered to be an asset backed. Often the structured settlement will be created through the purchase of one or more annuities which guarantee 
the future payments. Structured settlement payments are sometimes called “periodic payments” and when incorporated into a judgment is 
sometimes called a “periodic payment judgment." This is also called a coupon for a regular bond.  Legislation allowing the Irish courts to make 
Periodic Payment Orders (“PPOs”) has been almost eight years in the making. They were first called for in the 2010 Report of the High Court 
Working Group on Medical Negligence and Periodic Payments. That Report concluded that Lump Sum Payments were “inadequate and 
inappropriate” and that they tasked the courts with the impossible role of providing “fair and just compensation” where life expectancy is 
uncertain or disputed. Judicial criticism also followed in the 2015 judgment of Irvine J. in Gill Russell (a minor) v. H.S.E, [2015] IECA 236 in which 
she labelled the practice of lump sum payments a “…fundamentally flawed and unjust system”. The key provisions of the 2017 Bill are that the 
court may make a PPO to a plaintiff who has suffered a catastrophic injury only. The backbone of the provisions dealing with the functioning of 
PPOs is set out in s.51I of the 2017 Bill. In summary PPOs can be made to cover a plaintiff’s future medical treatment, future care , provision of 
assistive technology and future loss of earnings. It is clear from the wording of the 2017 Bill that the making of a PPO will be non-mandatory and 
therefore the merits of a PPO may have to be debated on a case-by-case basis and will very much depend on the circumstances of the individual 
plaintiff. Section 51I (2) provides that the court shall have regard to the preferences of not only the plaintiff but also of the defendant, with regard 
to the implementation or not of the PPO. Insurers may therefore be in a position to make submissions to the court if there are situations where  
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• Negotiation.13 

 

Non- Determinative ARD, by parties: 

 

• Mediation,14 

 

ADR generally. 

 

ADR has been both increasingly used alongside, and integrated formally, into legal systems 

internationally, in order to capitalise on the typical advantages of ADR over litigation.  

 

The main advantages are: 

 

• Suitability for multi-party disputes;  
 

• Flexibility of procedure - the process is determined and controlled by the parties the dispute;  
 

• Speed. 
 

                                                        
a PPO would be unsuitable. The 2017 Bill also introduces what is termed a “stepped payment” in s.51I (4). This allows the plaintiff to apply for 
an adjustment to the PPO for significant life changing events, such as the plaintiff turning 18 and the plaintiff entering third level education. From 
the insurer’s perspective, this will inevitably lead to a greater administrative burden to ensure that the PPO is adjusted in line with the terms of 
the PPO.  The 2017 Bill also provides that the PPO will be adjusted in line with the Harmonised Index of Consumer Prices (“HICP”) as published 
by the Central Statistics Office. For insurers it should help negate unrealistically high payments having to be made in the event of drastic economic 
changes. It also offers insurers the potential to predict possible fluctuations in the PPO based on past and present trends in the HICP, something 
which is particularly important in light of Brexit and the economic uncertainty it may bring to the Irish insurance market. 
13 Negotiation is a key process involving dialogue and discussion between parties which is intended to identify and resolve areas of dispute with 
a view to producing a binding agreement as to future courses of action, to allow the parties to bargain for individual or collective advantage, or 
to craft outcomes to satisfy various interests. Negotiation occurs in business, non-profit organizations, government branches, legal proceedings, 
among nations and in personal situations such as marriage, divorce, parenting, and everyday life. It is, traditionally, the primary method of 
alternative dispute resolution, (even if practitioners were unaware that they have been practising ADR). In the advocacy approach, a skilled 
negotiator usually serves as advocate for one party to the negotiation and attempts to obtain the most favourable outcomes possible for that 
party. In this process the negotiator attempts to determine the minimum outcome(s) the other party is (or parties are) willing to accept, then 
adjusts their demands accordingly. A "successful" negotiation in the advocacy approach is when the negotiator is able to obtain all or most of the 
outcomes their party desires, but without driving the other party to permanently break off negotiations, unless the “best alternative to a 
negotiated settlement” (BATNA) is acceptable.  Traditional negotiating is sometimes called win-lose because of the assumption of a fixed "pie", 
that is to say that one person's gain results in another person's loss. This is only true, however, if only a single issue needs to be resolved, such as 
a price in a simple sales negotiation. 
14 Mediation, as used in law, is a way of resolving disputes between two or more parties. A third party, the mediator, assists the parties to negotiate 
their own settlement, (facilitative mediation). As has already been mentioned above, the Law Reform Commission produced a very 
comprehensive report on “Alternative Dispute Resolution: Mediation and Conciliation” which was published on 16 November 2010. 
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• Lower costs;  
 

• Less complexity, ("less is more");  
 

• Parties choice of neutral third party (and therefore expertise in area of dispute) to direct 
negotiations/adjudicate;  

 

• Likelihood and speed of settlements;  
 

• Practical solutions tailored to parties’ interests and needs, (not rights and wants, as they may 
perceive them);  

 

• Durability of agreements;  
 

• Confidentiality;  
 

• The preservation of relationships, and the preservation of reputations; and, 
 

• from a societal point of view, the reduction of dependence on and recourse to the scarce resources 
of the court system. 

 

Mediation. 

 

The principal Alternative Dispute Resolution mechanism available would be the process of mediation, 

defined by section 2 of the Mediation Act 2017 as follows:  

 

"“mediation” means a confidential, facilitative and voluntary process in which parties to a dispute, 

with the assistance of a mediator, attempt to reach a mutually acceptable agreement to resolve the 

dispute;" 

 

The Litigation system is viewed by plaintiffs, particularly those who suffered some form of trauma or life 

changing injury or event, as being an aggressive, belligerent, negative "murder machine" of a system for 

dispute resolution. This is reviewed later. Of necessity, the judge has to be an independent non-

interventionist, and somewhat remote individual, tasked with making an independent judgement as to 
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the relative rights and wrongs of the situation, determining liability, and ultimately, and if necessary, 

determining quantum. 

 

Mediation has a more focused and immediate structure, timetable and dynamics that "ordinary" 

negotiation lacks. The process is private and confidential. The presence of a mediator is the key 

distinguishing feature of the process. There may be no obligation to go to mediation, but in some cases, 

any settlement agreement signed by the parties to a dispute will be binding on them. Views on the efficacy 

of mediation vary, but in some jurisdictions, senior members of the judiciary strongly favour the use of 

ADR and mediation in particular.   

 

Mediators use various techniques to open, or improve, communication, dialogue and understanding 

between the parties, aiming to help the parties reach an understanding of their respective points of view, 

and, hopefully, and agreement (with binding effect) in relation to the matter(s) in dispute. Much depends 

on the mediator's skill and training. The mediator must be wholly impartial.15  

 

Traditionally mediation has always involved the parties remaining in contact for most or all of the 

mediation session. The innovation of separating the parties after, (or sometimes before), a joint session 

and conducting the rest of the process without the parties in the same area was a major innovation and 

one that dramatically improved mediation's success rate. 

 

Quite simply, ADR is of interest to parties in dispute because it provides a speedy, less expensive and more 

effective system of achieving a result compared to litigation16 which, at this stage is universally accepted 

as being costly, and time-consuming. It might, for example, quite easily cost a party a minimum of €50,000 

to mount a High Court action in relation to a commercial claim worth €50,000.  Clinical negligence claims, 

                                                        
15 Parties in dispute may use mediation in a variety of disputes, such as commercial, legal, diplomatic, workplace, community and family matters. 
16 In 2006, The Dubliners reached a mediated settlement with their record label EMI over royalty payments. In 2008, Pat Kenny broadcaster, and 
Gerald Charlton solicitor, successfully mediated a long-running ownership dispute over land. In early 2010, when U2’s bass guitarist Adam 
Clayton obtained a temporary High Court injunction against his former personal assistant, it was stated that her employment contract had a 
mediation clause, which could allow her to postpone or stop (“stay”) any court proceedings. In November 2010, the long-running “pyrite houses” 
High Court case was adjourned to see if a mediated agreement to set up a €40 million trust fund to repair the affected houses would be acceptable 
to the home-owners. 
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notoriously, would cost a multiple of that figure and the investigation of and the delivery of expert 

evidence alone could amount to a figure of €50,000.  

 

Clients want lawyers to “do it faster, cheaper and better”. ADR, and mediation in particular, allows lawyers 

to deliver that “faster and cheaper and better” result, particularly where a dispute has arisen between 

parties.17 Mediation allows relationships to be preserved in the future which might not be preserved in 

the event of litigation or arbitration with the process alone, apart from any potential outcome, can itself 

be divisive and destructive to relationships.  

 

Courts also favour the early resolution of disputes, and the Civil Liability and Courts Act, 2004, and various 

court rules developed since then, including the Mediation Act 2017 and Court Rules in relation thereto 

now facilitate and encourage ADR and mediation in particular. There is also a distinct possibility of costs 

sanctions for not using ADR where it is either practical or required.18   

 

 

 

 

 

 

                                                        
17 This is particularly relevant to parties who have an ongoing relationship, whether that be a commercial relationship or an employment 
relationship, for example. 
18 See the article by Bill Holohan solicitor on this matter “Mediation-a Fact of life and Our Duty to Advise” in Issue 1 of the Arbitration and ADR 
Review. There is a considerable body of case law in the United Kingdom on the subject, and it is to be expected that the Irish courts will follow 
suit in the near future. 
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Legal practitioners need to be aware of the obligation to advise clients on the possibility of mediation.19 

Practitioners could be negligent if they failed to advise a client on the options.20 

 

Mediation allows the parties a confidential flexible and non-adversarial option. It can allow the parties to 

arrive at a mutually agreed, rather than imposed, outcome. The mediation would be guided by an 

experienced mediator whose role is to clarify the issues involved in an unbiased fashion, and to explore 

possibilities resolution. One of the major advantages is that in absolute and complete confidence, parties 

can "bare their soul" to the mediator, in absolute and complete confidence that their disclosures will not 

go back to the other side, without their express consent and permission. As a result, the mediator may see 

where there is potential for settlement as between the parties and may seek to guide them towards the 

common ground. Sometimes, in litigation, one is left in a guessing game trying to guess where the common 

ground may be and where the parameters of the other side’s negotiating discretion might be. 

                                                        
19 Part 3 of the Mediation Act, provides: PART 3 - Obligations of Practising Solicitors and Barristers as regards Mediation - Practising solicitor and 
mediation 
“14. (1) A practising solicitor shall, prior to issuing proceedings on behalf of a client— 
(a) advise the client to consider mediation as a means of attempting to resolve the dispute the subject of the proposed proceedings, 
(b) provide the client with information in respect of mediation services, including the names and addresses of persons who provide mediation services, 
(c) provide the client with information about— 
(i) the advantages of resolving the dispute otherwise than by way of the proposed proceedings, and 
(ii) the benefits of mediation, 
(d) advise the client that mediation is voluntary and may not be an appropriate means of resolving the dispute where the safety of the client and/or 
their children is at risk, and 
(e) inform the client of the matters referred to in subsections (2) and (3) and sections 10 and 11 . 
(2) If a practising solicitor is acting on behalf of a client who intends to institute proceedings, the originating document by which proceedings are 
instituted shall be accompanied by a statutory declaration made by the solicitor evidencing (if such be the case) that the solicitor has performed the 
obligations imposed on him or her under subsection (1) in relation to the client and the proceedings to which the declaration relates. 
(3) If the originating document referred to in subsection (2) is not accompanied by a statutory declaration made in accordance with that subsection, 
the court concerned shall adjourn the proceedings for such period as it considers reasonable in the circumstances to enable the practising solicitor 
concerned to comply with subsection (1) and provide the court with such declaration or, if the solicitor has already complied with subsection (1), 
provide the court with such declaration. 
(4) This section shall not apply to any proceedings, including any application, under— 
(a) section 6A, 11 or 11B of the Guardianship of Infants Act 1964, 
(b) section 2 of the Judicial Separation and Family Law Reform Act 1989, or 
(c) section 5 of the Family Law (Divorce) Act 1996. 
Practising barrister and mediation 
15. (1)Subsection (2) applies where, under another enactment or instrument made under another enactment, it is lawful for a practising barrister to 
issue proceedings on behalf of a client who is not represented by a practising solicitor. 
(2) Subject to subsections (3) and (4), obligations analogous to those imposed under section 14 on a practising solicitor in relation to a client of the 
solicitor may be prescribed, subject to such modifications as may be specified in the regulations concerned, to be performed by a practising barrister 
in relation to a client of the barrister. 
(3) In prescribing, under subsection (2), obligations referred to in that subsection to be performed by a practising barrister in relation to a client of 
the barrister, the Minister shall have regard to any report under section 34 (1) of the Legal Services Regulation Act 2015 to the extent that the report 
relates to the unification of the solicitors’ profession and the barristers’ profession. 
(4) The Minister shall not prescribe, under subsection (2), obligations referred to in that subsection to be performed by a practising barrister in 
relation to a client of the barrister except after consultation with the Law Society of Ireland and the General Council of the Bar of Ireland.” 
20 See: Lawyers' Professional Negligence and Insurance, Bill Holohan & David Curran, Publisher: Round Hall, ISBN: 9781858006703. 
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The main advantages of mediation are summarised as follows: 

 

• Flexibilty: - The process allows the use of broader parameters for negotiation than court 

proceedings and unlike litigation, the mediation parties themselves shape their own negotiation 

and solve their own conflicts. The mediator’s role is to help the parties to clarify the issues and 

identify negotiation opportunities, within an unbiased channel. This facilitates the flexible 

exploration of a solution by the parties in dispute. The mediation is guided by the expertise of the 

mediator. 

  

• Without Prejudice - Information learned through and in the course of the mediation process 

cannot be used in any subsequent litigation. 

 

• Non-Binding in the absence of settlement - Parties can explore many different possible avenues 

to settlement incorporating many different and varied elements, which could not form the basis of 

a litigation settlement, without the process itself in any way being binding. The only time when 

mediation is binding is when the final agreement is reached, is written down and signed by the 

parties. 

 

• Simplicity of Process - The process does not require formalised claims, procedures or discovery 

of documents. 

 

• Speed - Most commercial mediations are arranged within weeks and resolved within a day, except 

in the case of highly complex commercial disputes or very contentious matters.21  

 

• Immediate - The short lead-in-time allows parties to come to mediation very quickly, and when 

necessary, overnight. 

                                                        
21 Workplace and other relationship disputes may take a number of sessions as they may be more complicated where operational issues fall to 
be addressed. 
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• Confidential - The fact of the mediation is confidential, and no information disclosed during 

mediation can be disclosed or used in any subsequent negotiation or legal procedure, is also of 

significance and value. 

 

• Private Settlement - Settlement terms and conditions remain private and confidentiality and are 

legally binding. 

 

• Multiple Party Conflicts - The mediation process can resolve disputes involving multiple parties 

e.g. organisations, employees, departments, communities. In the context of litigation, there may well 

be scope for involving parties who are not parties to the litigation itself, but who are involved and 

associated unconnected disputes or matters. 

 

• Mediation Before & During Litigation - The process can take place before litigation or during 

proceedings, and even while the case is at trial. 

 

• Lawyers - Parties have the option of including their legal representatives in the process, (or not!). 

 

• Ongoing relationships - The process provides a stronger opportunity for the preservation and 

development of the relationship between the parties, post-mediation. The parties retain control of 

the process. Unlike in litigation (or in fact arbitration) the parties are in control of their own destiny, 

and that includes past present and future relationships. It is the client's case, their dispute and most 

of them prefer to retain control of it. Mediation allows them to do this and to do this on their own 

terms.22 Where a party feels involved in the dispute resolution process and feel that they have been 

in control of the outcome, they are more likely to come out of the litigation with a sense of 

achievement and a positive attitude towards “the other side”. This helps in fostering (or 

maintaining) satisfaction with both the process and the outcome. 

                                                        
22 This is particularly relevant in respect of cases involving parties where both sides wish to continue their relationship, (albeit that that may be 
on different terms in the future). 
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• Advisors - Professionals acting as advisors may attend the mediation e.g. doctors, therapists, 

actuaries, etc. Generally speaking, in the negotiation process, they would not be involved. 

 

What are the chances of success in mediation? 

 

The kernel of mediation is that the parties themselves devise the solution. The solution is therefore more 

tailored to their requirements then any which might be imposed on them, or even which might be 

suggested to them and as they will have drafted the agreement themselves it is more likely to endure. 

While there are no definitive statistics one way or the other, anecdotal evidence suggests that about 80% 

of mediations come to a successful conclusion between the parties, either on the day itself or very shortly 

afterwards. Where a successful conclusion is not reached on the day of the mediation,23 about 5% resolve 

very shortly afterwards.  

 

How long does a mediation take? 

 

Mediation requires a short-lead in time. The mediator requires only top-level information and 

documentation on the issues involved.  Many claims/disputes can be resolved within a day. More complex 

disputes may take longer. (That said, a mediation day can be a very long day and may stretch into the late 

evening or night). Parties can agree to continue after (court) business hours or schedule a resumption of 

the processi. The process itself is used to identify the (headlines of the) issues, the importance of each of 

the issues and the way forward to solve the dispute. As such a mediation can be scheduled within hours 

or days of the parties agreeing to undertake the process. This is especially useful for more urgent 

situations or last minute attempts to avoid litigation and court appearances.24   

 

                                                        
23 While the term “mediation hearing” is used very often, it is probably more correct and more descriptive of the process to describe it as a 
mediation meeting, particularly if it results in a meeting of minds. 
24 Given the right under the court rules which we will look at later for a party to bring a motion before the court seeking to have proceedings 
stayed to allow for the matter to be referred to mediation, this in itself might be used as a delaying tactic in a process of litigation, given the 
possibility that it could be up to 6 weeks or more before a motion might be heard, and if successful, a further four weeks will generally be allowed 
for the mediation process, thereby gaining the moving party up to 10 weeks delay. 
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Is a mediation hearing like a court hearing? 

 

No, the mediation hearing is not like the court hearing. In that sense, the term mediation meeting is 

probably preferable, as it is a more accurate description of the process. A mediation meeting is a non-

adversarial and non-confrontational process. At its most basic this means that mediation avoids the 

culture of aggression which is sometimes displayed in negotiations and encourages professional and co-

operative approach to the resolution of the dispute.   

 

What about disclosure and confidentiality? 

 

Each party has complete authorisation over and control over the information which is shared with the 

other party. Only what they want revealed to the other party is revealed. Where the sessions are with the 

mediator and one party only, mediators are trained to ensure that only the information that party 

authorises full disclosure is disclosed.  

 

In a closed session with one party, a mediator may often be told things which are for his or four years 

only, as well as things which are open to disclosure to the other side. A mediator will always be very 

careful to ensure that he and the party concerned, are clear on what is to be disclosed and what is not to 

be disclosed.  

 

Where the parties are in joint sessions, the party themselves will have control of the information they 

disclose. If a settlement is not reached, the other party cannot use any information they have learned 

during the process. All mediation is confidential and parties are legally bound not to disclose any 

information obtained during the mediation process. The Mediator cannot be subpoenaed for subsequent 

proceedings. All parties involved in the mediation sign an agreement which precludes the mediator being 

subpoenaed. All present at the mediation (advisors, colleagues, family, friends) must also sign the 

confidentiality agreement before the mediation starts.  

 

mailto:chair@ciarb.ie


 From the desk of the Chairman, Irish Branch. 

Chartered Institute of Arbitrators Irish Branch, Dublin Dispute Resolution Centre,  
Distillery Building, Church Street, Dublin D07 WDX8, chair@ciarb.ie (01) 817 5307 

 

 

When is mediation not suitable? 

 

Mediation is not suitable if:  

 

(a) A party wants a point of law decided,  

 

(b) If a party wants publicity from the proceedings or the outcome,  

 

(c) If a party wants litigation only for strategic purposes,  

 

(d) Where one of the parties to a dispute requires an injunction or other 'court-only' remedy or 

assistance such as security for costs, for example; 

 

(e) Where there is a need to set a precedent in a given matter and there are issues (either of fact or 

law) which require a determination of the court, (for example in a test case);  

 

(f) In circumstances where the parties (or one of them) displays an entrenched attitude to either the 

other side or to settlement and is not therefore amenable to alternative dispute resolution, even if 

it is clear to all concerned (bar them), that it would be to their advantage, even in the terms of costs, 

to avail of ADR. Unless and until such a party changes its mind on how the dispute ought to be 

resolved, using some form of ADR, recourse to ADR would be counter-productive and a waste of 

both the time and money of the parties. In essence there has to be a genuine interest, willingness, 

openness and shared goodwill between the parties with a view to achieving settlement; 

 

(g) Cases in which a matter of public interest is required to be determined. 

 

Aside from those cases mentioned above, it is generally thought that with the right mediator, the right 

attitude on the part of the parties and hard work (certainly on the part of the mediator if not the parties), 
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most cases can be settled, either on the day of the mediation or shortly thereafter. There is certainly no 

merit in the argument that mediation cannot accommodate disputes where there are multi-parties, 

complex legal issues or multi-millions of euro at stake.  

 

In what situations does mediation fail? 

 

The mediation process has an extremely high rate of success, the anecdotal evidence suggesting that it is 

as high as 80%, either at or shortly after the mediation. In cases where settlement is not reached, parties 

may benefit from partial resolution of some of the issues at least and the clarification of the issues will 

often help to narrow the extent of their future / remaining litigation. Obviously, if one party simply refuses 

to engage at all, presumably because they did not want to go to mediation in the first place, and remains 

intent on having their day in court, so to speak, then a mediation would have no prospect of success. 

Simply because the party goes in to the mediation process with a predetermined idea of what they want 

as an outcome, does not mean that the mediation process would be doomed to failure. It may be that after 

they have gone through the exposition phase and the other side have a better understanding of where 

they are coming from, so to speak, that the other side would agree to their terms. In prospect, even both 

parties might have thought there was little or no prospect of settlement in such a scenario, but such 

scenarios are not unheard of.  

 

Can’t the parties’ solicitors mediate? 

 

Mediation is a skill which is different to the skills of being a lawyer. Solicitors (and barristers) act for their 

clients as advocates whereas mediators are neutral and completely independent of any of the parties. 

Solicitors have a very important role to play for their clients in mediation in that they act as their advisor 

on the legal efficacy of possible solutions, and they can give a clear assessment of the consequences of not 

settling. Throughout the process they can be with their client, and advising generally is of real benefit to 

the process. This is particularly so in a complex dispute. Whether lawyers will be involved as part of the 

process is entirely up to the individual parties. Lawyers, especially those with an appreciation and 

experience of mediation, can add very positively to the process.   
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Can other professional advisors be present? 

 

Yes. Experts/advisers such as accountants, doctors, actuaries, engineers and pension specialists can be 

present or available to be contacted by phone if a specific point arises. While they would not be giving 

evidence as they would in the course of the court hearing, the can very often contribute to discussions, 

with those be closed discussions with the mediator, or joint sessions with the other side, and their 

contributions are often valuable.  

 

Are the mediators specially trained? 

  

Yes, and good mediators (except perhaps those were born with a natural talent), invariably have 

undergone some form of professional training. The process in mediation is very different to the litigation 

process and to be a successful mediator you need both training and experience to bring about a successful 

and lasting settlement. Very often lawyers, especially those who have been involved in negotiation and 

are skilled negotiators, presume that there would be an easy transposition to mediation and that the skills 

of a mediator are no different to those of a negotiator. They could not be more wrong.25 Mediators trained 

by the Chartered Institute of Arbitrators, become accredited mediators as a result of specialised training 

enabling them to mediate more successfully than those would not have such specialised training.  

 

What makes a mediation settlement binding?  

 

A Mediation settlement agreement is no different from a settlement agreement arising out of negotiation. 

It is a binding settlement agreement. The difference is that in negotiation, generally speaking it is an “all 

duck or no dinner” affair, that is to say nothing is agreed until everything is agreed. With mediation, one 

very often finds that it is possible, even if all matters cannot be agreed, to agree some, with the result that 

                                                        
25 Bill Holohan, the immediate past chair of the Chartered Institute of Arbitrators, a serving member of the Law Society ADR Committee, the 
Chartered Institute Branch Committee, and the Mediators Institute, describes himself as someone who spent over 25 years involved in litigation 
(and negotiation) before taking specialised mediation training, and only realising after training that it involves a completely different mindset, 
and that sometimes, being a lawyer and a negotiator could prove to be a hindrance. 
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the focus of outstanding litigation is reduced. The mediation process can allow issues to be resolved piece 

by piece. When agreement is reached on the total dispute, it is written down and signed by all parties. 

Only at this stage does it become legally binding. The agreement incorporating all of the agreed terms, 

when signed, becomes at that moment a legally binding and enforceable agreement.   

 

Who pays the costs involved? 

  

Unless otherwise agreed, in accordance with the provisions of the Mediation Act 2017, each party pays 

their own costs of the mediation. This includes their portion of the Mediator’s’ fees, their own legal and 

other professional fees, if any, and their portion of any outlays e.g. room hire, refreshments, phones etc... 

Mediation fees and a sum on account for outlays are usually payable in advance. If the mediation exceeds 

the agreed time or further hearing days are involved, a balancing invoice will usually be issued to the 

parties on completion of the mediation. Fees are paid in advance of any subsequent session.  

 

Are costs not just increased by trying mediation?  

 

As stated above about 80% of mediation cases are successfully resolved allowing further litigation to be 

avoided or struck out. A further 5% of cases are resolved soon after the mediation process. The remaining 

15% which don’t achieve a full settlement through mediation, benefit from the clarification of issues 

allowing litigation to focus on core outstanding elements, reducing time and cost.  

 

Mediator Fee structures are designed to be the most appropriate to meet the parameters of each 

individual case. Parties should contact the proposed/appointed Mediator to get a confidential estimate of 

costs. Leaving aside the question of the costs of legal representation at the mediation meeting, and 

professional assistance from experts if, for example, a mediator in a dispute arising of High Court litigation 

were to charge €5,000 plus VAT for acting as a mediator , and if as result of the successful mediation, 

litigation were avoided for  even one day of litigation avoided, it would be less than a refresher fee for  

senior counsel.  
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If mediation was engaged at an early stage in the dispute resolution process in clinical negligence claims, 

then €5,000 plus VAT could amount to a single figure percentage of what it might cost to arrive at the day 

of hearing. 

 

How is the mediator selected? 

  

The Parties can select their own mediator, picking someone whose profile and experience, they believe, 

matches their needs. Alternatively, for example, where the Chairperson of a body like CIARB is given the 

power to nominate a mediator, having ascertained the subject matter and complexity of the issues 

involved, he or she will suggest or appoint a mediator whom they believe to be most suited to the needs 

of the parties. Parties will be given every opportunity to ask for an alternative mediator if necessary and 

will automatically be offered another suggestion in the event of a conflict of interest being identified.26  It 

may be that an expert from a particular industry (e.g. medical etc) would be better placed to 'facilitate' 

the parties in a mediation thereby reaching the most appropriate solution. There is no option to choose 

such a person in traditional litigation methods. One gets the judge who is legally trained and who may 

have no understanding of the intricacies of a particular industry, profession or process or technical area 

of knowledge or expertise, such as clinical negligence claims. 

 

Is anybody else other than the parties allowed in the room? 

  

Many mediations work through a series of discussions between the mediator and each party separately. 

There can be quite lengthy breaks between these sessions when the mediator is with the other party so 

it is recommended that the parties would not come on their own. At the very least, they might get someone 

to talk to. A party might need support and reassurance. The parties would usually bring a legal advisor or 

a colleague, a family member or a friend. The person does not have to attend the sessions. However, if 

                                                        
26 The mediator does not have to be a lawyer, and in many technical disputes the most appropriate mediator might not be a lawyer at all, and not 
being a lawyer might be an advantage. 
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they do attend the mediation meeting, then they must be prepared to sign the confidentiality agreement 

and the mediator and the other party must be notified in advance of who is attending. 

 

What can be taken into account in a mediation? 

 

The potential settlement options are limitless and infinitely flexible. In fact, the options for settling the 

dispute on the day of a mediation are said to be limited only by the imagination of the parties. Mediation 

offers a far broader scope of settlement potential than either traditional litigation or even arbitration. For 

example, rather than parties having to “make do'” with a declaration or a judgement as to damages and/or 

a costs award (which may not reflect the true loss of the party), in a mediation the parties can seek a 

written apology, a statement of intention in respect of future action, a commitment to rectify a process 

etc. The options really are limited only by the parties' imagination.   

 

Why not just negotiate rather than mediate? 

 

Settlements are often reached earlier in mediation than they might be in the litigation process. In the 

process of traditional litigation,  it is unusual for a party to begin settlement discussions until after the 

pleadings have closed and  the issues which are to be determined by the process of litigation are identified 

by the pleadings, and perhaps even not until after discovery is complete. At that stage, even all the costs 

of that activity might in itself become an issue and a bar to settlement. In reality, many settlement 

discussions do not start until the parties are at the door of the court and about to commence the trial. 

With mediation, the resolution of the dispute can occur much earlier, perhaps even before the issue of 

proceedings in some cases. Where mediation is considered and suggested early on in the dispute 

resolution process, and because mediation does not need or involve drilling down into the details where 

there might be sensitive issues or delicate earlier pressure points for the parties, mediation can lead to 

an earlier assessment of the case and earlier concentration (and appreciation) on the real issues.  

 

Whereas the minds of the parties, or more particularly the minds of the lawyers, might not be focused in 

traditional litigation until the preparation for trial, (which might be many years into a dispute) the parties 
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to a mediation are completely focussed on the issues from the moment the process is begun. In this way 

the real issues are highlighted and any subsidiary or peripheral points or issues (which might be included 

(if not blown out of all proportion) in the pleadings) are of less significance.   

 

Mediation, therefore, can contribute to the efficient and effective use of court time by removing those 

disputes that can be resolved elsewhere (and earlier) than they might be at trial. The costs and delays 

associated with litigation, caused by the sheer onslaught of the adversarial process, severely inhibit the 

parties from carrying on their ongoing business (which of course is the main focus of all commercial 

clients).    

 

A complex clinical claim dispute might involve a party devoting a considerable amount of time, money 

and energy to trial preparation which might be more valuably used in furthering their future life. Any 

reduction in the amount of stress, delay, expense or diversion of time for a client would undoubtedly be 

welcomed. 

 

What about the Statute of limitations? 

 

Article 8 of the 2008 EC Directive on mediation27 addresses the effect of mediation and limitation periods 

and states that member states will be required to ensure the parties who choose mediation in an attempt 

to settle the dispute are not, subsequently, to be prevented from initiating judicial proceedings or 

arbitration proceedings in relation to the dispute by the expiration of limitation or prescription periods 

during the mediation process. Recital 24 of the 2008 Directive stresses that the directive does not aim to 

harmonise the Limitation periods of the member states or set any minimum period for suspending the 

limitation period following the end of mediation. 

 

The Mediation Act 2017 also allows for the time involved in the mediation process to be disregarded for 

the purposes of the Statute of Limitations.28 

                                                        
27 EU Directive 2008 – 52 – EC on Mediation in Civil and Commercial Matters. 
28 Section 18 of the Mediation Act provides: "18. (1) In reckoning a period of time for the purposes of a limitation period specified by the Statutes of  
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Representing parties at a mediation hearing. 

 

Most clients (and sometimes the lawyers on the other side) will need to be persuaded that mediation is 

both an appropriate and effective method to resolve their dispute. It is useful to explain to clients the 

various differences between mediation and the more traditional forms of dispute resolution and then to 

point out the particular advantages that mediation has over, in particular, litigation. A common query that 

clients have is whether even suggesting mediation to the other side in the dispute might be misconstrued 

as a sign of weakness. The obvious response to this query is to refer to the fact that the majority of cases 

litigated through the courts in Ireland settle, even if only through a process of negotiation on the steps of 

the court and therefore it is in fact a sign of realism, pragmatism and strength to propose mediation, since 

to do so is to seek to prevent the costs and time spent in preparing a case for full trial and then having 

fraught settlement negotiations at the door of the court. Furthermore, there can be a tactical advantage 

in being seen to be the party suggesting mediation, even if mediation is rejected or unsuccessful, as it can 

have implications in costsii. 

 

What makes a good mediator? 

 

The Institute for Dispute Resolution in the US has on their website a list of attributes for a good mediator, 

and says the following about what makes a good mediator: 

 

"The ideal mediator is absolutely impartial and fair and is so perceived, has a personal 

stature that commands respect, inspires trust and motivates people to confide in him or her, 

is able to size up people understanding their motivations and relates easily to them, sets a 

tone of civility and co-operation in dealing with others, is a good listener, is capable of  

                                                        
Limitations, the period beginning on the day on which an agreement to mediate is signed and ending on the day which is 30 days after either— 
(a) a mediation settlement is signed by the parties and the mediator, or 
(b) the mediation is terminated, 
whichever first occurs, shall be disregarded. 
(2) The mediator in a mediation shall inform the parties in writing of the date on which the mediation ends." 
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understanding the law and facts of dispute including surrounding circumstances, is able to 

analyse complex problems and get to the core, is creative, imaginative and ingenious in 

developing proposals and knows when to make them. is a problem solver, is articulate and 

persuasive, possesses a thorough understanding of the negotiation process, is flexible, 

patient, persistent, indefatigable and upbeat in the face of difficulties, is an energetic leader, 

a person who can stimulate others and make things happen, has experience as a mediator." 

 

It has been said that the mediator is  

 

“a catalyst, their presence and actions creating a special reaction between the parties”.29  

 

If the parties were able to come to an agreement between themselves without the assistance of 

a third party, that it is probable that this would have happened prior to mediation. It is argued 

that it is the addition of the mediator as the neutral third party that enables the parties to move 

forward and resolve their dispute. It has been stated that the characteristics mediator needs to 

have in order to bring about this “special reaction” are to be 

 

“capable of appreciating the dynamics of the environment in which the dispute is occurring, 

intelligent, effective listener, articulate, patient, non-judgemental, flexible, forceful and 

persuasive, imaginative and resourceful, a person of professional standing and reputation, 

reliable, capable of gaining access to necessary resources, non-defensive, person of integrity, 

humble, objective, and neutral with regard to outcome”.30 

 

 

 

                                                        
29 Joseph P. Stulberg, "The Theory and practice of Mediation: A Reply to Prof Susskind" (1981) Vt L Rev 85 at pages 91 – 92. 
30 Joseph P. Stulberg, "The Theory and practice of Mediation: A Reply to Prof Susskind" (1981) Vt L Rev 85 at page 94. 
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Getting a third party to pick the mediator. 

 

If the parties to a dispute are not experienced in the use of mediation there are certain mediation bodies 

and membership organisations and indeed some service providers that offer a “package” whereby at the 

very least they will suggest or nominate a mediator, and at the other end, they will organise the entire 

mediation process from start to finish including sourcing and providing the mediator, drafting up the 

mediation agreement for signature by the parties and the mediator, provide the mediation meeting 

location and dealing with the costs. Obviously, there is a (sometimes not insubstantial) cost for this kind 

of service but in circumstances where the parties themselves do not feel able to organise the mediation 

themselves, they may be willing to bear the costs.  However, there is no substitute for getting an 

experienced mediator who is likely to enjoy the trust and confidence of the parties.  

 

The “Ground Rules” governing the mediation. 

 

Once the mediator has been chosen, the next step is to decide on the rules that will govern the mediation 

process. There are a number of precedent mediation agreements that are available, (including the form 

enclosed as an appendix) and in some instances the mediator themselves may suggest their own wording 

(which is ultimately subject to the agreement of the parties). It is beyond the scope of this paper to discuss 

the fine details of a mediation agreement,31 (and in any event these are very much determined by the 

individual matter), but at a minimum the following issues will need to be addressed: - 

 

 

                                                        
31 Section 7 of the Mediation Act 2017 provides: "7. Prior to the commencement of the mediation, the parties and the proposed mediator shall 
prepare and sign a document (in this Act referred to as an “agreement to mediate”) appointing the mediator and containing the following 
information: 
(a) the manner in which the mediation is to be conducted; 
(b) the manner in which the fees and costs of the mediation will be paid; 
(c) the place and time at which the mediation is to be conducted; 
(d) the fact that the mediation is to be conducted in a confidential manner; 
(e) the right of each of the parties to seek legal advice; 
(f) subject to section 6 (6), the manner in which the mediation may be terminated; 
(g) such other terms (if any) as may be agreed between the parties and the mediator." 
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(a) Date and time of the mediation: (although it is important to keep the momentum of 

mediation going, it is also necessary to allow the parties sufficient time to prepare for the 

day, therefore the date ought to be an achievable one); 

 

(b) Location of the mediation: (this can be at the premises of either party's lawyers, (and 

obviously this subject to agreement) or at another suitable venue, which should have 

available multiple rooms to accommodate a separate room for each party, a room for break-

out sessions and a private room for the mediator); 

 

(c) Expected / estimated duration of the mediation: (it is common for mediations to be 

timetabled for a day (or perhaps two, but rarely for longer), but clients and solicitors ought 

to be aware that that day might be a very long one, often starting at 9:00 am in the morning, 

(whereas a court hearing would not start until later in the day), and which might last well 

into the early hours of the following morning, if the momentum of the process so dictates. 

This needs to be borne in mind when looking a suitable location. Mediations should last for 

as long as it takes, either to reach agreement or for it to become clear that agreement is 

elusive and will not be achieved at that time); 

 

(d) Mediator's fees32 and how these will be discharged and by whom: (it is usual for the 

costs of the mediation, (including the hire of the rooms), is to be borne equally between the 

parties, though it is possible that as part of the mediated settlement, one party agrees to carry 

the costs of the mediation process);  

 

(e) Documentation to be provided by each side: (i.e. whether there will be case summaries 

and/or booklets of core documents. At a minimum, if proceedings have been issued the  

                                                        
32 Section 20 of the Mediation Act 2017 provides: "20. (1) Unless ordered by a court or otherwise agreed between the parties, the parties shall— 
(a) pay to the mediator the fees and costs agreed in the agreement to mediate, or 
(b) share equally the fees and costs of the mediation. 
(2) The fees and costs of a mediation shall be reasonable and proportionate to the importance and complexity of the issues at stake and to the amount 
of work carried out by the mediator." 
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mediator should be given a copy of all pleadings. It is also important to provide the mediator 

with sufficient time in advance of the mediation to review the documents and assimilate the 

issues. Therefore, all documentation ought to be provided to the mediator at least 7 days 

before the mediation date).  

 

Getting the Parties in the right frame of mind to mediate. 

 

In preparation for the mediation it is vital that the parties focus their attention on the core / fundamental 

issue(s) in dispute and one of the main roles for a solicitor for one of the parties is to encourage their 

client to focus on the important issue are issues and to “park” the peripheral issues on one side. 

Essentially, if the parties had to choose, what would be top of their agenda? This helps the parties to 

concentrate on the core issue of the dispute and concentrate on what might be realistic and achievable 

settlement options.  

 

Parties must also be prepared to mediate in good faith and not view the process as part of a “tick box 

exercise” previewed to a court hearing. The court can have regard at hearing the conduct of parties in 

refusing to engage in mediation, or having agreed to mediate, the conduct thereafter.33 

 

Representing a party in a mediation.  

 

In practice a mediation can be run for the client either by a solicitor, a barrister or a combination of the 

two, (or even neither). Very often, the most appropriate party to take on the running of the mediation on 

behalf of a client is their solicitor or barrister. Mediation is not an adversarial process. There is no 

requirement for examination or cross-examination. The potential for advocacy is minimal. Rather, 

mediation is a process of exploration and negotiation, skills which any competent solicitor or barrister  

                                                        
33 Section 21 of the Mediation Act 2017 provides: "21. In awarding costs in respect of proceedings referred to in section 16, a court may, where it 
considers it just, have regard to— 
(a) any unreasonable refusal or failure by a party to the proceedings to consider using mediation, and 
(b) any unreasonable refusal or failure by a party to the proceedings to attend mediation, 
following an invitation to do so under section 16 (1)." 
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will possess. The solicitor or barrister for the Claimant will be infinitely more familiar with the facts of 

the case, having to a certain extent, lived with the case as it developed and will have closely discussed the 

Claimant’s concerns and expectations, over a period of time. That said, there may be a role for counsel, 

particularly where detailed or specialised devices on some matter is required, and counsel’s expert 

advices are needed. The facts of the case and the views (and instructions) of the Claimant will ultimately 

determine whether or not their counsel is retained.  

 

Preparing a focused case summary. 

 

The preparation of a case summary is vital. As has been said of a famous item of clothing, “it must be long 

enough to cover the essentials and short enough to retain interest”. Although there is no set formula for 

how the summary should be drafted, there are a number of important points to note: 

 

(i) The document is entirely confidential and without prejudice. Only the mediator and the 

other side will ever see the contents; 

 

(ii) At a minimum the summary should contain a basic introduction to the background to the 

case, a chronology, an outline of the core facts and a summary of the key issues in dispute. 

It should also set out the main arguments in your client's favour;  

 

(iii) The summary is not a pleading therefore the language ought to be neutral and appropriate 

and it should be kept as succinct and brief as possible. 

 

Disclosure (Not Discovery) of Documentation.  

 

In addition to the case summary it is vital to decide what documentation will form part of the mediation 

documentation. Typically, the parties will agree to the voluntary disclosure (not discovery) of core 

documents well in advance of the mediation. A core bundle of agreed documents will then be prepared  
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and provided to the mediator. N.B.: There is also the opportunity for the parties (separately) to provide 

confidential documents just to the mediator and for his/her eyes only. 

 

Binding Authority to settle.  

 

It goes without saying that one of the most important requirements for a successful mediation is that a 

decision-maker from each side, (who is fully familiar with the matter, and who has binding authority to 

agree to a settlement), should be in attendance at the mediation from start to finish. It is unsatisfactory to 

have the decision maker absent, as inability to contact the decision maker might mean that a momentum 

might be lost and settlement not achieved. 

 

The Opening Statement 

 

Depending on the circumstances of the case, it may also be appropriate to encourage the client to make 

the opening statement, or at least part of it. The legal representative’s role is to enable the client to set out 

their case in the best possible terms and to feel as if they have had the equivalent of their “day in court”. 

In lieu of giving evidence, the Claimant making the opening statement, will allow them to feel that they 

have been heard.  

 

Involving others at (not in) the mediation. 

 

The attendees at the mediation, other than the parties, will be the solicitors/barristers and, depending on 

the particular case and the clients involved, perhaps experts and advisers. There may be a need for an 

expert or experts to attend for some or all of the mediation in an advisory capacity but not as witnesses. 

Rarely, if ever, are witnesses of fact required, given the non-adversarial nature of mediation. 
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The day of the mediation. 

 

Although each mediation is unique, there is a basic structure or sequence that is typically followed in each 

mediation meeting. The time taken for each component will depend on the parties, the nature of the case 

and the style of the mediator. The format is generally as follows: 

 

(a) Mediator's opening - the mediator will explain his or her role to the parties. He or she will 

emphasise his neutrality and describe the process. He or her will encourage the parties to keep their 

minds open to opportunities to resolve the disputes in a way which does not depend entirely on legal 

merits and remedies; 

 

(b) Opening statements by the parties - these should be succinct, neutral in language and non-

adversarial in style and should focus on the key issues in the case. The opening statement should be 

addressed directly to the other party or parties and not to their lawyer and not to the mediator and 

this is why it is often a good thing to have the Client make the opening statement. The reason for this 

is that the party they have to persuade is not their own legal team, and not the mediator, but the other 

side. This part of the mediation may a good time to clear up any misunderstanding that may have 

grown up between the parties in the course of the dispute, and “mend fences”, even if the parties still 

agree to disagree; 

 

(c) Exploration - this phase of the mediation allows the mediator an opportunity to explore the 

possibilities for resolution by speaking to each of the parties in turn and in the absence of the other 

party. This is usually the longest and most drawn out phase of the process. The mediator will 

encourage the parties to develop a basis on which they can negotiate with a view to achieving an 

acceptable settlement. It is important to stress that the mediator will not make suggestions as to how 

the disputed matter should be settled. He will elicit proposals that are made by the parties. The 

mediator and all parties to the process are bound by confidentiality34 and therefore is not entitled to  

                                                        
34 Section 10 of the Mediation Act 2017 provides: "10. (1) Subject to subsection (2) and section 17 , all communications (including oral statements) 
and all records and notes relating to the mediation shall be confidential and shall not be disclosed in any proceedings before a court or otherwise. 
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release any information to another party he becomes aware of unless and until a party gives him 

their express and informed permission so to do. During this time a solicitor should be encouraging 

their client to think about their business and any non-legal issues that concern them. They should 

consider any potential settlement options and think about their 'bottom line' (which, of course, may 

change a number of times during the course of the day); 

 

(d) Negotiation - when (or if) the mediator considers it appropriate, he may possibly invite the 

parties to come together to discuss particular issues or to negotiate terms as a whole. During this 

process the mediator will remain on hand to facilitate, but not dominate, the discussions;  

 

(e) Settlement - where it is apparent that a resolution to the dispute is drawing close, it can be of 

great assistance to the parties if the solicitors begin to draft the settlement agreement, at an early 

stage. The draft will identify any issues for clarification whilst the negotiation process continues and 

the documents can always be amended as discussions unfold. The written agreement should be 

drafted with the assistance of the mediator who will be careful to ensure that the draft truly reflects 

what the parties agreed during the course of the mediation and covers all the appropriate aspects of 

settlement i.e. the steps to be taken to end proceedings, the payment terms of any settlement monies 

etc. A crucial decision for the parties at this stage of the mediation is to decide whether or not the 

agreement is binding i.e. capable of being referred to a court for enforcement in the event of default. 

In most cases the parties will agree that it is in the best interests of them all (given the understandable  

 

                                                        
 
 
(2) Subsection (1) shall not apply to a communication or records or notes, or both, where disclosure— 
(a) is necessary in order to implement or enforce a mediation settlement, 
(b) is necessary to prevent physical or psychological injury to a party, 
(c) is required by law, 
(d) is necessary in the interests of preventing or revealing— 
(i) the commission of a crime (including an attempt to commit a crime), 
(ii) the concealment of a crime, or 
(iii) a threat to a party, 
or 
(e) is sought or offered to prove or disprove a civil claim concerning the negligence or misconduct of the mediator occurring during the mediation or 
a complaint to a professional body concerning such negligence or misconduct. 
(3) Evidence introduced into or used in mediation that is otherwise admissible or subject to discovery in proceedings shall not be or become 
inadmissible or protected by privilege in such proceedings solely because it was introduced into or used in mediation." 
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desire for certainty and finality) that the agreement is in fact binding. However, this entirely depends 

on the parties. 
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Area 3. Examining the role of the HSE. 

 

(c) examine the role of the HSE in addressing the problems encountered by persons involved in clinical 

negligence claims  

 

CIARB makes no submission in relation to examining the role of the HSE. 

 

and addressing the health needs of persons affected by clinical negligence,  

 

CIARB makes no submission in relation to addressing the health needs of persons affected by clinical 

negligence. 

 

with consideration given to whether particular care packages could be made available for persons 

with specific injuries, e.g. cerebral palsy following birth; 

 

CIARB makes no submission in relation to the issue of particular care packages be made available.  
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Area 4. The Role of the State Claims Agency. 

 

(d) To examine the role of the State Claims Agency in managing clinical negligence claims on behalf of 

the HSE to determine whether improvements can be made to the current claims management 

process; 

 

If an early commitment on the part of the Parties to the Claim to resolution of the claim/claims through a 

process of mediation were forthcoming, then it would be possible to enter into a managed process of 

dispute resolution. Traditionally, when parties are ready to mediate, they approach a mediator. However, 

that is when the process is well advanced and could be many years down the line. 

 

CIARB would envisage the possibility of a process whereby at an early stage the parties will commit to 

mediation and a mediator would be appointed who would “case manage” the preparation for the 

mediation, in tandem with the delivery of the Pleadings. Traditionally, there would be no case 

management of court proceedings unless there was an application to the Court by way of an order for 

directions, or an order for discovery, typically this would only occur when the matter was well advanced. 

 

CIARB envisage the possibility of the parties agreeing to case management by a party who would 

ultimately act as the Mediator (or by an alternate who might be the mediator in another case, but who 

would case manage this particular case), facilitating the early exchange of pleadings, and the acidification 

of the issues for the ultimate mediation. This could then expedite the process prior to a mediation meeting. 

This could take place within a matter of weeks or months, rather than years as is the norm in litigation. 
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Area 5. The Impact of Current Tort Legislation. 

 

 

(e) consider the impact of current tort legislation on the overall patient safety culture,  

 

CIARB make no submission on the question of tort legislation. 

 

including reporting on open disclosure. 

 

CIARB would suggest that consideration be given by the Expert Group to the idea that in the 

event of the Parties agreeing to early stage mediation, within the bounds of confidentiality, and 

as part of the protected confidential process under section 10 of the Mediation Act 2017, there 

should be an obligation of open disclosure. This would be entirely without prejudice to the legal 

proceedings but would be regarded as leading to an earlier identification of the issues, and 

remove the suspicion that there is a “cover-up” on the part of the defendants. Claimants often 

face significant difficulty, in terms of identification of relevant proofs, and funding the cost of 

procuring, furthering and furnishing those proofs, as part of the Litigation Process. This would 

considerably ease the stress and burden on parties, already possibly suffering from the trauma 

of the events giving rise to the claim in the first instance,  and reduce the overall cost of litigation, 

which in any event is ultimately payable by the State in the event of a successful claim. If as a 

result of full disclosure, it is clear that there is no liability, then this will also help to lead to earlier 

resolution of claims, with consequential saving on costs. 
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Prepared on behalf of the Chartered Institute of Arbitrators by Bill Holohan BCL, LLM, FCILS, FCIARB, Solicitor & Notary 
Public, Accredited Mediator (CEDR, CIARB & MII), Arbitrator, Senior Partner Holohan Law Solicitors, Former Chairman 
of the Chartered Institute of Arbitrators Irish Branch, (also a member of the Law Society ADR Committee and a Council 
Member of the Mediators Institute). 
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