
AGREEMENT TO MEDIATE 

 

This Agreement to Mediate made on                                       2018 

 

Between: 

 

(1) [     ]  

of 

 

("First Party"), and 

 

(2) [     ]  

of 

 

("Second Party"), and 

 

(3) [     ]  

of 

 

 ("Third Party") 

 

(Collectively "the Parties") 

 

and 

(4) Bill Holohan, 

Of Suite 319, The Capel Building, St Mary’s Abbey, Dublin 7 and Water View House 16 Sundays Well 

Road, Cork. 

 

("The Mediator") (which term for the purposes of this agreement shall be taken as including 

reference to any Co-Mediator). 

 

WHEREAS the Parties are in dispute with one another and the details of subject matter of that 

dispute is set out and reflected in the Appendix hereto ("the Dispute"). 

 

THE PARTIES AND THE MEDIATOR AGREE AS FOLLOWS: 

 

This agreement sets out the terms on which the Parties agree to mediate with the assistance of the 

Mediator who is being appointed by the Parties as Mediator, including the scope of the work to be 

undertaken and the basis upon which fees will be charged. 

 

Appointment of Mediator 

 

1. The Parties agree to try to settle the Dispute by mediation as per the provisions of this 

Agreement and unconditionally agree to its terms.  

 



 

Bona Fides 

 

2.  The Parties hereby undertake and promise to each other and to the Mediator hereby 

appointed that such mediation shall be conducted in good faith, and that the Parties shall 

make genuine, ethical and diligent efforts to negotiate a commercially reasonable resolution 

of the dispute, controversy or claim, and shall not simply use the mediation meeting for the 

purposes of the standard form of arms’ length negotiation through intermediaries or 

representatives or in order to be in a position to simply say that they had attempted mediation 

without success. To that end, the Parties agree to have an open mind in the sense of: 

 

(a) a willingness to consider such options for the resolution of the dispute as may be 

propounded by the opposing party or through the mediator, as appropriate; 

 

(b) a willingness to consider putting forward options for the resolution of the dispute, 

 

it being understood and accepted that the undertaking to mediate in good faith, do not oblige 

nor require either party: 

 

(i) to act for or on behalf of or in the interests of the other party, or 

 

(ii) to act otherwise than by having regard to legitimate self-interest. 

 

The Mediator’s limited role. 

 

3. The Parties hereby appoint Bill Holohan as the Mediator. Whilst the Parties acknowledge and 

understand that the Mediator may be qualified as a solicitor, and possess other professional 

qualifications, they recognise that the appointment of the Mediator will not constitute the 

appointment of someone who will be giving legal, technical or other advice of any kind, or 

providing legal services of any description. Further, the Parties recognise that practice as a 

Mediator does not constitute the practice of law. The Parties recognise that this is regardless 

of whether the appointment as mediator was on the nomination of, instigated or supported 

by any professional body associated with the practice of law. Thus, the Parties accept that the 

Mediator does not and will not have a solicitor-client/lawyer-client relationship with any one 

or other of the Parties. 

 

Assistant or trainee mediators. 

 

4.  The Parties recognise and accept that the Mediator may be assisted by such person or persons 

as the Mediator may consider as necessary or appropriate, including an assistant or trainee 

mediator or mediators, but however on the basis that no cost arises to the Parties for such 

assistance. 

 

Parties taking independent legal advice. 

 



5. The Parties recognise that the Parties, to the extent that they have not already done so, and 

without prejudice to the terms of this Agreement which reflect the provision of the Mediation 

Act 2017, (“the Act”), should take their own legal advice as to the legal nature of an agreement 

to mediate and the appointment of a mediator and the rights, duties, responsibilities and 

powers of a mediator appointed to assist parties to a mediation, and particularly the powers 

of a mediator under the terms of the Act. The Parties further recognise that the Parties, to the 

extent that they have not already done so, should take their own legal advice as to the legal 

nature of an agreement to settle, and the extent to which same may constitute a legally 

binding settlement and the extent to which same may be enforceable, and/or may be the 

subject of an application to the courts for enforcement of same. 

 

Agreement coming into effect. 

 

6.  The Parties acknowledge and accept that the appointment of the Mediator comes into effect 

upon the execution on this Agreement by the Parties and by the Mediator. 

 

Acknowledgements by the Parties. 

 

7.  The Parties (and the Mediator) hereby acknowledge and accept and agree that: 

 

(a) Participation by the Parties in the mediation shall be voluntary at all times and that the 

Parties or either or any or all of them may withdraw from the mediation at any time but 

agree that prior to doing so they shall consult with and discuss such proposed departure 

with the Mediator. 

 

(b) The fact that proceedings may have been issued in relation to the dispute they have 

referred to mediation shall not prevent the Parties engaging in mediation at any time prior 

to the resolution of the dispute. 

 

(c) A party may— 

 

(i) withdraw from the mediation at any time during the mediation, 

 

(ii) be accompanied to the mediation, and assisted by, a person (including a legal 

advisor) who is not a party, or 

 

(iii) obtain independent legal advice at any time during the mediation. 

 

(d) the Parties and the Mediator, having regard to the nature of the dispute, shall make every 

reasonable effort to conclude the mediation in an expeditious manner which is likely to 

minimise costs. 

 

(e) Subject to the provisions of this Agreement and subject to the confidentiality of the 

mediation, the Mediator may withdraw from the mediation at any time during the 

mediation by notice in writing given to the Parties stating the Mediator’s general reasons 

for the withdrawal. 



 

(f) A withdrawal by the Mediator from the mediation shall not of itself prevent the Mediator 

from again becoming the mediator in the mediation. 

 

(g) Where the Mediator withdraws from the mediation, the Mediator shall return the fees 

and costs paid in respect of that portion of time during which the Mediator was paid to 

act as the Mediator and for which he or she will no longer act as the mediator. 

 

(h) It is for the parties to determine the outcome of the mediation. 

 

(i) The fees and costs of the mediation shall not be contingent on its outcome.  

 

(j) The purpose of this Agreement is to set out:  

 

(i) the way the mediation is to be conducted. 

 

(ii) the way the fees and costs of the mediation will be paid; 

 

(iii) the place and time at which the mediation is to be conducted; 

 

(iv) the fact that the mediation is to be conducted in a confidential manner; 

 

(v) the right of each of the parties to seek legal advice; 

 

(vi) the way the mediation may be terminated; 

 

(vii) such other terms (if any) as may be agreed between the parties and the mediator. 

 

(k) The Mediator did prior to the commencement of the mediation— 

 

(i) make such enquiries of the Parties as were reasonable in the circumstances to 

determine whether he may have any actual or potential or perceived conflict of 

interest, and has determined that no such conflict exists, 

 

(ii) furnish to the parties the following details of the mediator that are relevant to 

mediation in general and the mediation subject to this Agreement, including: 

 

(a) the qualifications of the Mediator; 

 

(b) the training and experience of the Mediator; 

 

(c) the continuing professional development training undertaken by the 

Mediator, 

 

and 

 



(l) furnished to the parties a copy of the code of practice to which the Mediator subscribes 

in so far as mediation is concerned. 

 

(m) The Mediator shall— 

 

(i) during the course of the mediation, declare to the Parties any actual or potential 

conflict of interest of which he becomes aware or ought reasonably to be aware 

as such conflict arises and, having so declared, shall, unless the Parties agree to 

him continuing to act as the mediator, cease to act as the mediator, 

 

(ii) act with impartiality and integrity and treat the Parties fairly, 

 

(iii) complete the mediation as expeditiously as is practicable having regard to the 

nature of the dispute and the need for the Parties to have sufficient time to 

consider the issues, and 

 

(iv) make every reasonable effort to ensure that the Parties are aware of their rights 

to each obtain independent advice (including legal advice) prior to signing any 

mediation settlement. 

 

(n) The outcome of the mediation shall be determined by the mutual agreement of the 

Parties and the Mediator shall not make proposals to the Parties to resolve the dispute. 

 

(o)  The Mediator may, at the request of all the Parties, make proposals to resolve the 

dispute, but it shall be for the Parties to determine whether to accept such proposals. 

 

Confidentiality & Privilege 

 

8. The Parties, their advisors, all persons attending the Mediation (to include any spouses and/or 

partners and our supporters of any kind of any of the Parties) and the Mediator (and any co-

mediator), will execute this Agreement and agree that the Mediation, any written summaries 

of the Parties' cases, all documents made available to the Mediator or by and/or exchanged 

by the Parties, any statements whether oral or written made in the course of the Mediation, 

any concessions or admissions of law or fact, shall be entirely and completely confidential and 

shall be treated as exchanged during a negotiation conducted upon a "without prejudice" 

basis with a view to settling the Dispute and shall be privileged accordingly. 

 

9. The Parties, their advisors, all persons attending the Mediation as referred to above and the 

Mediator (and any co-mediator) shall keep confidential and shall not reveal, save as required 

by law and insofar as may be necessary to bring into effect or enforce any settlement 

agreement entered into pursuant to the terms of this Agreement: 

 

(a) any written summaries of the Parties' cases; 

 

(b) all documents exchanged by the Parties; 

 



(c) any statements whether oral or written made during the Mediation; 

 

(d) any concessions or admissions of law or fact made in the Mediation; 

 

provided that the foregoing shall not prohibit the discovery, inspection or production of 

documents which, had the Mediation not taken place, would otherwise be subject to 

discovery, inspection or production. 

 

10.  The Parties agree that, as required by law, all communications (including oral statements) and 

all records and notes relating to the mediation shall be confidential and shall not be disclosed 

in any proceedings before a court or otherwise save that this provision shall not apply to a 

communication or records or notes, or both, where disclosure— 

 

(a) is necessary in order to implement or enforce a mediation settlement, 

 

(b) is necessary to prevent physical or psychological injury to a party, 

 

(c) is required by law, 

 

(d) is necessary in the interests of preventing or revealing— 

 

(i) the commission of a crime (including an attempt to commit a crime), 

 

(ii) the concealment of a crime, or 

 

(iii) a threat to a party. 

 

11.   Evidence introduced into or used in the mediation that is otherwise admissible or subject to 

discovery in proceedings shall not be or become inadmissible or protected by privilege in such 

proceedings solely because it was introduced into or used in the mediation. 

 

Representatives at the mediation. 

 

12. The names of the Representatives of the Parties and all any other persons (including persons 

identified above) who will attend at the Mediation will be notified to the Mediator and to each 

other as soon as possible.  

 

Authority to settle. 

 

13.  The Parties or the Parties' respective Representatives at the Mediation shall have full authority 

to settle the Dispute. 

 

Assistant or Trainee or Co-Mediator 

 



14. The Parties agree that the Mediator will have the right to appoint an Assistant or Trainee or 

Co-Mediator (if and as he so chooses) at no cost to the Parties.  

 

Pre-mediation procedures and communications.  

 

15.  The Mediator will have the right to determine the procedure to apply in preparation for and 

at the Mediation including the right to make contact with and request information and 

documents from the Parties prior to the Mediation, set up or terminate any telephone 

conversation, video conference call, meeting or discussion, limit the time for which any 

representative may present its position or otherwise direct the preparations for or the course 

of the Mediation with a view to ensuring its efficient, fair and orderly conduct.  

 

No records of the mediation. 

 

16.  The Parties acknowledge that no formal record of the Mediation will be kept by the Mediator 

and all such communications will take place as part of the without prejudice process identified 

above. 

 

Case summaries. 

 

17. The Parties shall furnish the Mediator and may furnish each other with a written summary of 

their case and views on resolution of the dispute by close of business on [DATE], together with 

any supporting documentation that they wish to submit to the Mediator. The parties shall 

furnish the Mediator with their expert reports, if any, on a confidential and without prejudice 

basis as soon as possible after the Parties agree to mediate. 

 

Date and venue of the mediation. 

 

18. The Mediation will take place on [AGREED DATE] commencing at [TIME] at [ADDRESS OF 

MEDIATION VENUE]. The Parties accept that it shall be the ultimate responsibility of the 

Parties to arrange and pay for the location of the hearing of the Mediation, though this may 

be arranged on their behalf by the Mediator. 

 

Length of the mediation meeting.  

 

19.  If the Dispute has not been resolved by 17:00 hours on the day of the mediation, with the 

agreement of the Parties and the Mediator, the Mediation may be continued that day or may 

be resumed at such date, time and place as the Parties and the Mediator may agree. 

 

Termination of the mediation. 

 

20. The Mediation shall continue during the time allotted and shall determine upon the 

happening of any of the following events: 

 

(a) the Parties reach agreement to settle their Dispute and such agreement is recorded 

in writing and signed by both Parties; 



 

(b) one or more or all of the Parties withdraw from the Mediation; 

 

(c) the Mediator decides to discontinue the Mediation; 

 

(d) the Mediator decides for any reason that he ought not to continue as Mediator. 

 

Preservation of rights. 

 

21. If no written settlement agreement is signed by the Parties to settle their Dispute, all the 

Parties' rights shall be reserved and shall remain in all respects unaffected by the Mediation 

save to the extent provided in this Agreement. The Parties agree that in such circumstances 

any documents and written summaries of case furnished to them by the other Party shall be 

forthwith returned to that Party, and that no copies shall be kept by them. Any documents 

and any written summaries of case furnished by the Parties to the Mediator shall, in such 

circumstances, be shredded and disposed of by the Mediator. 

 

22. The Parties agree that their entering into this Agreement shall not prevent any of them from 

commencing or continuing any litigation or arbitration in relation to the Dispute. 

 

Mediator's Role during the mediation. 

 

23. The Mediator will be neutral and impartial. The Mediator will assist the Parties to isolate the 

issues, develop and explore options for resolution of the issues between them and, if possible, 

achieve an effective resolution of the Dispute by agreement between them. The Mediator will 

not make decisions for a Party or impose a solution on the Parties. 

 

Mediator’s notes. 

 

24. The Parties agree that they cannot see, inspect or in any way make use of the Mediator's notes 

or any document prepared by the Mediator for the purposes of or during the Mediation. 

 

The mediator not a witness. 

 

25. The Parties agree that the Mediator may not be called as a witness in any legal or similar 

proceedings or in any form of alternative dispute resolution in relation to the Dispute or any 

matter related to or concerning the subject matter of the Mediation. 

 

The mediator not acting for a party. 

  

26. The Parties agree that the Mediator cannot act as counsel, consultant, advisor or expert for 

any of the Parties in relation to the Dispute nor in any other capacity in relation to the Dispute 

unless all the Parties agree in writing that he may so act. 

 

Non-reliance on statements made. 



27. The Parties agree that they cannot rely upon any perceived or actual expression of opinion, 

advice or comment made by the Mediator during the Mediation in or for the purposes of any 

legal or similar proceedings or any form of alternative dispute resolution in relation to the 

Dispute or any matter related to or concerning the subject matter of the Mediation. 

 

Costs 

 

28. The Parties agree that all the costs of the Mediation, the fees and expenses of the Mediator, 

(together with any reasonable outlay expended by the Mediator in respect of the Mediation), 

shall be borne by the Parties equally. The Parties each agree to pay the Mediator a minimum 

engagement/preparation fee of €1,000.00 plus vat, to cover the cost of preliminary 

correspondence and engagement, review of documents and materials prior to the day of the 

mediation, and for all preparation time subject always to a fee of €350.00 per hour plus VAT 

up to a cap of €[ ] per day plus VAT at the rate of 23% and similar rates for the conduct 

of the Mediation from 09.00 to 17.00 on the day of the Mediation. Additional hours on the 

day of the Mediation after 17.00, or on such date thereafter as may be decided upon for the 

continuation of the Mediation will be chargeable in equal shares to the Parties at a rate of 

€350.000 per hour plus VAT at the rate of 23%. 

 

29. The Parties each agree to make the initial payment on account of €1,000 plus VAT towards 

the costs and expenses of the Mediation as set out above in advance of the Mediation, and a 

further sum of €1,000.00 plus VAT, payable by received sums or cleared electronic funds 

transfer on the day immediately prior to the day of commencement of the mediation Meeting.  

 

30.  The Parties or the Parties' solicitors will be invoiced for the balance of any fees due within 7 

days of the Mediation concluding, or in the alternative shall be credited with any refund due. 

 

31. If the Parties settle the Dispute before the Mediation or if for any other reason the Mediation 

does not take place or is adjourned, but after fees payable in advance have become due, 

(whether paid or not), the Mediator shall be entitled to retain or receive payment, (as the case 

may be), of any irrecoverable expenses incurred and any fees in respect of reading time or 

preparation, unless otherwise expressly agreed in writing. 

 

32. The Parties agree that they shall each bear their own costs and expenses of participating in 

the Mediation. The Parties further agree that the Mediator has no power to award costs to or 

against any Party. 

 

Exclusion of Liability 

 

33. The Parties agree that the Mediator shall not be liable to the Parties in contract, tort (including 

negligence and/or breach of statutory duty) or otherwise howsoever except for fraud or 

fraudulent misrepresentation. 

 

Enforceability of any settlement agreement. 

 

34.  The Parties agree and acknowledge and accept that  



 

(1) it is for the Parties to determine— 

 

(a) if and when a mediation settlement agreement has been reached between them, and 

 

(b) whether the mediation settlement agreement or any term or terms of the mediation 

settlement is or are to be enforceable between them. 

 

(2)  Any mediation settlement shall have effect as a contract between the Parties to the 

settlement except where it is expressly stated to have no legal force until it is incorporated 

into a formal legal agreement or contract to be signed by the Parties. 

 

(3)  Without prejudice to sections 8 and 8A (inserted by section 20 of the Status of Children 

Act 1987) of the Family Law (Maintenance of Spouses and Children) Act 1976, (where the 

provisions of such Acts are relevant and applicable to the issues between the Parties and 

are the subject of the mediation), a court may, on the application of one or more parties 

to a mediation settlement agreement, enforce its terms except where the court is satisfied 

that— 

 

(a) the mediation settlement agreement— 

 

(i) does not adequately protect the rights and entitlements of the parties and their 

dependents (if any), 

 

(ii) is not based on full and mutual disclosure of assets, or 

 

(iii) is otherwise contrary to public policy, 

 

or 

 

(b) a party to the mediation settlement agreement has been overborne or unduly 

influenced by any other party in reaching the mediation settlement agreement. 

 

(c) Where a mediation settlement agreement relates to a child, a court, in determining 

any application with regard to the mediation settlement, shall be bound by section 3 

(amended by section 45 of the Children and Family Relationships Act 2015) of the 

Guardianship of Infants Act 1964. 

 

Applicable Law and Courts. 

 

35. This Agreement shall be governed by and construed in accordance with Irish law and the 

Parties agree to submit to the exclusive jurisdiction of the Courts of Ireland as regards any 

claim or matter arising under or in relation to this Agreement. 

 

Counterparts of this agreement. 



33. This Agreement may be executed in any number of counterparts each of which when executed 

and delivered by one or more of the Parties to this Agreement is an original, but all the 

counterparts together constitute the same document provided that this Agreement shall not 

be effective until each party has executed and delivered at least one counterpart. 

 

34. This Agreement shall be executed by the Parties and by each person attending the Mediation 

to confirm the confidentiality obligations above. 

  

Dated the date appearing at the head of this agreement. 

  

Executed as an agreement by: 

 

First Party 

or 

Representative of the First Party 

Signed:  

 

Print name: 

Of: 

 

Witness: 

Of 

 

 

Second Party 

or 

Representative of the Second Party 

Signed:  

 

Print name: 

Of 

 

Witness: 

Of 

 

Third Party 

Representative of the Third Party 

Signed:  

 

Print name: 

Of 

 

Witness: 

Of 

 



 

 

Bill Holohan Mediator 

Signed:  

 

Print name: 

 

Witness: 

Of 

 

Assistant / Trainee / Co-Mediator 

Signed:  

 

Print name: 

 

Witness: 

of 

 

Other persons present 

Signed:  

 

Print name: 

 

Witness: 

Of 

 

Signed:  

 

Print name: 

 

Witness: 

Of 

Signed:  

 

Print name: 

 

Witness: 

Of 

 

Signed:  

 

Print name: 

 

Witness: 

Of  



APPENDIX 

(Particulars of the Dispute). 
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