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Submissions to the Expert Group 

Mason Hayes & Curran (MHC) welcomes the opportunity to make a submission to the 
Expert Group to review the law of torts and the current systems for the management of 
clinical negligence claims and thank the Chairman for his invitation. This document contains 
a summary of MHC’s views on some of the relevant issues and is intended to assist the 
Expert Group in its deliberations.  
 
We note that consideration will be given to appointing to the Group persons with dedicated 
expertise and background knowledge/experience of managing clinical negligence cases. 
We would very much like to be considered in this respect.  We believe our core experience 
in managing clinical negligence claims, and also, crucially, our experience and background 
in advising healthcare clients directly, offers a particular – and unique – insight which would 
help inform the Expert Group. 
 

A. Mason Hayes & Curran Healthcare 
 

Our Healthcare team is amongst the most experienced in Ireland. The team is a recognised 
market leader in its field, and is the only Irish law firm to be ranked Tier 1 in healthcare by 
both Chambers Europe (Healthcare Litigation) and Legal 500 (Healthcare & Life Sciences) 
in 2017.  We act on behalf of a variety of insurers/indemnifiers in the sector, including the 
State Claims Agency since 2003. We are regularly instructed in the defence of complex and 
sensitive clinical negligence actions and inquests, across all values, from Circuit Court to 
catastrophic injury, across all specialties from emergency medicine, obstetrics & surgery, to 
paediatrics, psychiatry and general practice, and across almost all regions in Ireland.  

 
Our team has extensive experience in the wider healthcare sector, with many of our 
partners involved in the practice of healthcare at the coalface. Dr Kevin Power, MHC’s 
Head of Healthcare is a former practicing medical doctor. Kevin and Gemma Coady, 
partner (healthcare), sit on the Ethics Committees of the Mater Misericordiae University 
Hospital, and the National Maternity Hospitals respectively.  Niamh Callaghan, Partner 
(corporate/charities) is a Governor of the National Maternity Hospital. Ailbhe Gilvarry, 
Partner (insurance litigation), is the Chairperson of the Friends of the Coombe Hospital.  
We are also lawyers to a number of public and private Hospitals including the Mater, 
Crumlin, the National Rehabilitation Hospital and St Patrick’s Mental Health Services, and 
for the Health Service Executive. We also advise a number of pharmaceutical, medical 
device and medical laboratories including Quest Diagnostics Incorporated and Allergan 
Limited. We advise these, and many other clients, on a wide variety of matters from patient 
complaints, risk management, clinical investigations, data protection and FOI and ethical 
issues in clinical practice.  

 
B. Scope of the Expert Group 

 
1. Review the law of torts from the perspective of the management of clinical 

negligence and personal injury claims in order to assess the effectiveness of the 
legal framework and to advise on and make recommendations on what further legal 
reforms or operational changes could be made to improve the current system. 
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2. Consider whether there may be an alternative mechanism to the court process for 
resolving clinical negligence claims, or particular categories of claims, particularly 
from the perspective of the person who has made the claim. To do this, the Group 
will examine whether a mechanism could be established which would deal more 
sensitively and in a more timely fashion with catastrophic birth injuries, certain 
vaccine damage claims, or with claims where there is no dispute about liability from 
the outset. It will also examine whether an alternative dispute resolution mechanism 
or a no-fault system would be effective in some cases; 
 

3. Examine the role of the HSE in addressing the problems encountered by persons 
involved in clinical negligence claims and addressing the health needs of persons 
affected by clinical negligence, with consideration given to whether particular care 
packages could be made available for persons with specific injuries, e.g. cerebral 
palsy following birth; 
 

4. Examine the role of the State Claims Agency in managing clinical negligence claims 
on behalf of the HSE to determine whether improvements can be made to the 
current claims management process;  
 

5. Consider the impact of current tort legislation on the overall patient safety culture, 
including reporting on open disclosure. 

 
C. Submissions 

 
1. Introductory Remarks 

 
The laudable aims of the Expert Group are to establish mechanisms to (1) deal with claims 
more sensitively and (2) to do so in a more timely fashion.   These are aims we share, and 
ones we seek to achieve in our own day-to-day practice on behalf of our various clients, 
including the State Claims Agency. We would submit that solicitors and their clients 
(whether plaintiff or defence) are not served in any way by either an adversarial approach 
to, or delays in the resolution of, clinical negligence litigation.  
 
The broad legal framework in place at present does provide the tools needed to advance 
these aims.  Some of these tools have only recently become available via legislative 
provisions1 which have only recently been passed, or in some cases, which have been 
passed, but are as yet not commenced.  The precise impact of these new reforms remains 
to be seen, but the experience in other similar jurisdictions has been extremely positive.  
We would suggest that these highly anticipated reforms be given a chance to take effect as 
they have the potential to significantly advance the stated aims of the Expert Group.  
 
That said, there are a number of additional proposals that we believe would advance the 
aims of the Expert Group and we discuss these in brief below.  
 

2. Further legal reforms or operational changes 
 

a. Pre-action Protocols (PAPs): It is not hyperbole to say that PAPs are the single 
most important development in the area of clinical negligence litigation process in 
over a decade. It is clear from the experience in the UK that the pre-action protocol 
and associated case management rules have proved hugely successful and there is 
every reason to believe that they would have a similar effect in this jurisdiction. 
Experience shows that they minimise the adversarial approach in clinical negligence 

                                                

1
 The Legal Services Regulation Act 2015 (pre-action protocols and reforms relating to the cost of litigation); The Civil Liability 

(Amendment) Act 2017 (periodic payment orders and open disclosure); The Mediation Act 2017 (reforms to mediation). 
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actions, allow for settlement of claims at the earliest possible opportunity, reduce  
the costs of litigation, encourage mediation and significantly shorten the duration of 
clinical negligence actions (with resultant decrease in distress for all parties). They 
must be given a real chance to succeed.  

 
b. ‘Clinical Negligence Court’ and case management:  PAPs are only as good as the 

structures that surround them, and their success relies heavily on judicially led case 
management systems (which exist in the UK). Strict case management is required 
to ensure compliance of all parties, and to mitigate against the risk that PAPs will be 
more honoured in the breach than in the observance.  

 
Within the current system, cases where there are issues regarding life expectancy 
are frequently case-managed, with the cooperation of the parties, by the High Court. 
Such cases have been managed expeditiously for years.   
 
In recent months, MHC have been involved in a number of cases, with significant 
complexity, arising from cervical screening where the period from issue of 
proceedings to resolution have ranged from 2 to 6 weeks.  These cases clearly 
demonstrate that the existing system is equipped to deal with cases in such a 
prompt, effective and sensitive manner, so long as the court takes an active role, 
and the parties approach the cases on a cooperative and collaborative basis.  It can 
be done, and it is being done.  
 
The relative success of the Commercial Court, with dedicated judges with particular 
expertise, where 90% of cases are decided within one year, may provide a template 
for the resolution of more clinical negligence actions in such a manner.  It may not 
be feasible for every clinical negligence action to be managed by a ‘Clinical 
Negligence Court’, and certainly the establishment of such a court would require 
significant resources, but a sizeable number of the most complex, or most sensitive 
claims, could be chosen for entry (upon application of a party).  
 

c. Other operational reforms: PAPs in the UK are accompanied by a variety of other 
complementary measures, all of which are aimed at streamlining procedures, 
reducing conflict and reducing the duration of cases and the costs  
of litigation, including: 
 

i. Single Agreed Joint Experts: The almost invariable practice in Irish clinical 
negligence litigation is for each party to procure their own evidence in 
respect of every aspect of the case2.  There are many aspects of a case, 
particularly relating to condition and quantum issues, where a single joint 
expert (chosen from an agreed panel) is likely to streamline the process 
without doing an injustice to the parties. 

ii. Expert Meetings: Very often in Irish clinical negligence litigation, trial is the 
first time the parties (and their experts) genuinely understand the case each 
other is making.  Expert meetings (following exchange of reports) can 
narrow the issues between the parties, encourage the settlement of cases 
and greatly reduce the duration of cases and the resultant costs of litigation. 

 
iii. Written questions to experts: Written questions (following exchange of 

reports), and informed by the parties’ own experts, also narrows issues and 
encourages the earlier settlement of claims.  

 

                                                

2
 Liability, causation, condition, quantum etc 
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3. Alternative mechanisms to the court process  
 

a. Alternative Dispute Resolution (ADR) mechanisms at the ‘legal’ level  
 
ADR mechanisms, particularly mediation, are used frequently in Irish clinical 
negligence litigation, and are increasingly successful as a method of dispute 
resolution.  One of the difficulties is that mediation is often used at a late stage of 
proceedings, in the weeks leading up to trial, which does little to reduce delays.  
While often still worth pursuing in that context (to avoid the distress and costs of a 
full hearing), use of mediation at an earlier stage is likely to significantly reduce the 
distress caused to the parties in litigation  The roll-out of PAPs provides for a 
structure that facilitates effective mediation at an earlier stage. 

 
Of course, there are a multitude of other ADR mechanisms but until such time as the 
practical effect of PAPs is seen (and perhaps, other proposals made here and by 
others) it may be premature to embark on other mechanisms, particularly if they 
could impact upon the constitutional entitlement of a citizen (plaintiff or defendant) to 
access the courts. 

 
b. Alternative Dispute Resolution (ADR) mechanisms at the ‘clinical’ level 

 
It is widely acknowledged that when things go wrong in healthcare, patients want a 
timely explanation and information, they want to be heard, they want an expression 
of regret for what has happened (and an apology where appropriate) and they want 
to be assured that steps have been taken to prevent a recurrence of the adverse 
event.  Litigation is often at the end of the list of remedies that patients want.  This is 
one of the primary rationales behind Open Disclosure (whether voluntary or 
mandatory) and is crucial for building patient and public trust in the health system.   
The new Open Disclosure provisions are to be welcomed and in time, we would 
expect that the enhanced communication pathways they envision between patients 
and healthcare practitioners will have a real and positive effect.   

 
Some practitioners feel that once a complaint has been made, or dissatisfaction 
expressed, the safest course of action is to leave the matter in the hands of Hospital 
risk management, insurers or lawyers.  This is an understandable perception but it 
serves neither the healthcare professional nor the patient. Dialogue between 
healthcare professional and patient within the healthcare setting at, or close to, the 
time of the harm occurring, can resolve disputes at the very earliest stages, and give 
both parties a genuine sense of closure.  Faith can be restored in the clinician-
patient relationship (which is invariably ended by litigation).   This can be done 
without the involvement of lawyers, or the courts.  A system of mediating healthcare 
disputes is far less confrontational and far more flexible than adversarial litigation, 
providing quicker, effective, efficient and low-cost alternatives to litigation.  

 
Of course, mediation per se won’t always be required in such scenarios, but it 
should be an option, and one which has had considerable success in the UK & US.   
Healthcare professionals will require training in the development of mediation skills 
for such a mechanism to be truly effective.     
 

c. Catastrophic birth injuries and certain vaccine damage claims 
 
The establishment of a comprehensive no-fault compensation scheme would be a 
radical departure from the current system and, as such, would require a very 
detailed period of consultation and consideration.   We note that a review in the UK 
in 2003 rejected such a scheme for a variety of reasons.   
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We would submit that the time for such consideration should not be before the 
recent proposals on PAPs, and the periodic payment legislation, have had a chance 
to take effect.  
 
Choosing specific case types for a no fault scheme, and not others, would require 
clear and objective rationale and criteria, to ensure the system is not discriminatory 
and consequently unfair and unjust to those injured parties excluded.  For example, 
is there a clear rationale for choosing catastrophic birth injuries, yet not catastrophic 
injuries occurring in early childhood, or adulthood for that matter?  Is there a clear 
rationale for choosing certain vaccine damage claims, yet not damage from other 
medicinal products (or indeed from any other form of medical harm)? The rationale 
is not evident to us. 
 

d. Claims where there is no dispute about liability from the outset. 
 
In our experience, claims where there is no dispute about liability (breach of duty 
and causation) from the outset present relatively infrequently.  When they do it is 
our experience that the State Claims Agency (and other insurers) will make an early 
attempt at settlement, often before proceedings have issued. When issued, they are 
typically resolved quite expeditiously.  PAPs and case management will further 
advance the early resolution of such claims.    
 
Of course, it is often not possible to resolve them as expeditiously as all the parties 
would like as a final prognosis is unknown. It is difficult to envisage how this cohort 
of claims could be dealt with in a more timely fashion and an entirely separate 
mechanism for their resolution may not be warranted, or indeed necessary, in the 
circumstances. 

 

 

 

 

 

 

Mason Hayes & Curran 

7 August 2018 


