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Introduction 

Allianz is a major insurer of both private hospitals as well as General Practitioners, 

the latter in partnership with Medisec. Allianz welcomes the opportunity to share our 

views in response to this consultation. 

From Allianz’s perspective, it is imperative that the link between the goal of an 

effective, efficient and productive court system, will directly impact on and correlate 

with reduced legal costs and reduced levels of awards as claims will be resolved 

earlier (and therefore by their nature for less).  This must be acknowledged and built 

in to the efficiencies and balanced with access to justice and constitutional 

considerations. 

As a starting point, the Irish legal system is adversarial by nature. The area of clinical 

negligence claims is considerably different to general personal injury litigation due to 

two main complexities 1) often the plaintiff is alleging more than one party to be at 

fault i.e. multiple defendants exist and/or 2) the plaintiff must be able to prove 

causation and if multiple defendants exist, the issue of causation can also exist 

between the defendants themselves. The outcome is a situation where each party is 

required to engage their own experts to successfully progress their respective 

positions. This leads to claims involving significant numbers of experts with 

proceedings taking longer and costing more. 

Allianz is very conscious of engaging with both plaintiff and defendants to resolve 

matters but, unfortunately, we find that we are not met with the same approach by 

the other parties involved. 

Allianz is fully supportive of any measures that will reduce the adversarial nature of 

this process but it must also be acknowledged that as an insurer, we are insuring 

healthcare professionals and the potential impact of litigation on their reputation.  

Of particular note are cases involving GPs where the allegation is in relation to a 

specific clinical act or omission. The claim against the GP, therefore, is that they are 

personally guilty of poor professional performance. Those allegations carry with them 

the very real risk of reputational damage that will be caused to the GP, even if they 

successfully defend the claim. 

In the context of the above, we set our submission below in relation to paragraphs a) 

and b) of the Scope and Role of the Expert Group in its Terms of Reference. 
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Pre-action protocols 

Allianz fully endorses the introduction of pre-action protocols. Pre-action protocols in 

clinical negligence cases are provided for by the Legal Services Regulation Act 2015 

which has not yet being commenced pending secondary legislation. We believe it is  

imperative that this takes place. Based on the experience of other jurisdictions pre-

action protocol for clinical negligence actions will increase the efficiency and 

effectiveness of procedures as well as reducing cost. 

Open Disclosure 

The Civil Liability (Amendment) Bill 2017 has passed both houses of the Oireachtas 

and has recently been signed into law by the President. However, the Act still awaits 

a commencement order. The Act provides that a health care service provider should 

inform a patient of any patient safety incidents and the Act sets out what information 

should be given to a patient when there is a patient safety incident while a patient is 

in their care. 

The Act outlines in detail the procedure for making open disclosures but this is not 

mandatory. Arising from cervical smear scandal, the Minister of Health has proposed 

new measures to make disclosure and notification of serious patient incidents 

mandatory. We would, however, highlight the potential ramifications of this for 

healthcare professionals, particular GPs, in respect of the potential impact on the 

defence of a Medical Council Fitness to Practice Inquiry. We believe consideration 

should be given to having a reasonable period of time to investigate matters and 

take expert advices, if required before making an open apology. 

Medical Experts 

The use of medical experts is a necessary feature of clinical negligence claims.  

Section 20 of the Civil Liability and Courts Act 2004 currently allows for the 

appointment of an independent expert witness by the Court but is very much under 

used, if at all.  

We believe that each party should be allowed to engage their own experts regarding 

causation but that the Courts should appoint one expert in respect of injuries 

suffered, prognosis and care requirements. 

Consideration should also be given to “Hot-tubbing" also referred to as “concurrent 

expert evidence” that involves each party’s experts engaging in discussion together 

while in the witness box. This has the potential to reduce experts’ time in the witness 

box and can thereby reduce costs. 
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Mediation and alternative dispute resolution 

Mediation and alternative dispute resolution are a seldom used option and has been 

part of the legislation since the Civil Liability and Courts Act 2004. The Mediation Act 

2017 (which commenced in January 2018) provides a form of statutory basis 

recognising the importance of mediation and it is not specific to the area of clinical 

negligence. 

We believe that perhaps an amendment to the Act to provide that where liability is, in 

fact, admitted and mediation is offered that the Court is mandated to consider the 

reasonableness of a patient’s refusal to engage in mediation under these 

circumstances.  

An alternative option would be to make mediation a mandatory requirement where 

Affidavits of Verification should be a requirement if issuing proceedings outlining the 

efforts and conduct of the parties and by both parties.  

We would, however, caution that coercing parties into additional layers of dispute 

resolution has the potential to add to the time and costs involved and have the 

reverse of the intended effect of disputes resolution.  

Case Management 

Section 18 of the Civil Liability and Courts Act 2004 does have the option of an 

effective case management system. We believe this option to be under utilised. Due 

to the complexity of issues arising from clinical negligence claims, particularly where 

multiple defendants exist, we believe that a case management model similar to that 

adopted successfully in the Commercial Court would be appropriate. For this to work 

successfully, it would require specifically assigned judges.  

Settlement Offers 

A frustrating aspect of dealing with personal injury claims, both general litigation and 

litigation arising from clinical negligence, is an unwillingness to engage in settlement 

talks resulting in legal costs that exceed the value of settlement agreed. 

We suggest that there is some form of mandatory requirement introduced for parties 

to engage where the defendant(s) has accepted liability and penalties exist if the 

Courts deduce that the refusal to engage is not fair and reasonable. 

We also encounter, on a regular basis, the failure of plaintiff solicitors to comply with 

their obligations under Section 17 of the Civil Liability and Courts Act 2014 in respect 

of Formal Offers. We suggest that Section 17 Offers must be filed in court and in the 

event that the ultimate award is significantly lower than the Section 17 Offer, that a 

financial penalty exists for the plaintiff solicitor.    
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Disclosure Rules 

Full and proper compliance with disclosure requirements, including all vouching 

documentation in respect of special damages, is likely to speed up legal 

proceedings. 

A consistent difficulty that clinical negligence insurers/their legal team meet in 

defending clinical negligence claims is the refusal/reluctance with a significant 

number of practitioners to furnish patient treatment records subsequent to the 

incident giving rise to the claim as well as failure to comply with SI391 of the Rules of 

the Superior Courts.  

A failure to provide these records makes it virtually impossible for an insurer/their 

legal team to establish a position at an early stage of the claim. There is currently no 

formal framework in the rules of the superior courts to provide for this difficulty.  

This particular subject is often mentioned in the context of pre-action protocols 

whereas we would envisage that there might be the potential to amend the rules of 

the superior courts requiring not only cooperation with pre-action, but also a 

structured procedure for the disclosure of such materials at an early stage after the 

issue of proceedings. 

Paperless 

As a company Allianz is taking various steps to reduce our reliance on paper. A 

recent initiative involves providing our Court attendees with portable technology 

rather than bringing the traditional paper file to court.  We would, therefore, support a 

move towards reducing the use of paper for the workings of the Courts in respect of 

personal injuries litigation including clinical negligence. 

 

Court Resources 

There is a need for more Judges and legal support staff to allow the legal system to 

work at its optimum. With particular reference to clinical negligence, more judges 

with specific experience of this type of litigation would be of great benefit to all 

parties. 

 

Legal Costs 

Our overriding view is that current legislation and Court rules are open to abuse, 

resulting in unnecessary legal costs being incurred. We believe that many of the 

suggestions in our submission will assist in a more efficient and transparent litigation 

process, resulting in reduced legal costs.   


