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On 26 June 2018, the Minister for Health and the Minister for Justice and Equality, in 

association with the Minister for Finance, announced the establishment of an Expert Group, 

chaired by Mr Justice Charles Meenan, to consider “an alternative mechanism to the court 

process for resolving clinical negligence claims”.
1
 

 

In the press release, the Minister for Health stated: 

 

“This Group will examine how we can deal more sensitively and in a more timely 

fashion with catastrophic birth injuries, certain vaccine damage claims, and claims 

where there is no dispute about liability from the outset. The Group will also examine 

whether an alternative dispute resolution mechanism, or a no fault system, would be 

effective in some cases. This follows on from a commitment in the Programme for 

Partnership Government. 

 

This Group will examine tort law as it currently applies to personal injuries arising in 

the healthcare context and consider options for reform of relevant tort law. It will also 

examine whether clinical claims management systems are adequate and whether there 

may be an alternative mechanism by which claims could be managed and determined 

more efficiently and effectively from the perspective of the person who has made the 

claim and the culture of patient safety. 

 

This is a very important piece of work for patients and the whole health service and I 

look forward to receiving the group’s findings and recommendations.”
2
 

 

The Terms of Reference
3
 published that same day give formal title to the Group, namely, the 

Expert Group to review the law of torts and the current systems for the management of 

clinical negligence claims (the “Group”).   

 

These Terms of Reference define the scope and role of the Group as follows: 

 

a) review the law of torts from the perspective of the management of clinical negligence 

and personal injury claims in order to assess the effectiveness of the legal framework 

and to advise on and make recommendations on what further legal reforms or 

operational changes could be made to improve the current system (the Group needs to 

ensure that its work does not duplicate the work of the President of the High Court, 

Justice Peter Kelly on the Review of the Administration of Civil Justice on behalf of 

the Minister for Justice and Equality); 

 

b) consider whether there may be an alternative mechanism to the court process for 

resolving clinical negligence claims, or particular categories of claims, particularly 

                                                 
1
 Press release dated 26 June 2018.  < https://health.gov.ie/blog/press-release/government-to-establish-new-

expert-group-to-consider-alternative-mechanism-to-the-court-process-for-resolving-clinical-negligence-claims/> 

(accessed 2 August 2018) 
2
 For completeness, the reference within the Programme for Government is the commitment (at page 62) to 

“tackle the rising cost of claims by establishing an expert group to report within 6 months on options for 

reforming the law of torts and the current claims process, particularly when it comes to birth injuries and 

catastrophic injuries, and injuries that can result from vaccination.” < 

http://www.merrionstreet.ie/MerrionStreet/en/ImageLibrary/Programme_for_Partnership_Government.pdf> 

(accessed 2 August 2018) 
3
 < https://health.gov.ie/wp-content/uploads/2018/06/TOR-Expert-Group-on-tort-reform-and-management-of-

clinical-negligence-claims-26-June-2018.pdf> (accessed 2 August 2018) 

https://health.gov.ie/blog/press-release/government-to-establish-new-expert-group-to-consider-alternative-mechanism-to-the-court-process-for-resolving-clinical-negligence-claims/
https://health.gov.ie/blog/press-release/government-to-establish-new-expert-group-to-consider-alternative-mechanism-to-the-court-process-for-resolving-clinical-negligence-claims/
http://www.merrionstreet.ie/MerrionStreet/en/ImageLibrary/Programme_for_Partnership_Government.pdf
https://health.gov.ie/wp-content/uploads/2018/06/TOR-Expert-Group-on-tort-reform-and-management-of-clinical-negligence-claims-26-June-2018.pdf
https://health.gov.ie/wp-content/uploads/2018/06/TOR-Expert-Group-on-tort-reform-and-management-of-clinical-negligence-claims-26-June-2018.pdf
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from the perspective of the person who has made the claim. To do this, the Group will 

examine whether a mechanism could be established which would deal more 

sensitively and in a more timely fashion with catastrophic birth injuries, certain 

vaccine damage claims, or with claims where there is no dispute about liability from 

the outset. It will also examine whether an alternative dispute resolution mechanism 

or a no-fault system would be effective in some cases; 

 

c) examine the role of the HSE in addressing the problems encountered by persons 

involved in clinical negligence claims and addressing the health needs of persons 

affected by clinical negligence, with consideration given to whether particular care 

packages could be made available for persons with specific injuries, e.g., cerebral 

palsy following birth; 

 

d) examine the role of the State Claims Agency in managing clinical negligence claims 

on behalf of the HSE to determine whether improvements can be made to the current 

claims management process; 

 

e) consider the impact of current tort legislation on the overall patient safety culture, 

including reporting on open disclosure. 

 

By letter dated 6 July 2018, Mr Justice Meenan wrote to the Director of the State Claims 

Agency (the “Agency”) to notify the Agency that he had been requested to chair the Group 

and to request submissions from interested persons or parties in relation to the work of the 

Group, by reference to five broad areas to be pursued by the Group, in similar terms to 

paragraphs (a) to (e) above. 

 

The following comprise the Agency’s submissions in response. 

 

The Agency welcomes the establishment of the Group and this timely opportunity to review 

the law of torts and the current system for the management of clinical negligence claims. 

 

By way of introduction, the National Treasury Management Agency (“NTMA”) is a State 

body which operates with a commercial remit to provide asset and liability management 

services to Government.  The NTMA is designated as the State Claims Agency when 

performing the claims and risk management functions delegated to it under the National 

Treasury Management Agency (Amendment) Act 2000. 

 

The Agency manages personal injury, property damage and clinical negligence claims 

brought against certain State authorities, including Government ministers, the Attorney 

General, healthcare enterprises, the Commissioner of An Garda Síochána, prison governors, 

and community and comprehensive schools amongst others.  There are currently in the region 

of 146 delegated State authorities within the Agency’s remit. 

 

Those State authorities whose claims are delegated for management by the Agency do not 

have conventional insurance cover. Instead, these authorities operate under State indemnity, a 

self-insurance model whereby the State bears the financial risk associated with the costs of 

claims on what is referred to as a “pay as you go” basis. 

 

With relevance to the work of the Group, the Clinical Indemnity Scheme (“CIS”) was 

established in 2002 to rationalise pre-existing medical indemnity arrangements by 
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transferring to the State, via the Health Service Executive (“HSE”), hospitals and other 

healthcare agencies, responsibility for managing clinical negligence claims and associated 

risks. Under the CIS, the State assumes full responsibility for the indemnification and 

management of all clinical negligence claims arising in the State’s public hospitals, including 

those which are birth-related. Claims made under the scheme are managed by the team of 

clinical claims managers within the Agency. 

 

The CIS is the principal scheme under which the Agency manages clinical negligence claims 

taken against healthcare enterprises, hospitals and clinical, nursing and allied healthcare 

practitioners covered by the scheme. 

 

For example, the State authorities whose claims are managed by the Agency that are relevant 

to the work of the Group include: 

 

 All HSE facilities, public hospitals and other agencies providing clinical services; 

 

 Non-consultant hospital doctors, nurses and other clinical staff employed by health 

agencies whether permanent, locum or temporary; 

 

 Consultant hospital doctors are covered with effect from 1 February 2004 in respect 

of alleged clinical negligence incidents on or after that date; 

 

 Clinical support staff in pathology and radiology services; 

 

 Public health doctors, nurses and other community-based clinical staff in respect of 

clinical activities; 

 

 Dentists providing public practice; 

 

 Certain other ancillary healthcare providers. Participating enterprises are specified in 

Schedule 1, Part 1 of the National Treasury Management Agency (Delegation of 

Functions) Orders 2003 and 2007 (SI Nos. 63 of 2003 and 628 of 2007); 

 

 The former Mount Carmel Hospital, Dublin with respect to midwifery/obstetrics 

practices during certain periods. 

 

 Consultant hospital doctors in whole time private practice, or those who have offsite 

private practice, are covered by the CIS where, depending on the speciality 

concerned, the relevant limit of indemnity purchased independently from a medical 

defence organisation is exceeded.  

 

Under and in accordance with the National Treasury Management Agency (Amendment) 

Act, 2000, the Agency’s principal objectives are: 

 

 to ensure that the State’s liabilities in relation to personal injury and property damage 

claims, and the expenses of the Agency in relation to their management, are contained 

at “the lowest achievable level”;
4
 

 

                                                 
4
 Section 8(3) of the National Treasury Management Agency (Amendment) Act, 2000. 
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 to implement targeted personal injury and property damage risk work programmes to 

mitigate litigation risk, in State authorities and healthcare enterprises, in order to 

reduce the costs of future litigation against the State.
5
 

 

The Agency notes that the letter from Mr Justice Meenan, dated 6 July, makes clear that these 

submissions “may be published in the future”. 

 

The Agency acknowledges the importance of transparency and the need for the Group to be 

able to report to the public domain on the work it has done.  However, the Agency is 

sometimes restricted in the details that it is free to address in public, with respect to historic 

and pending claims. 

 

It is all too common for persons familiar with, involved in, or reporting individual cases to 

make public remarks critical of the management of claims by the Agency, suggesting there 

has been unacceptable delay in conceding liability or agreeing quantum.  This kind of 

criticism is routinely not deserved.  Although personally frustrating for the persons involved 

in the defence of those claims, it is rarely appropriate for the Agency to respond to such 

criticism and it is mostly prohibited from doing so.  It is therefore rare for the full 

unvarnished facts to be disclosed in these matters. 

 

For example, in a recent high profile and sensitive case, the Agency has been criticised in the 

media and other forums for its management of the case and, in particular, for imposing 

obstacles to settlement.  Nothing could have been further from the truth.  All of the criticism 

ignored the fact that the presiding judge, Mr Justice Kevin Cross, praised the manner in 

which the case had been managed by the Agency.  While some cases can take up to between 

two to three years to be concluded, that particular case was settled within ten weeks of the 

summons being lodged.  Mr Justice Cross said the case was handled in an efficient and 

humane manner, with all sides pulling out the stops to get the matter ready for hearing 

quickly. 

 

The Agency does not propose to divert the important work of this Group to a defence of the 

bona fides and reputation of the Agency.  The Agency does not propose to take issue with 

every unjustified remark: this is not a forum for tit-for-tat replies.  It follows that the Group 

should not take the Agency’s silence to comprise an admission or acknowledgment of 

another’s remark.  However, if the Chairperson is interested to hear the Agency’s response to 

some specific criticism in relation to a particular case, please advise the Agency and it can 

revisit the matter and provide whatever details are reasonably permitted.  

                                                 
5
 Section 8(4) of the National Treasury Management Agency (Amendment) Act, 2000. 
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Paragraph (a) of the Terms of Reference requires the Group to review the law of torts from 

the perspective of the management of clinical negligence and personal injury claims in order 

to assess the effectiveness of the legal framework and to advise on and make 

recommendations on what further legal reforms or operational changes could be made to 

improve the current system (the Group needs to ensure that its work does not duplicate the 

work of the President of the High Court, Justice Peter Kelly on the Review of the 

Administration of Civil Justice on behalf of the Minister for Justice and Equality). 

 

The Terms of Reference acknowledge the ongoing and parallel work of President of the High 

Court, Mr Justice Peter Kelly, on the Review of the Administration of Civil Justice on behalf 

of the Minister for Justice and Equality (the “President’s Review”).  There is necessary and 

inevitable overlap between this opportunity to recommend “legal reforms or operational 

changes” to the current tort law system for clinical negligence claims and the broader review 

of the administration of civil justice. 

 

It is a matter for the Group to consider whether and to what extent the two workstreams 

should be co-ordinated.  There is much sense for the more specific analysis that will be done 

by the Group to take the lead in the narrower field of clinical negligence, so that an invitation 

for the President’s review to share relevant work product and leave the field of clinical 

negligence for the Group to address would be warranted. 

 

The Agency has made a submission to the President’s review and does not propose to repeat 

that here.  However, the Agency considers it both necessary and appropriate to highlight the 

relevant reforms that it has suggested to the President.  These are elaborated below and in the 

Schedule to these submissions. 

 

The work of the Group does also overlap with the completed work of the Working Group on 

Medical Negligence and Periodic Payments (the “Working Group” or the “President’s 

Working Group”). 

 

The Working Group was established by then President of the High Court, Mr Justice 

Nicholas Kearns, on 18 February 2010 to examine the case for legislation to provide for 

periodic payments in personal injury cases.  The work covered more than just periodic 

payments: it covered the conduct and management of clinical negligence litigation, including 

the value of pre-action protocols and case management. 

 

The Working Group comprised representatives of the legal profession, the insurance industry, 

the HSE and the Agency and was tasked: 

 

 to examine the present system within the courts for the management of claims for 

damages arising out of alleged medical negligence and to identify any shortcomings 

within that system; 

 

 to make such recommendations to the President as may be necessary in order to 

improve the system and eliminate the shortcomings; 

 

 to consider whether certain categories of damages for catastrophic injuries can or 

should be awarded by way of Periodic Payments Orders and to make such 

recommendations to the President as may be necessary; 
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 to provide the President with such draft Legislation, Regulations, and Rules of Court 

as may be necessary to give effect to the Working Group’s recommendations. 

 

The Working Group published three reports. 

 

Mr Justice John Quirke presented the first report to then President Kearns on 

29 October 2010, titled “Working Group on Medical Negligence and Periodic Payments 

Report (Module 1)” (the “Module 1 Report” or the “PPO Report”).  That report described 

deficiencies and solutions in the form of the damages award in clinical negligence litigation.  

It recommended period payment orders (“PPO”) as an alternative to the traditional “single 

lump sum award”. 

 

Ms Justice Mary Irvine succeeded to the chair of the Working Group and presented the 

second report to then President Kearns on 14 March 2012, titled “Working Group on Medical 

Negligence and Periodic Payments Report (Module 2)” (the “Module 2 Report” or the “PAP 

Report”).  That report described particular difficulties and challenges presented by the 

conduct of clinical negligence litigation.  It recommended use of a pre-action 

protocol (“PAP”) to secure earlier exchange of more detailed information, earlier 

opportunities for compromise and, if required, narrowing of disputed issues at trial.   

 

The Working Group anticipated that PAPs would provide an appropriate context for a patient 

to seek and, in appropriate circumstances obtain, a suitable apology in respect of the adverse 

event experienced by them.  For that purpose, the Working Group considered that protection 

would have to be afforded by statute to any expression of apology, in particular so that it 

could not be treated as an admission of fault or liability, not affect any contract or entitlement 

to insurance or be admissible as evidence in proceedings against the person making the 

apology.  The Working Group also recommended extension of the limitation period, to 

respect the particular complexities associated with clinical negligence claims and the need for 

expert evidence of various types. 

 

Ms Justice Irvine presented the third and final report to then President Kearns on 

25 April 2013, titled “Working Group on Medical Negligence and Periodic Payments Report 

(Module 3)” (the “Module 3 Report” or the “Case Management Report”).  That report 

considered court supervision of litigation in Ireland and proposed a rules-based solution to 

the difficulties of managing clinical negligence claims, including draft Rules of Court. 

 

For the avoidance of any confusion, the output of the President’s Working Group must be 

distinguished from the output of a more recent Inter-Departmental Working Group on 

Legislation on Periodic Payment Orders (the “Inter-Departmental Working Group”). 

 

Further to the PPO Report, the Department of Finance requested the Agency to commission 

research into the technical aspects of this issue, particularly the need to develop mechanisms 

that would provide for the financial security of periodic payments on a long-term basis.  

Towers Watson was commissioned by the Agency to undertake a study on the feasibility of 

introducing PPOs in Ireland. This involved a detailed analysis of financial security 

mechanisms, indexation, variation and stepped payments. 

 

Following the completion of the Towers Watson study, the Department of Justice and 

Equality established an inter-departmental working group to examine the technical aspects of 
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this issue and to look at the implications of Towers Watson’s findings for the proposed 

legislation on periodic payments. 

 

On 22 April 2015, the Chairperson of the inter-departmental working group presented its 

report, titled “Report of the Working Group on Legislation on Periodic Payment Orders”.  

That report considered the scope of proposed PPO legislation, whether PPOs should be 

mandatory or discretionary, whether the court should have power to award variable PPOs, 

what index was appropriate to track increases in cost and how to guarantee security of 

payment from insolvent non-State defendants. 

 

Having regard to the compressed time period for completion of the work of the new Group, 

there should be substantial advantage for the Group to use the considerable work done 

between 2010 and 2015
6
 as a platform for its own work.  We trust that the reports (and 

related work product) has been made available to the Chairperson.  If not, the Agency can 

provide copies by return. 

 

As acknowledged by the Terms of Reference, many of the recommendations made, and 

reforms proposed, by the Working Group and the Inter-Departmental Working Group are not 

yet in force. 

 

The Agency believes that much of the well-motivated interest in reform of the existing legal 

framework would be answered by implementation of these awaited reforms. 

 

The Agency does not propose to use the work of this new Group as an opportunity to revisit 

these reforms.  We believe all members of the Group should be discouraged from “raking 

over coals”, without empirical (not anecdotal) data to support a need to revisit those earlier 

recommendations.   

 

The Agency has accepted the need for these well-considered reforms and believes it would be 

a welcome outcome for all interested parties if the new Group would convey to Government 

the urgency and significance of that need. 

 

The necessary primary legislation has been enacted.  However, the most relevant provisions 

await commencement order and implementing regulations. 

 

Part 15 of the Legal Services Regulation Act, 2015 (the “2015 Act”) addresses clinical 

negligence litigation. 

 

When commenced, it will insert a new Part 2A to the Civil Liability and Courts Act, 2004, 

which would empower the Minister for Justice and Equality to make regulations specifying 

the terms of the pre-action protocol for clinical negligence litigation.  When making those 

regulations, the Minister must have regard to the desirability of: 

 

“(a) encouraging the early resolution of enquiries or allegations relating to possible 

clinical negligence, 

 

                                                 
6
 The Module 2 Report records that nine meetings were held.  The Module 3 Report records that fifteen 

meetings were held.  The report of the Inter-Departmental Working Group records that nine meetings were held.  

The Module 1 Report does not record the number of meetings. 
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(b) promoting timely communication between persons who are enquiring into or 

making allegations about possible clinical negligence and those whom they consider 

may be liable in respect of it, 

 

(c) reducing the number of cases in which clinical negligence actions are brought, 

 

(d) facilitating the early identification of the issues in dispute in clinical negligence 

actions, and 

 

(e) encouraging the early settlement of clinical negligence actions.”
7
 

 

It appears to the Agency that these are the same worthy aims to be addressed by the new 

Group. 

 

A draft form of protocol was proposed within the Module 2 Report.  The Agency understands 

that draft regulations elaborating on that draft have been prepared. 

 

Such is the Agency’s commitment to and belief in the value of PAP that it, together with 

other key stakeholders, are piloting – before the legislation has commenced – a voluntary 

PAP in order to iron out pinch points and to properly prepare for the changes to come.  

 

With such a substantial change to the practice of clinical negligence management, there will 

inevitably be teething difficulties for all interested parties.  It would be impossible for the 

new Group to attempt to anticipate and eliminate all those difficulties.  However, it would be 

helpful if the new Group was given the opportunity to consider and improve the draft 

regulations, before producing to the Government a draft that is ready for implementation. 

 

It would be premature to revisit the proposed consequences of breach of protocol,
8
 the 

statutory protection for apology
9
 or the extension to the limitation period

10
 that are associated 

with the introduction of PAP, given there cannot yet be any empirical data. 

 

The Module 3 Report proposed amendments to the Rules of the Superior Courts to support 

the PAP and provide a case management framework for clinical negligence.  The Agency 

supports the recommendations therein, to be introduced in tandem with commencement of 

the 2015 Act and the implementing regulations for PAP. 

 

Part 2 of the Civil Liability (Amendment) Act, 2017 (the “2017 Act”) addresses period 

payment orders and the open disclosure of patient safety incidents. 

 

When commenced, the 2017 Act will insert a new Part IVB into the Civil Liability Act, 1961, 

which would empower the courts to make PPOs.  When making a PPO, a court must have 

regard to: 

 

“(a) the best interests of the plaintiff, and 

 

(b) the circumstances of the case, including: 

                                                 
7
 New section 32B(5) of the Civil Liability and Courts Act, 2004. 

8
 New sections 17A and 32C of the Civil Liability and Courts Act, 2004. 

9
 New section 32D of the Civil Liability and Courts Act, 2004. 

10
 New section 3(1) of the Statute of Limitations (Amendment) Act 1991. 
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(i) the nature of the injuries suffered by the plaintiff; and 

 

(ii) the form of award that would, in the court’s view, best meet the needs of 

the plaintiff having regard to— 

 

(I) the amount of any payments proposed to be made to the plaintiff, 

 

(II) whether the court has made an order in the proceedings concerned 

expressed to be one of an interim nature with respect to the payment of 

damages to the plaintiff, and where such an order has been made, the 

amount of such damages, 

 

(III) the form of award preferred by the plaintiff and the reasons for 

that preference, 

 

(IV) any financial advice received by the plaintiff in respect of the 

form of the award, and 

 

(V) the form of award preferred by the defendant and the reasons for 

that preference.” 

 

This reform is necessary and now long overdue.  It is more than three years since the Court of 

Appeal delivered a stinging criticism of the failure to enact legislation giving effect to PPOs: 

 

“6. The report of the Working Group on Medical Negligence and Periodic 

Payments (“the Working Group”) chaired by Mr. Justice John Quirke, published on 

29th October, 2010, is one which explores in significant detail the difficulties of 

achieving the objective of compensation within our law, having regard to matters such 

as the degree of uncertainty affecting the estimation of life expectancy, the future 

fluctuation in inflation levels likely to effect the accurate calculation of future 

pecuniary loss and the risks to which the investment of lump sums may be exposed. 

 

7. The Working Group unanimously urged the government to legislate so as to 

enable the courts to move away from the assessment of damages by way of a once off 

lump sum and instead award damages by way of Periodic Payment Orders (“PPOs”), 

whether consensual or otherwise, in catastrophic injury cases where long term 

permanent care would be required. 

 

… 

 

11. It is noted that, in May last, a general scheme of a Civil Liability 

(Amendment) Bill 2015 was finally published by the Minister for Justice, Equality 

and Law Reform, the expressed intent of which is to provide for damages to be 

awarded in the form of periodic payments to persons suffering catastrophic injuries, 

and that the draft measure is at present undergoing pre-legislative scrutiny by the 

Oireachtas Joint Committee on Justice, Defence and Equality. 

 

12. The sad fact of the matter is that the parties to this litigation would not likely 

be in the position in which they find themselves today if that legislation were on the 



State Claims Agency 

Page 11 of 29 

 

statute books. Particularly given that in October, 2012, the proceedings were 

adjourned for 2 years on the basis of an agreed interim payment in the hope that the 

relevant legislation would be forthcoming. Regrettably, it is not and the High Court 

had no option but to proceed to finalise this claim by making a lump sum award of 

damages to cover all aspects of the plaintiff’s loss. The PPO regime would have 

removed all of the risks central to these proceedings including those which relate to 

life expectancy predictions and the likely return on various types of investments in 

international markets over the next several decades. 

 

13. While mindful of the doctrine of the separation of powers, this Court is 

nonetheless satisfied that it would be remiss of it, in the context of this appeal, not to 

express its concern with the manner in which it is obliged to approach its current task. 

Accordingly, it would urge the Oireachtas to bring to an end, by legislative reform, 

the potentially unjust manner in which the court is presently required to assess 

damages for future pecuniary loss in catastrophic injury cases.”
 11

 

 

The Agency did introduce a scheme of voluntary PPOs, which has been very successful in 

protecting the interests of injured persons by providing financial certainty of the type which 

can never be provided by a lump sum award.  However, the system of non-statutory PPOs has 

been disproportionately expensive due to the absence of statutory scheme and the repeat legal 

costs associated with successive return dates. 

 

To date, 65 PPOs have been agreed, of which 17 have reverted to lump sum.  The Agency 

understands this is due to plaintiffs’ levels of frustration with repeated medical assessments 

that are required on each PPO review date.  Were the statutory scheme in place, no repeated 

medical assessments would take place, making the PPO much more attractive in providing 

the certainty needed by catastrophically injured plaintiffs. 

 

Part 4 of the 2017 Act provides a framework for open disclosure of patient safety incidents. 

 

When commenced, it will encourage healthcare professionals and health service providers to 

share details with patients about any patient safety incident, safe in the knowledge that giving 

information and making apology has no insurance or liability consequences.
12

  The 

framework for open disclosure has been carefully designed to deliver information to patients 

in a timely and sensitive manner, without prejudicing the patient’s freedom to refuse to 

participate. 

 

As stated, the Agency has accepted the need for these well-considered reforms and believes it 

would be a welcome outcome for all interested parties if the new Group would convey to 

Government the urgency and significance of that need. 

 

For completeness, the Agency notes that the 2017 Act does not require the healthcare 

professionals or health service providers to make disclosure; it facilitates disclosure and 

protects it where disclosure occurs in the carefully prescribed way.  As such, it provides for 

“voluntary open disclosure”.  On 5 July 2018, the Minister for Health published the General 

Scheme of Patient Safety Bill 2018 that, if enacted, will provide for “mandatory open 

disclosure” of serious reportable patient safety incidents, notification of reportable incidents, 

                                                 
11

 Russell (a minor) v. Health Service Executive [2015] IECA 236. 
12

 Section 10 of the Civil Liability (Amendment) Act, 2017. 
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clinical audit to improve patient care and outcomes and extend the Health Information 

Quality Authority remit to private health services.  Provided the protections that apply under 

the 2017 Act are retained for both “voluntary” and “mandatory” disclosure, as currently 

proposed, the Agency does not see any immediate consequence for tort law reform.  It will be 

important to secure feedback about the change from patients and healthcare professionals 

alike to understand effectiveness and avoid perverse outcomes. 

 

More generally, the Agency considers it both necessary and appropriate to highlight the 

additional reforms that it has suggested to the President.  As explained, these are elaborated 

below and in the Schedule to these submissions. 

 

 Pending introduction of the PAP, section 8 of the Civil Liability and Courts Act, 2004 

should be respected.  It is not unusual for a defendant to receive a section 8 letter 

when the Personal Injuries Summons has already issued and, in many cases, within 

days of service of the Summons.  Without early information, it is unrealistic to expect 

early engagement by the Agency. 

 

 The particulars of personal injuries pleaded in a clinical negligence action often make 

little or no distinction between a person’s pre-existing clinical history and the injuries 

alleged to have been caused by clinical negligence.  With more clarity, all parties 

would avoid the burden of lengthy Notices for Particulars, associated delays and 

increased costs.  That could be achieved by amendment of section 10(2) of the Civil 

Liability and Courts Act, 2004. 

 

 When serving a Personal Injuries Summons which has been renewed pursuant to an 

Order of the Court, the plaintiff should be obliged to serve a copy of the Motion 

papers on foot of which the Order was granted, at the same time as service of the 

Summons. 

 

 It should be possible for the parties to amend pleadings without leave of the Court, by 

consent. 

 

 It should go without saying, but “[j]ust because a plaintiff has one good point they 

should not, to my mind, be permitted to litigate a myriad of others and have the court 

make an order requiring the successful defendant on such issues to pay for that 

luxury”.
13

  Parties should be discouraged from throwing the “kitchen sink” at claims, 

in particular after the exchange of expert reports. 

 

 The Agency has noted that claims for aggravated and/or exemplary damages are an 

increasing feature of clinical negligence litigation.  While there are clearly 

circumstances in which a claim for aggravated and/or exemplary damages can 

properly be maintained, the Agency’s experience is that deliberate dishonest or 

malicious behaviour on the part of clinicians is, thankfully, rare.  Parties should be 

discouraged from unmeritorious claims of this kind. 

 

 Section 10(2)(e) of the Civil Liability and Courts Act, 2004 provides that a Personal 

Injuries Summons shall specify full particulars of all items of special damage in 

respect of which the plaintiff is making a claim.  Notwithstanding the clarity of this 

                                                 
13

 Wright v. Health Service Executive [2013] IEHC 363 
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provision, it is remarkably rare for a Personal Injuries Summons to set out full (or 

even any) particulars of special damage.  In fact, particulars of special damages are 

often only provided very close to trial, which has clear implications in terms of delay 

and costs.  A simple remedy would be amendment to Order 1(a), rule 10 of the Rules 

of the Superior Courts so that the time for delivery of a Defence shall run from the 

date of delivery of, inter alia, Particulars of Special Damage. 

 

 The “window” for making a lodgement/tender should be open for some period of time 

after the exchange of expert reports and the provision of full Particulars of Special 

Damage. 

 

 The lottery system for calling on personal injury cases should be discontinued and 

cases should instead take their place in the list.  This would provide greater certainty 

in relation to the scheduling of witnesses for all parties, and would save costs in 

relation to standby fees for experts, etc., and legal costs generally. 

 

 Where a defendant attempts to meet for settlement talks before a Defence is filed, it is 

common for plaintiff’s to refuse to meet without good reason.  The only consequence 

is increased cost for the plaintiff’s lawyers.  There may be some merit to scaled costs, 

weighted towards encouraging, where possible, early settlement of cases so that there 

is no benefit to forcing the defendant to file a Defence. 
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Paragraph (b) of the Terms of Reference requires the Group to consider whether there may be 

an alternative mechanism to the court process for resolving clinical negligence claims, or 

particular categories of claims, particularly from the perspective of the person who has made 

the claim. To do this, the Group will examine whether a mechanism could be established 

which would deal more sensitively and in a more timely fashion with catastrophic birth 

injuries, certain vaccine damage claims, or with claims where there is no dispute about 

liability from the outset. It will also examine whether an alternative dispute resolution 

mechanism or a no-fault system would be effective in some cases. 

 

The Agency has a statutory duty to act in the best interests of the taxpayer.  The Agency also 

has a duty towards injured persons who have suffered a medical negligence related injury, 

including following a misdiagnosis, and who take legal actions against the State or State 

bodies.  In many cases, the injured parties, together with the families, have suffered 

significant trauma and pain.  Recognising this, the Agency aims always to act fairly, ethically 

and with compassion in its dealings with these people and their families as well as in the 

management of all cases which fall within our remit. 

 

The policy of the Agency is to admit liability as soon as the expert medical evidence becomes 

available to indicate there has been a breach of duty.  The Agency takes every step it can to 

ensure that litigation is handled sensitively to ensure no additional distress is caused to the 

person who has made the claim or to his or her family.  The Agency is required, of course, to 

operate in accordance with its statutory mandate to investigate claims thoroughly and to 

manage litigation in a professional manner.  It is not always an easy task to get this balance 

right when carrying out this statutory role, knowing the often devastating personal 

consequences for persons who have suffered injury. 

 

For example, in a recent high profile and sensitive case, the Agency has been criticised in the 

media and other forums for its management of the case and, in particular for imposing 

obstacles to settlement.  Nothing could have been further from the truth.  All of the criticism 

ignored the fact the presiding judge, Mr Justice Kevin Cross, praised the manner in which the 

case had been managed by the Agency.  While some cases can take up to between two to 

three years to be concluded, that particular case was settled within ten weeks of the summons 

being lodged.  Mr Justice Cross said the case was handled in an efficient and humane manner, 

with all sides pulling out the stops to get the matter ready for hearing quickly. 

 

The Agency believes the reforms described in response to paragraph (a) of the Terms of 

Reference, above, would transform the way clinical negligence cases are managed. 

 

For example, the PAP has been part of the UK system for a very long time.  Patients do not 

have to issue proceedings.  They can simply issue a letter of claim and the Agency would 

issue a letter in response to that.  The idea is that the parties can quickly narrow the issues to 

those that are really disputed and, if necessary, mediate them.  It provides a meaningful 

opportunity for resolution without recourse to the Court process. 

 

Of course, the Agency must take care when recommending alternatives to the Court process, 

as the merest suggestion of alternative dispute resolution (“ADR”) is often criticised by some 

plaintiff solicitors as an attempt to deprive their client of the Constitutional right of access to 

the Courts. 
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The most notable exception to this has been where the Agency suggests ADR in relation to 

claims for costs, where plaintiff solicitors have been pleased to avoid delays in the taxation of 

costs by the Office of the Taxing Master. 

 

For some plaintiffs, the prospect of a confidential process for resolution of their clinical 

negligence claim is offensive.  They would much prefer to highlight the wrong done, whether 

to advocate for change or otherwise. 

 

Notwithstanding this context, the Agency does regularly employ creative options for 

resolving clinical claims. 

 

The Agency resolves the majority of claims by negotiating a settlement, either directly with 

plaintiffs’ legal advisors or through a process of mediation: 98% of clinical negligence cases 

handled by the Agency are settled without the necessity for a contested court hearing. 

 

The Agency is a vocal advocate for mediation.  The Agency has offered this method for 

resolving clinical negligence litigation for almost ten years.  For some, mediation is a 

particularly suitable method for resolving clinical negligence claims in that it allows for the 

patient and clinician to be heard and can assist not just with compensating the plaintiff for 

their injuries but can also serve to repair frayed relationships which is often necessary in the 

context of ongoing treatment. 

 

The State Claims Agency has used mediation primarily in birth injury litigation, alleged 

missed or delayed cancer diagnosis and fatal injuries. 

 

As explained, the PAP will require each party to set out their position at an earlier stage and 

will lend itself to early and fruitful mediation. 

 

However, the Agency’s experience of mediation is not without its difficulties.  Plaintiff teams 

are often not well prepared.  Often, the Agency is given a large schedule of special damages 

on the eve of, or certainly very proximate in time to, the mediation which can then frustrate 

any meaningful prospect of useful mediation.  Also, there is sometimes unwillingness for the 

mediator and the plaintiff to communicate directly.  Some solicitors will not allow the 

mediator to speak directly with their client and as a result the mediator cannot be sure what 

information is being given to the plaintiff. 

 

It would be useful if, in cases which fail to settle at mediation, the mediator was to prepare a 

report detailing whether or not both parties were sufficiently prepared in advance of the 

mediation and whether or not both parties fully engaged in the process.  Costs implications 

for failure to meaningfully engage would assist, for example, if the party who failed to fully 

engage was responsible for the mediator’s fee.  Alternatively, the mediator’s report could be 

furnished to the trial judge at the end of hearing when the judge is addressing the issue of 

costs after a contested hearing. 

 

The Agency regularly expedites cases for plaintiffs with terminal diagnosis. 

 

This occurs most frequently in the context of alleged missed diagnosis of cancer cases.  In a 

recent case, the plaintiff notified the claim to the Agency in mid-February 2018. a Defence 

was delivered by mid-March 2018 and the case was settled in April 2018. 
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In cases where there is no dispute as to liability from the outset, the Agency moves to settle 

these claims early and often, in the case of the more experienced claims managers, directly 

with the plaintiff’s solicitors, thereby keeping costs to a minimum. 

 

For certain injuries, there remains the option for Government to set up a redress scheme.  

Two notable examples with relevance for clinical negligence are the Lourdes Hospital 

Redress Scheme and the Surgical Symphisiotomy Scheme. 

 

The Lourdes Hospital Redress Scheme was established in 2007 to compensate former 

patients of Dr Neary who underwent unnecessary gynaelogical procedures in Our Lady of 

Lourdes Hospital, Drogheda.  It had 155 applicants, 119 of whom were successful, with total 

awards paid out at just over €18 million. 

 

The Surgical Symphisiotomy Scheme was established in 2014 to compensate patients who 

had undergone surgical Symphisiotomy in the years from 1940-1970.  The operation, for the 

majority of women, created lifelong pain and suffering.  There were 600 applicants to the 

scheme, of whom 399 were successful, with total awards paid out at €29.8 million. 

 

The Agency notes that both schemes addressed a limited and defined class of persons that 

was not capably of expanding further and addressed a specific class of injury for which a 

quantum of damages could be calculated by reference to common features and without 

substantial differences in special damages. 

 

With regard to the issue of vaccine damage claims, as of 31
st
 May, 2018, the Health Products 

Regulatory Authority (HPRA) had received 92 reports with clinical information confirming a 

diagnosis of Narcolepsy in individuals who were vaccinated with the pandemic influenza 

vaccine.  The majority of the reports related to children/adolescents. 

 

The Department of Health, the HSE and the Department of Education & Skills combined to 

provide a wide-range of services and supports for those affected by Narcolepsy/Cataplexy 

following the administration of the flu vaccine.  The services and supports were intended to 

provide individuals with tailored assistance to address their specific requirements, where 

appropriate. 

 

The HSE’s Advocacy Unit liaised with service and support providers and other Government 

Departments to facilitate access to required services.  Regional co-ordinators were appointed 

to assist affected individuals by providing advice, information and access to local services. 

 

The “ex-gratia” Health Supports included clinical care pathways to ensure access to rapid 

diagnosis and treatment, multi-disciplinary assessments led by clinical experts, counselling 

services for the affected individuals and their families, discretionary medical cards for those 

who were diagnosed which permitted unlimited access to GP care and any prescribed 

medication, physiotherapy and occupational therapy assessments. 

 

As of the end of July 2018, the Agency has been notified of potential claims initiated against 

the Minister for Health, the Health Service Executive and GSK Biological S.A. by 71 

individuals.  61 of the individuals have issued formal legal proceedings.  The plaintiffs 

variously alleged personal injury in which they claimed the development of Narcolepsy 

(including Cataplexy, in a number of such cases), resulted from the administration of the 

H1N1 pandemic vaccine.  The majority of the claims related to the Pandemrix vaccine. 
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Ireland does not have, currently, a vaccine damage compensation scheme such as the UK.  In 

the UK, affected persons can qualify for a one-off tax-free payment of €120,000.00.  This is 

called a Vaccine Damage Payment.  

 

The prospect of no-fault compensation has been considered before. 

 

There are many and varied conceptualisations for no-fault compensation schemes around the 

globe.  In the United States, for example, tort reform arose out of the breakdown in the 

compensation system when doctors could no longer afford the insurance premiums and were 

ceasing to practise. 

 

The Agency understands that one of the perceived advantages to a no-fault compensation 

system is a reduction in the practice of “defensive medicine” and improved access to 

healthcare for “riskier” patients, because clinicians do not feel the need to protect themselves 

from litigation. 

 

The Agency is not convinced those same benefits are available to be harvested in Ireland.  

The establishment of the Clinical Indemnity Scheme, under which covered personnel are 

indemnified and do not pay a premium, has already delivered that benefit. 

 

The real and pressing concern about no-fault redress is the potential vastly increased cost 

arising for the State.  Other issues are who will be eligible and how will that eligibility be 

assessed? It seems clear that causation will still require to be proven i.e. that the “fault” 

caused an adverse outcome. How will that be defined? Will all babies born with brain injury 

from birth be entitled to compensation? Will there be a maximum award?   
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Paragraph (c) of the Terms of Reference requires the Group to examine the role of the HSE in 

addressing the problems encountered by persons involved in clinical negligence claims and 

addressing the health needs of persons affected by clinical negligence, with consideration 

given to whether particular care packages could be made available for persons with specific 

injuries, e.g., cerebral palsy following birth. 

 

The Agency can understand the public benefit to providing care packages for all brain injured 

citizens, regardless of liability. 

 

It would be important to avoid any prospect of double recovery. 

 

Assuming the right to sue for clinical negligence is preserved for those in receipt of an entire 

care package, it would be important for the Agency to be informed precisely what care, aids 

and appliances are being supplied to the plaintiff by the State and what needs to be provided, 

over and above, by the defendant. 

 

The Agency understand that the HSE has been examining a specific proposal to provide care 

packages for brain injured children and adults whose injuries were caused as a result of a 

clinical event.    
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Paragraph (d) of the Terms of Reference requires the Group to examine the role of the State 

Claims Agency in managing clinical negligence claims on behalf of the HSE to determine 

whether improvements can be made to the current claims management process. 

 

The submissions already made in response to paragraphs (a) and (b) of the Terms of 

Reference, above, provide substantial detail about the role of the Agency, its claims 

management process and the improvements that will arise from implementation of the 

awaited reforms. 

 

That said, it is worth recalling that the Agency resolves the majority of claims by negotiating 

a settlement, either directly with plaintiffs legal advisors or through a process of mediation: 

98% of clinical negligence cases handled by the Agency are settled without the necessity for 

a contested court hearing. 

 

At December 2017, the Agency managed 9,956 total active claims with estimated outstanding 

liability of €2.7 billion (clinical and non-clinical).  Of these, 2,976 were active clinical 

claims, with an estimated liability of €1,984 million (clinical only). 

 

The total estimated outstanding liability takes account of the Court of Appeal decision in 

Russell (a minor) v. Health Service Executive.
14

  The Court of Appeal concluded that the 

so-called Real Rate of Return (“RRR”) in respect of the calculation of future care-related 

special damages should be 1%.  It also held that the RRR in respect of all pecuniary losses 

should be 1.5%.  Prior to this judgment, the RRR used to calculate estimated outstanding 

liability was 3%.  The change has significantly increased the cost of claims. 

 

Arising from the Court of Appeal decision, the Agency paid “catch up” payments totaling 

€25 million during 2017.  These payments were made in respect of catastrophic injury cases, 

not fully resolved, where settlement had originally been agreed on a lump sum basis or by 

way of interim payment order for a defined period of time at the prevailing 3% RRR prior to 

the Court of Appeal decision.  These cases, therefore, required to be adjusted for the effect of 

the lower rate by the payment of additional compensation. 

 

At December 2017, the outstanding estimated liability for active clinical claims was 

€1.377 million for maternity services and €606 million for all other specialities.  Maternity 

services claims comprised 70% of the total estimated outstanding clinical claims liability at 

end 2017.  This high estimated liability associated with maternity series claims principally 

relates to the high cost of settling catastrophic brain injury cases. 

 

In 2017, the Agency settled 440 bills of costs received from third parties for €55.2 million.  

That comprised a reduction of 48% on the €106.9 million that was claimed.  All of these 

claims were agreed without the necessity for taxation by the Office of the Taxing Master, 

thus avoiding delays in settlements and stamp duty charges at 8% of the taxed award.  Of 

these, 156 were claims for costs in clinical negligence cases.  The overall amount claimed by 

third parties was €37.2 million.  Costs were agreed at €21.9 million, resulting in legal cost 

savings of 41%. 

 

The quantum of awards or settlements made in respect of resolved clinical claims increased 

by 58% in 2017, when compared with 2016.  This is principally due to the effects of 
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catastrophic injury cases which previously settled by interim payment orders converting to 

lump-sum settlements, the “catch-up” payments explained above.  When these conversions 

are excluded, the underlying percentage increase compared with 2016 is 23%.  This is 

principally due to a greater number of more serious claims being settled, having regard to the 

age profile of the claims portfolio under management.  The quantum of awards or settlements 

made in respect of resolved general (non-clinical) claims increased by 4% in 2017, compared 

with 2016. 

 

The Agency welcomes scrutiny of the way it conducts clinical negligence litigation.  Such 

scrutiny is an essential aspect of reassuring both taxpayers and people who make clinical 

negligence claims that the Agency does its job properly, ethically and fairly.   

 

The Agency is the subject of regular audits by various independent State and non-State 

bodies.   On an annual basis, the Agency is audited by a large accountancy firm, who conduct 

a file process audit and, separately, an audit on reserving policy.  The Agency is also 

examined by the Comptroller and Auditor General in relation to the conduct of litigation and 

the NTMA Compliance and Risk business unit, which reports to the NTMA’s Agency Risk 

Committee. Within the CIS a formal annual peer audit of claim files is conducted. 

 

The Agency is proud of feedback from these audits, which routinely compliments the Agency 

for the work it does and compares the Agency favourably with international best practices. 

 

In addition, in August 2017, the Board of the NTMA established a Strategy Committee for 

the Agency comprising two Board members, three outside medical, legal and risk 

professionals and a representative from the Department of Public Expenditure and Reform.   

 

As part of the Agency’s remit, it has certain obligations that it must fulfil.  Among these is an 

obligation to doctors, nurses, midwives and other allied healthcare practitioners in public 

hospitals to defend their professional reputations and vindicate the exercise of those 

practitioners’ duty of care to patients.   Concern has been expressed that, in some cases, 

parents of children who have been catastrophically injured as a result of clinical negligence 

have had to undergo the additional trauma of giving evidence in court and being cross-

examined on their evidence.    So why does it happen?  Sometimes it happens because the 

case is so complex that breach of duty or causation have been difficult to determine or remain 

in dispute.  But it mostly happens in cases where the settlement demands made by plaintiff 

lawyers are significantly overstated.    

 

The Agency has direct experience of cases where solicitors acting on behalf of plaintiffs have 

originally demanded a multiple of two or even three times the figure that they were 

eventually prepared to settle for.  One striking example is a case where a plaintiff’s lawyer 

firm initially sought €26,000,000 in compensation.  The firm refused to settle for a lesser 

figure before the case went to hearing but then settled for a sum of €12,000,000 following a 

number of days of High Court hearing.  Had the Agency settled at the figure originally 

proposed, it simply would not have been doing its job on behalf of the taxpayer.   
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Paragraph (e) of the Terms of Reference requires the Group to consider the impact of current 

tort legislation on the overall patient safety culture, including reporting on open disclosure. 

 

The Agency piloted the open disclosure project, which promotes an open, consistent 

approach to communicating when things go wrong in healthcare.  This encourages an 

expression of regret for what has happened, keeping the patient/family informed and 

providing feedback on investigations and the steps taken to prevent recurrence of the adverse 

event. 

 

The submissions already made in response to paragraph (a) of the Terms of Reference, above, 

address Part 4 of the 2017 Act, the framework for open disclosure of patient safety incidents 

and the more recent General Scheme of Patient Safety Bill. 

 

When commenced, the 2017 Act will encourage healthcare professionals and health service 

providers to share details with patients about any patient safety incident, safe in the 

knowledge that giving information and making apology has no insurance or liability 

consequences.  The framework for open disclosure has been carefully designed to deliver 

information to patients in a timely and sensitive manner, without prejudicing the patient’s 

freedom to refuse to participate. 

 

Of course, the 2017 Act does not require the healthcare professionals or health service 

providers to make disclosure; it facilitates disclosure and protects it where disclosure occurs 

in the carefully prescribed way.  As such, it provides for “voluntary open disclosure”.  

The General Scheme of Patient Safety Bill 2018 provides for “mandatory open disclosure” of 

serious reportable patient safety incidents and other matters. 

 

As stated, provided the protections that apply under the 2017 Act are retained for both 

“voluntary” and “mandatory” disclosure, as currently proposed, the Agency does not see any 

immediate consequence for tort law reform. 

 

This protection is particularly important, because in the immediate aftermath of an adverse 

event, it is often the case that all of the facts are not known even to the clinicians involved. 

Even in the best circumstances, discussions following an adverse event are challenging.  

Some clinicians are better at communicating with patients than others.  There are many 

clinicians working in the Irish health service for whom English is not their first language. 

Further, in an emotionally charged situation people sometimes misspeak. It is therefore 

crucial that all parties in an open disclosure discussion feel that they are protected so as to 

ensure that they feel able to speak honestly and openly.  

 

It is important to note that legislative changes are only one element with respect to the overall 

patient safety culture.  Unless significant time and investment is made in the education and 

training of staff in open disclosure, the benefits of open disclosure will not be realised.  This 

will involve a greater emphasis on open disclosure for clinicians in training. It will also 

involve the provision of appropriate training in open disclosure for clinicians who arrive in 

Ireland having trained in other jurisdictions, where open disclosure may not be a feature. 

 

It will be important to secure feedback about the changes in the 2017 Act and proposed 2018 

Bill from patients and healthcare professionals alike to understand effectiveness and avoid 

perverse outcomes.  
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The Statement from the Government made on 1 August 2018 with respect to cases arising 

from CervicalCheck audits. 

 

For completeness, the Agency notes the Statement from the Government made on 

1 August 2018, in which An Taoiseach, the Minister for Health and the Minister for Finance, 

announced that Mr Justice Meenan has been tasked with “identifying further mechanisms to 

avoid adversarial court proceedings for the women and families affected by the 

CervicalCheck controversy”.
15

 

 

In particular, the Agency notes that Mr Justice Meenan has been asked, with respect to cases 

arising from CervicalCheck audits, to: 

 

a) engage with the women, their families and their representatives to assess what, in 

their opinion, could be done to provide an alternative to court; 

 

b) assess the management of cases, liability and quantum that arise, in conjunction with 

the State Claims Agency and other relevant bodies (State parties, laboratories, 

insurers, indemnifiers and affected parties); 

 

c) have regard to the work of Dr. Gabriel Scally’s Scoping Inquiry and the International 

Clinical Expert Panel Review led by the Royal College of Obstetricians and 

Gynaecologists, and the British Society for Colposcopy and Cervical Pathology; 

 

d) report to the Minister for Health within two months. The report to recommend a way 

through which these cases can be resolved, in a sensitive and timely manner, that is 

appropriate to these cases involving complex liability issues and multiple parties, 

outside of adversarial court processes. 

 

The Agency would be pleased to provide submissions, support and assistance to Mr Justice 

Meenan in relation to this new task, but does not propose to address within these submissions 

any such matters. While the Agency acknowledges an overlap in the surrounding context for 

these two separate tasks, it would not be appropriate to blur the important differences 

between the two exercises. 

 

7 August 2018 

  

                                                 
15

 Press release dated 1 August 2018 < https://merrionstreet.ie/en/News-

Room/News/Statement_from_the_Government_following_meeting_with_Vicky_Phelan.html > (accessed 
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Schedule – Extract from Submissions made by the Agency to the President’s Review 

 

(a) Non-compliance with section 8 of the Civil Liabilities & Courts Act, 2004 

While section 8 of the 2004 Act provides that a plaintiff should send a letter of claim 

before the expiration of two months from the date of cause of action, or as soon as 

practical thereafter, it is the experience of the State Claims Agency that the provisions 

of the section are rarely adhered to. It is not unusual for a defendant to receive a 

section 8 letter when the Personal Injuries Summons has already issued and, in many 

cases, within days of service of the Summons. While section 8 does provide for 

potential cost penalties to the plaintiff as a result of non-compliance with the section 

8, these penalties are discretionary and have failed to encourage plaintiffs to comply 

with the legislation.  

 

The Legal Services Regulation Act 2015 (the 2015 Act) provides for the introduction 

of pre-action protocols in clinical negligence cases. It is submitted that any protocol 

introduced pursuant to the 2015 Act should oblige a plaintiff, when requesting his or 

her medical records from a healthcare provider, to confirm whether or not a claim in 

respect of clinical negligence is contemplated. It is further submitted that provision 

should be made to compel a plaintiff, who is contemplating a claim in respect of 

clinical negligence, and who has obtained an initial, supportive medical report dealing 

with breach of duty and/or causation, to send a formal Letter of Notification to a 

healthcare provider within 4 weeks of receipt of the medical records. 

 

(b) Imprecise and unfocused pleadings  

Notwithstanding the fact that a plaintiff in a clinical negligence case will almost 

always have a pre-existing medical condition of some description, it is the experience 

of the State Claims Agency that the particulars of personal injuries pleaded in a 

clinical negligence action frequently make little or no distinction between the 

plaintiff’s pre-existing clinical history and the injuries which it is alleged were caused 

by the alleged negligence of the defendant.  

 

The consequence of this failure to plead particulars of personal injury in a specific and 

targeted manner results in a defendant being obliged to issue lengthy Notices For 

Particulars in an effort to clarify the injuries for which it is alleged the defendant is 

liable to pay compensation.  

 

The effect of excessively drafted pleadings is that cases take longer to resolve and are 

more expensive than they would otherwise be if it were clearly stated at the outset 

which injuries the plaintiff alleges are the result of the defendant’s negligence as 

distinct from those which are the result of a pre-existing or on-going condition.  

 

It is submitted that a possible solution to this problem is an amendment to section 10 

of the Civil Liability & Courts Act, 2004, which at section 10(e) obliges the plaintiff 

to particularise the injuries alleged to have been caused by the wrong of the 

defendant. This could be amended to oblige a plaintiff to clearly identify and 

differentiate between the pre-existing clinical history and the alleged injuries which 

are caused by the alleged negligence of the defendant. 
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(c) Applications to Court to set aside renewal of a summons 

In circumstances where a Personal Injuries Summons has been renewed, Order 8 Rule 

2 of the Rules of the Superior Courts provides that it is open to a defendant, before 

entering an Appearance, to bring a Motion, on notice to the plaintiff, to set aside the 

Order renewing the Summons. 

 

The difficulty which arises is that a defendant, when deciding whether such an 

application is appropriate, will need to consider the grounding affidavit and exhibit(s) 

which were filed in support of the plaintiff’s ex parte application to renew the 

Summons. While most solicitors acting for plaintiffs will provide a copy of the 

relevant Motion papers on request, some will not. The defendant’s solicitor may 

experience difficulties accessing the Motion papers from the Central Office as he or 

she will not yet have entered an Appearance. 

 

It is submitted that were a plaintiff, when serving a Personal Injuries Summons which 

has been renewed pursuant to an Order of the Court, obliged to serve a copy of the 

Motion papers on foot of which the Order was granted, at the same time as service of 

the Personal Injuries Summons, unnecessary delay would be avoided. 

 

(d) Amendment of pleadings without leave 

Order 28 of the Rules of the Superior Courts provides for the possibility of amending 

pleadings without the necessity of an application to Court. However, the time periods 

in which amendment without leave is allowed are relatively strict. 

 

An issue may arise where a party, who is outside the time period for amendment 

without leave, proposes to amend a pleading and the opposing party is willing to 

consent to the proposed amendment. In order to avoid an application to Court, it may 

be suggested that an application will be made to Court, at the trial of the action, to 

amend the pleading. 

 

However, the practice of leaving over applications to amend, until the trial of the 

action, can give rise to difficulties when a party to the proceedings wishes to take 

some step which is contingent upon the acceptance of the amendment, for example 

where a defendant wishes to deliver a Defence to a draft amended Personal Injuries 

Summons, or where a request for Discovery arises on foot of a draft amended 

Defence.  

 

It is submitted that provision could be made in the Rules to allow for amendment of a 

pleading without leave of the court on one occasion, at any time prior to trial, 

provided the parties are in agreement as to the nature of the amendment proposed. 

 

(e) Unnecessary allegations of negligence 

The issue at stake here was succinctly expressed by Ms Justice Irvine in her decision 

in Wright v HSE dated 19
th

 July 2013, ‘Just because a plaintiff has one good point 

they should not, to my mind, be permitted to litigate a myriad of others and have the 

court make an order requiring the successful defendant on such issues to pay for that 

luxury’.  
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The court, in the Wright case, indicated that it was ‘sorely tempted’ to make some 

type of costs order in favour of the defendant, to be set off against the plaintiff’s costs. 

However, the court ultimately decided against this given that this had not been the 

practice to date in this type of litigation. 

 

Regrettably, the principles established in the judgment in Wright v HSE have not, to 

date, been more widely applied in the Superior Courts. The practice of making 

numerous (and frequently contradictory) allegations continues.  

 

Apart from the obvious financial cost implications which are visited upon a defendant 

trying to address myriad allegations of negligence, there is also an extremely 

important human cost. It is the State Claims Agency’s experience that the practice of 

making unmeritorious/unsubstantiated allegations leads to distress on the part of 

clinicians whose conduct is impugned in clinical negligence cases. The same practice 

also inevitably leads to clinicians regarding the legal process with a degree of 

cynicism.  

 

It is submitted in the interests of justice that a plaintiff should be penalised on costs if 

he/she pursues an allegation which is later found to be without merit. In this context, 

it is worth stating that in High Court cases the parties are obliged to exchange expert 

reports in advance of trial, which allows the plaintiff’s legal advisors to assess or 

advise the plaintiff about the merits of pursuing a particular allegation in light of a 

review of both parties’ expert reports.   

 

(f) Claims for aggravated and/or exemplary damages 

Closely related to the issue of unmeritorious/unsubstantiated allegations of negligence 

is the question of claims for aggravated and/or exemplary damages.  

 

It is the State Claims Agency’s impression that the practice of making claims for 

aggravated and/or exemplary damages are an increasing feature of clinical negligence 

litigation.  

 

While there are clearly circumstances in which a claim for aggravated and/or 

exemplary can be properly maintained, it is the Agency’s experience that deliberate 

dishonest or malicious behaviour on the part of clinicians is, thankfully, rare.  

 

Claims for aggravated and/or exemplary damages cause huge distress to those 

clinicians whose actions are the subject of such claims. It is hard to avoid the 

conclusion that in many cases such claims are made for tactical reasons, in an effort to 

place pressure on the clinicians and or the hospital/healthcare provider. It is submitted 

that this is inappropriate. By way of analogy, recent decisions in relation to section 26 

of the Civil Liability & Courts Act, 2004 have made it clear that a defendant runs a 

high risk of being penalised if it makes unmeritorious allegations of fraud or 

exaggeration against a plaintiff.  

 

In the circumstances, it seems appropriate that a plaintiff should face penalties for 

inappropriately alleging malice (as opposed to negligence) against a defendant either 

in its conduct of the care of a patient or the aftermath of an adverse incident.  
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(g) Failure to particularise items of special damage 

Section 10(e) of the Civil Liability & Courts Act, 2004 provides that a Personal 

Injuries Summons shall specify full particulars of all items of special damage in 

respect of which the plaintiff is making a claim. Notwithstanding the clarity of this 

provision, a Personal Injuries Summons rarely sets out full (or even any) particulars of 

special damage. In fact, particulars of special damages are often only provided very 

close to trial, which has clear implications in terms of delay and costs. 

 

By way of a suggested solution, it is submitted that a simple remedy to this problem 

would be an amendment to Order 1(a), Rule 10 to provide that the time prescribed by 

the Rules for delivery of a Defence shall run from the date of delivery of, inter alia, 

Particulars of Special Damage. An analogous provision exists in respect of the 

requirement to provide affidavits of verification, which has proved extremely 

effective in ensuring that affidavits of verification are in fact provided. There does not 

appear to be any reason why our proposed amendment would not have a similar effect 

in relation to particulars of special damage.  

 

For the avoidance of doubt, it should be noted that the suggestion made in the 

previous paragraph is not intended to limit the plaintiff to those items of special 

damage claimed in the Personal Injuries Summons. It is clearly reasonable, where 

items of special damage are continuing, that the plaintiff should have the right to 

serve further particulars, provided this is done in a timely manner. Rather, the purpose 

of this suggestion is to ensure that the defendant will be aware of all past items of 

special damage, together with the heads of claim for future special damage, at an early 

stage, so that it can investigate the claim in a speedy and cost-efficient manner.  

 

(h) Excessively strict tender time limits 

The basic rule under Order 22 provides that the defendant may make a 

lodgement/tender at the time of delivery of its Defence or within a period of four 

months from the date of Notice of Trial.  

 

The difficulty with this time period is that the four-month window will often have 

expired long before the parties exchange reports pursuant to SI 391/1998. This usually 

means that the window for tender or lodgement has expired before the defendant is in 

a position to realistically assess the likely outcome of the case, in respect of liability 

and quantum, in order to make a tender.  

 

While the Rules do provide for late lodgements/tenders to be made in certain 

circumstances, this requires an application to court and this facility is not frequently 

used.  

 

The Rules also provide for the possibility of making lodgements/tenders outside the 

basic period referred to in paragraph (i) above. However, these provisions are only 

activated in specific circumstances, namely when the plaintiff serves unsolicited 

further Particulars, or where in excess of eighteen months has elapsed since the date 

of Notice of Trial.  
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In summary, having regard to the foregoing, it will be noted that the option of making 

a tender/lodgement pursuant to Order 22 is, for practical purposes, frequently 

unavailable in clinical negligence cases. 

 

It is submitted that a solution to the problem identified in this section would be an 

amendment to Order 22 to provide that an additional lodgement/tender ‘window’ 

would also operate for four weeks from the date of exchange of expert reports and the 

provision of full Particulars of Special Damage pursuant to section 45(1)(a) of the 

Courts and Court Officers Act, 1995 and Order 39, Rule 46 of the Rules of the 

Superior Courts. 

 

(i) Case management 

The Supreme Court has commented on the absence in Ireland of an effective regime 

for case management of clinical negligence cases. The Working Group on Clinical 

Negligence subsequently recommended case management in conjunction with the 

court rules prescribing a pre-action protocol. Ideally, case management should apply 

in every clinical negligence action, however, if this is not feasible with the current 

Courts Services resources, it is submitted that case management should be available 

on the parties’ application or the Court’s own initiative where the case meets certain 

criteria including the complexity of the case, number of legal issues, number of 

parties and special circumstances.   

 

It is further submitted that there should be a single case management conference for 

clinical negligence actions, as recommended by the Working Group, which would 

capture the purposes served by the initial directions hearing, case management 

conference and the pre-trial directions hearing in the Irish Commercial Court. The 

parties would be required to prepare a case booklet, case timetable and pre-trial 

questionnaire and if a party does not comply with the timelines, there should be 

access to the Court for directions.  

 

Case management will, in addition to overall time spent on clinical negligence claims, 

reduce the court’s time spent on expert evidence which will, in turn, reduce legal 

costs. It is submitted that once expert reports are exchanged, the parties should 

arrange for the experts, on whose evidence in the same field of expertise those parties 

intend to rely, to discuss, in the absence of solicitors/Counsel and without prejudice, 

the issues involved in the case with a view to identifying the agreed and disputed 

issues and thereafter providing a memorandum to the Court setting out the narrowed 

issues. 

 

(j) Consistency in time limits for filing of pleadings 

It is submitted that there should be greater consistency in the Rules concerning the 

various jurisdictions and different circuits.  For example, there are presently different 

time limits for the filing of pleadings (for example in Circuit Court Personal Injury 

cases a defence must be filed within 6 weeks whereas it is 8 weeks in High Court) and 

before a Motion can be issued after a warning letter is sent in the Circuit Court and 

the High Court (for example it is 14 days in the Circuit Court and 28 days in the High 

Court).  It would be of great assistance if all courts had the same time limits. 
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Furthermore, in relation to the drafting requirements for pleadings, it would be 

beneficial if all jurisdictions had the same drafting requirements (for example the 

format for Appearances differ between court jurisdictions) 

(k) Consistency in requirements to file documents 

Greater consistency required in relation to what documents are filed and what are not. 

For instance, generally a Notice to Produce is filed in the High Court but a Defence is 

not. 

(l) Late letters for filing of pleadings 

The necessity of obtaining a letter from the plaintiff consenting to the late filing of an 

Appearance in the Circuit Court should be removed. There is no requirement for this 

in the High Court, so it is unclear why it is required for the Circuit Court.   

(m) Revert to list system and end the use of the tombola in personal injury cases 

The lottery system for calling on personal injury cases should be discontinued and 

cases should instead take their place in the list. This would provide greater certainty in 

relation to the scheduling of witnesses for plaintiffs and defendants and it is hoped 

that this would lead to cost savings in relation to standby fees for experts, etc., and, 

consequently, legal costs, generally.  At present, a case can be listed from Tuesday to 

Friday and if it is not pulled out of the tombola, it is adjourned to another day. This 

greatly increases the cost burden on parties in litigation and also creates considerable 

uncertainty. With a list system, the likelihood of the case being reached can be 

estimated and not all witnesses need to stay within the Four Courts awaiting the next 

draw from the tombola. 

(n) Provision of electronic list of carried over personal injuries cases 

For cases listed for hearing in the High Court, it would be of great assistance if an 

updated list of all the cases for hearing on a particular day, which includes cases that 

have rolled over from the previous day/days, was available online, on the courts.ie 

website on the morning of the hearing.  Currently, this list is only available in hard 

copy from the Registrar just before Call-over.  The only online list available on the 

courts.ie website contains only cases specifically listed on a particular day for hearing 

and it does not include cases that have been rolled over. 

(o) Cases being remitted to the High Court 

There is presently no need to bring a Motion to have a case adopted from the District 

Court to the Circuit Court.  Therefore, why is there a need to do same when a case is 

remitted from the Circuit Court to the High Court? 

(p) Taking up Orders 

Presently, High Court Orders can be taken up from Highcourtbespeaks.ie and it is a 

very useful service.  It can readily be seen from the High Court Search facility on the 

website when a particular Order has been perfected.  It is also possible to see the 

initials of the Registrar in case the Order needs to be amended for some reason. Could 

this be extended to all the Courts?   

http://courts.ie/
http://courts.ie/
http://highcourtbespeaks.ie/
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(q) Cost penalties  

There should be a penalty in relation to costs for a plaintiff where a defendant has 

sought to meet for settlement talks and a Plaintiff’s solicitor refuses to do so, without 

sufficient reason, before a Defence is filed.  The benefit for a plaintiff’s solicitors in 

doing so is that he/she can claim greater costs.  A defendant is often faced with such a 

scenario.  Perhaps there may be some merit in introducing a scale of costs like that 

which presently operates in the District Court? The scale could be weighted towards 

encouraging, where possible, early settlement of cases so that there is no benefit in 

seeking a Defence from a defendant. 

 

END 

 


