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I. Introduction

This submission is made by Hayes Solicitors, in response to the request for submissions issued by theExpert Group to review the law of torts and the current system for the management of clinical negligenceclaims (the “Expert Group”). The request identified five broad areas to be addressed. This submissionaddresses four of those five areas: those which arise under headings (a), (b), (c), and (e).Hayes Solicitors welcome the establishment of the Expert Group and the opportunity to makesubmissions on issues of importance to the management of clinical negligence claims. At the outset, wesuggest that the Expert Group have regard to the recommendations of the Working Group on MedicalNegligence and Periodic Payments (the “Working Group”). The Working Group produced three separatereports on its three modules, in October 2010, March 2012 and April 2013. We are strongly of the viewthat the Working Group’s recommendations should be implemented in full, where not alreadyimplemented. These recommendations will be referred to throughout this submission, as they are highlyrelevant to the areas under consideration by the Expert Group.Our submission represents a flavour of our views and experiences in relation to the law of tort and thecurrent system for the management of clinical negligence claims.  We would very much welcome anopportunity to provide our views and experiences to the Expert Group by way of oral submissions.
II. Hayes Solicitors: An Overview

Our Healthcare team is one of the largest and most experienced defence clinical litigation teams in thecountry, comprising 17 solicitors, including 6 partners, and 3 legal executives dedicated solely to clinicalnegligence defence litigation.A number of our solicitors have direct experience of pre-action protocols and case management fromworking in clinical negligence in England.For over 60 years, we have acted for and advised the Medical Protection Society (MPS), a key indemnifierof doctors in Ireland.  We have been solicitors to the State Claims Agency (SCA) since its inception,representing the Health Service Executive (HSE), hospitals and their medical and nursing staff throughoutIreland.We have always taken an active role with regard to advocating for tort reform for clinical negligenceclaims.  Ciarán O’Rorke, Consultant and our former head of department, was one of only two solicitorsappointed by the President of the High Court to the Working Group on Medical Negligence andPeriodic Payments.While the recommendations of the Working Group have not yet been implemented, we have activelysought to operate some of its recommendations on an agreed basis.  In this regard we are assisting ourclients in preparing for pre-action protocols and have hosted a meeting between key stakeholders toexplore how the pre-action protocols will be operated in practice.  Further details of our implementationof the recommendations of the Working Group are addressed below under Our Experience.
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III. Submissions

A. Review the law of torts from the perspective of the management of clinical negligence and
personal injury claims in order to assess the effectiveness of the legal framework and to advise on
and make recommendations on what further legal reforms or operational changes could be made
to improve the current system:In respect of legal reforms or operational changes, it is our view, as mentioned at the outset, that therecommendations of the Working Group should be the starting point for this Expert Group’s review. Webelieve that if those recommendations were implemented in full they would contribute significantly toensuring that clinical negligence claims are resolved at an earlier stage, that claims progress more swiftlythrough the courts and that fairer outcomes are achieved for both plaintiffs and defendants. The ExpertGroup is likely well aware of the core recommendations of the Working Group, but for ease of referencewe set out in summary the key topics with which the Working Group was concerned:

 Module One was concerned with forms of damages awarded in personal injuries and medicalnegligence actions. The Working Group recommended that legislation be enacted to empower thecourts to make both consensual and non-consensual periodic payment orders.
 Module Two examined and endorsed the introduction of a pre-action protocol in respect ofclinical negligence claims. The proposed protocol is highly detailed, addressing issues such asdisclosure of clinical records, letters of notification, requirements in respect of admitting ordenying liability and requests for an apology. Importantly, the Working Group gave detailedconsideration to the introduction of pre-action protocols in England and Wales.1
 Module Three was concerned with case management of clinical negligence claims. The WorkingGroup produced draft rules of court for the case management of such claims. Crucially, theWorking Group stated that such rules could only operate effectively in conjunction with a pre-action protocol. It reiterated the findings of Module Two in this regard.
1. Pre-Action ProtocolA very significant recommendation of the Working Group is the establishment of a pre-action protocol forclinical negligence claims.2 We fully support this recommendation, and believe that a pre-action protocolwould significantly enhance the efficacy of clinical negligence litigation in Ireland. It would, we believe,lead to cases being compromised much earlier.  The pre-action protocol would establish certain pre-action obligations, and prescribe specific time limits for compliance with them.In our view, it would greatly enhance the efficiency of litigation if disclosure parity was enforced asbetween the plaintiff and defendant when the claim is being investigated at a pre action stage. Specifically,we believe that the plaintiff should be required to share all medical records obtained with the defendant.Currently, a great deal of resources is expended on obtaining such records through an onerous and oftencostly discovery process, which slows down the progress of the claim, increases expense and uses courttime.

1 Working Group on Medical Negligence and Periodic Payments, Module Two Report, p24.
2 Working Group on Medical Negligence and Periodic Payments, Module Two Report. See executive summary of
recommendations in respect of pre-action protocol at p 7.
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We believe disclosure parity could be achieved through a pre-action protocol, and we support the view ofthe Working Group in this regard. The Working Group identified early disclosure of medical records asone of the key benefits of a pre-action protocol, noting that it would facilitate “an informed consideration
by the parties of any potential claim or defence.”3 Disclosure of records is among the key elements of theClinical Negligence Pre-action Protocol in England and Wales.4 The Working Group commented that asthings stand, clinical negligence claims are often commenced before they are properly investigated,leading to a “scattergun” approach at the outset.5 We agree with this view, and agree that a pre-actionprotocol in respect of disclosure of records would serve to accelerate investigation of claims, and therebyreduce the number of claims that are ultimately litigated.
Our experience
It is our view that pre-action protocols are appropriate for all clinical claims and not just
catastrophic claims. Based on our experience of dealing with clinical negligence claims, the
significant delays are occurring during the early stages of the claim, when waiting for records,
details of the claim and details of the special damages claims.  As a result, we believe pre-action
protocols would significantly reduce the life span of a case.  We often make efforts to adhere to a
voluntary pre-action protocol with the plaintiff’s solicitors on a consensual basis in an effort to
progress claims quickly and to resolve them at an early stage.

We have had good results in this regard including the settlement of a catastrophic personal injury
case pre-proceeding. In that case there was a willingness by the Plaintiff to provide significant
detail in relation to allegations of negligence, the claim for special damages and the plaintiff’s
condition and prognosis, which allowed our client to form an early view on liability and quantum
and achieve settlement pre-proceedings.

Our experience on all claims, including lower value claims, confirms that if the parties share as
much information as possible at an early stage a quicker view can be taken on liability and
quantum, which facilitates an early resolution of the claim.

2. Case ManagementPerhaps the most significant, overarching, recommendation of the Working Group is its conclusion that asystem of case management for clinical negligence claims needs to be introduced. We fully endorse thisconclusion, as well as recommendations in respect of the various discrete aspects of case managementidentified by the Working Group.In essence, case management involves the progress of a case being closely supervised by the Court, with aview to ensuring swift progress to trial or resolution. It should be noted that case management is now awell-established feature of the Irish courts. In the Commercial Court, all proceedings are case managed.6That Court’s detailed case management system is designed to streamline the preparation for trial, removeunnecessary costs, and ensure full pre-trial disclosure, and is widely regarded as very successful in
3 Working Group on Medical Negligence and Periodic Payments, Module Two Report, p7
4 Working Group on Medical Negligence and Periodic Payments, Module Two Report, p19-20.
5 Working Group on Medical Negligence and Periodic Payments, Module Two Report, p29.
6 Order 63A, Rules of the Superior Courts.
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achieving those aims.7 If case management is so effective in commercial matters, there is no reason why itshould not be so in clinical negligence claims.In our view, an effective case management system requires the appointment of dedicated judges to casemanage clinical negligence cases. This would closely mirror the Commercial Court model, wherebyspecialised judges manage the progress of commercial claims. While we feel that all clinical negligenceclaims should ideally be case managed, we accept that judicial resources are limited.8 As such, it is ourview that there are certain clinical negligence claims that should receive priority in terms of casemanagement. We would point in particular to cases concerning catastrophic injuries and cases concerningtreatment or diagnosis of cancer where the plaintiff has a limited life expectancy.A core benefit of a case management system is that it would require the parties to disclose expert andwitness statements, as well as schedules of loss, significantly earlier than currently occurs. In our view, itwould be preferable to provide for such exchange prior to service of the Notice of Trial. We support theview of the Working Group that the existing setting down procedure, under which a Notice of Trialrequires to be served by one or other party, should be replaced by a procedure whereby the judgemanaging the case would fix a trial date when satisfied that the proceedings are ready to proceed to trial.9As the Working Group commented, current requirements in respect of disclosure operate only after thesetting down of the proceedings for trial,
“…at a point far too late… to enable the issues raised by the expert and non-expert evidence of the
respective parties to be identified and condensed to those areas of dispute – whether as to fact or
law, and whether in respect of causation, liability or quantum – necessary to dispose of the claim at
trial, or – preferably – on a settlement prior to trial.”10For these procedures to be effective, they must take place earlier. The draft rules of Court adopted by theWorking Group set down strict time lines for the disclosure of expert and non-expert evidence, which webelieve to be appropriate.11

Our experience
We have acted in a significant number of cases which have been case managed due to a short life
expectancy of the Plaintiff. We have seen first-hand and experienced the benefits.

As an example, we were involved in a case relating to failure to diagnose cancer, in which the
Plaintiff had an extremely short life expectancy.  As a result of case management, settlement was
achieved 21 days after proceedings issued.

In our experience, case management works due to the involvement of a judge at an early stage,
who directs the progress of the claim with clear deadlines.  Our experience has been a positive one
with case management leading to greater collaboration between legal teams, often facilitating
settlement.

We appreciate there is a resource issue with regard to the case management of all clinical
negligence claims and therefore we would recommend, in the first instance, the use of case

7 See eg. Dearbhail McDonald, “Speed and publicity in High Court's big business section” (Irish Independent, 4
February 2015)
8 As noted by the working group. Working Group on Medical Negligence and Periodic Payments, Module Three
Report, p13.
9 Working Group on Medical Negligence and Periodic Payments, Module Three Report, p13.
10 Working Group on Medical Negligence and Periodic Payments, Module Three Report, p14.
11 Working Group on Medical Negligence and Periodic Payments, Module Three Report, p25-27.
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management for catastrophic injury claims and claims where the plaintiff has a short life
expectancy.

3. Joint ExpertsIn our view, there are cases in which it would be appropriate for the parties to be encouraged to engage ajoint expert for quantum investigations. We would take the view, however, that it would not beappropriate for a joint expert to be imposed on the parties, but rather that such an expert could beappointed on a consensual basis, albeit with the strong encouragement of the court.
Our experience
A significant number of solicitors in our healthcare department have worked in England and
Wales, where use of joint experts is common. It is their experience that the use of joint experts in
quantum investigations has assisted with narrowing the issues between the parties at an earlier
stage, reducing costs and reducing the need for Court time when a hearing commences. We
strongly endorse the use of joint quantum experts in this jurisdiction.

4. Consolidating Section 17 Offers and Lodgments/tenders and extending
their scopeThere is a need for reform of the Section 17 Offer12 process and the lodgment/tender process. Theoverarching purpose of these mechanisms is to encourage settlement of claims without the need toproceed to trial. We believe that they enjoy some success in achieving that goal, but suffer from somesignificant limitations. We believe that Section 17 offers do not work effectively because there are nospecific costs implications if the offer is not beaten. While the defendant may compel delivery of a Section17 offer, there is in effect no downside to the plaintiff refusing a Section 17 offer, or for either party tomake a Section 17 offer that is completely unrealistic. Though tenders/lodgments do have costsimplications, the times at which they can be made is limited and this restricts their use and underminestheir impact.We suggest that the Section 17 and lodgment/tender processes should be consolidated into one unifiedprocess, modelled on an analogous procedure under the Civil Procedure Rules of England and Wales,known as a Part 36 offer. 13 Part 36 offers can be made at any time, and can be made by both plaintiff anddefendant. There is no requirement that monies be paid into court. A party who refuses a Part 36 offerwill face costs penalties if it is later beaten or not beaten at trial. We believe the Part 36 Offer procedure ismore effective than the current Irish procedures in encouraging parties to make realistic attempts tosettle at an early stage of proceedings. We also believe the fact that Part 36 allows for significant flexibilityin making renewed offers assists in maintaining momentum in attempts to settle from the very outset ofproceedings, to their ultimate conclusion.

12 Section 17 of the Civil Liability and Courts Act 2004
13 See Civil Procedure Rules,  Part 36 – Offers to Settle. https://www.justice.gov.uk/courts/procedure-
rules/civil/rules/part36
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Our experience
It is our experience that the time limits on Section 17 offers makes them ineffective in most cases
because at the time the defendant is obliged to make a Section 17 offer, the defendant does not
have all the relevant information to make an informed decision on the value of the claim.
Furthermore, the lack of any confirmed cost penalty for not accepting a Section 17 offer reduces its
effectiveness. Although there remains uncertainty as to whether Calderbank Offers are applicable
to personal injuries claims, we often make them and find them to be more effective than Section
17 offers.

We find that the use of the lodgment/tender process is successful in bringing claims to a
resolution. However, it is often the case that when the Court Rules allow a lodgment/tender to be
made, the defendant does not have all the information in relation to the plaintiff’s claim,
particularly special damages.  When all this information is to hand, we apply to Court to make a
late lodgement/tender. While we are finding these lodgments/tenders are being accepted, it is
frustrating that they are being made so late and the applications are taking up Court time. Our
experience suggests that if all relevant information was provided at an earlier stage and there was
a mechanism allowing defendants and plaintiffs to make a Part 36 styled offer at any time, claims
would resolve much earlier.

5. Consistency and predictability of Awards of DamagesWe believe that the Expert Group should consider recommending that judges contribute to the creationand publication of guidelines on potential awards for specific injuries, similar to the JSB Guidelines inEngland and Wales and the Book of Quantum14 published by the Injuries Board.
Our experience
It is our experience that a significant roadblock to settling claims is the uncertainty surrounding
the likely award a plaintiff might receive in Court. Genuine views as to the likely award a plaintiff
will recover in Court can differ greatly between the different legal teams. While both parties are
keen to settle the claim, the lack of certainty as to what a Court would award creates an
impediment to settlement.

6. Interim PaymentsGreater emphasis should be placed on interim payments whereby an interim award of damages would bemade prior to the final determination in respect of damages, and would ultimately be deducted from thesum awarded. We agree, therefore, with the Working Group recommendation that provision should bemade by law for the making of interim awards of damages15, by the court. We also suggest that if thereare circumstances where a defendant is willing to make an interim payment on a voluntary basis thisshould not be construed as an admission of liability.  We would further be of the view that the making ofan interim payment should not set in train any obligations for the compensator under the Recovery of
14 General Guidelines as to the amounts that may be awarded or assessed in Personal Injury Claims General
Guidelines as to the amounts that may be awarded or assessed in Personal Injury Claims – Book of Quantum (2016).
Available at: https://www.piab.ie/eng/forms-guidelines/Book-of-Quantum.pdf
15 Working Group on Medical Negligence and Periodic Payments, Module One Report, p41.
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Benefits Assistance Scheme. Such obligations are not appropriate until a final award of damages isdetermined.
Our experience
We are often faced with claims, particularly at a pre action stage, where an interim payment
towards future treatment costs would assist with alleviating the plaintiff’s injury, and even
potentially avoiding the need for litigation. An example of this is dental claims where often the
plaintiff is seeking funds for remedial treatment. Defendants would be more inclined to make
interim payments of this nature if they were assured it would not be construed as an admission of
liability and if such action did not, as it currently does, result in them being liable to discharge
anything owing under the Recovery of Benefits Assistance Scheme.

Our clients have also made interim payments to assist catastrophically injured plaintiffs with their
short term needs pending resolution of their claim, often where the plaintiff’s prognosis is unclear
and settlement would be premature or where the plaintiff has to complete quantum
investigations.  These payments are made as an advance to the plaintiff and our experience is that
they have been welcomed by plaintiffs.

7. Future LossesThe issue of compensation of future losses in the case of catastrophic injury was addressedcomprehensively by the Working Group. We support its conclusions in respect of the problems that arisewhen pecuniary losses are compensated only by lump sum awards, and we welcome the enactment oflegislation for periodic payment orders in catastrophic injury cases via the Civil Liability (Amendment)Act 2017. We suggest that the Expert Group should call for the immediate commencement of thislegislation.
Our experience
We have represented defendants in a number of catastrophic injury claims where lump sum
payments were made and shortly thereafter, the plaintiff sadly passed away.  Equally, there are
circumstances where plaintiffs have out lived their projected life expectancy at the time of the
award and therefore run out of funds. These outcomes make for a compelling case for the
introduction of PPOs which we believe are in the best interest of plaintiffs.

Since 2010 we have been and continue to be involved in a large number of cases where on consent
and with the court’s agreement, interim payments have been made pending PPO legislation.

Our experience has been that many catastrophic injury claims have been resolved in this way very
efficiently and effectively, often through a mediated settlement. Without implementation of the
PPO legislation there will be a move back to lump sum payments. We have already seen such a
move in more recent settlements.



Confidential July 2018 Page 9 of 14

B. Consider whether there may be an alternative mechanism to the court process for
resolving clinical negligence claims, or particular categories of claim, particularly from the
perspective of the person who has made the claim. To do this, the Group will examine whether a
mechanism could be established which would deal more sensitively and in a more timely fashion
with catastrophic birth injuries, certain vaccine damage claims or with claims where there is no
dispute about liability from the outset.  It will also examine whether an alternative dispute
resolution mechanism or a no fault system would be effective in some cases:

1. Injuries BoardWe are of the view that the Personal Injuries Assessment Board (“PIAB”) would not be an appropriatemechanism to deal with clinical negligence claims, and that the status quo whereby they are excludedfrom PIAB’s remit should continue. Clinical negligence claims are fundamentally complex, and thiscomplexity means they are not suited to the PIAB structure. Many cases involve multiple defendants,often with overlapping responsibility for care of the plaintiff, and potentially overlapping and intersectingliability. Unlike the majority of personal injuries claims, causation is often strongly contested in clinicalnegligence claims, and again, the causative roles of the acts of different defendants can be extremelydifficult to evaluate. Due to this complexity, investigating such claims is onerous and requires a highdegree of expertise and significant time commitment on the part of the solicitors involved. Solicitors must,in turn, identify appropriate experts and draw on their advice in the course of investigations.
Our experience
Clinical negligence by its very nature takes time and resources to investigate. In our view, those
investigations can be streamlined - and this would be assisted by pre-action protocols and case
management as discussed above – but they cannot be short circuited. It would not be possible for
PIAB to properly investigate and evaluate clinical negligence claims quickly, and PIAB would, in
any event, struggle to obtain the necessary medical reports from suitably qualified experts in a
timely manner. We believe that clinical negligence claims processed through PIAB would likely
end up being litigated, thereby merely delaying resolution further.

2. Stricter rules and guidelines in relation to the use of mediationWe believe that parties to clinical negligence proceedings should be more strongly encouraged, andpotentially even compelled, to engage in mediation.  We believe that if a party refuses to engage inmediation, they should be required to provide detailed reasons for that refusal. We recommend that thereasons provided should not be made known to the court, but that they should be on record and availableto the taxing master in the event that costs are taxed.The Mediation Act 2017 is a welcome addition, insofar as it imposes an obligation on solicitors to adviseclients to consider mediation before initiating proceedings. However, in our view it does not go farenough.A significant problem with mediation is that it is often employed at a late stage in proceedings, usuallywhen the case is soon to be heard. We believe that the Expert Group should consider ways to encouragemediation at an earlier stage, such as the pre-action stage and post-defence. Mediation at these stages
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would be more likely to succeed if implemented alongside the pre-action protocol and case-managementprocedures discussed above.The Working Group made a number of valuable recommendations in respect of mediation, which we noteand endorse. It recommended that mediation be suggested as part of pre-action protocols16 and thatprovision be made for suspending time limits if mediation was underway.17 In discussing the casemanagement procedures of the Commercial Court, the Working Group noted the strong encouragement ofthe parties to settle the case by way of alternative dispute resolution, including mediation18, and it notedsimilar provisions that arise under the English pre-action protocol for clinical negligence.19

Our experience
Our experience is that mediation is being used more and more in clinical negligence claims.  This
development is very much welcomed.  We have had very positive outcomes from mediation of
clinical negligence claims, including many catastrophic injury claims.  We have resolved many
claims through mediation which we thought would be impossible to resolve.  We have narrowed
the issues in dispute through mediation in cases where we have been unable to reach an overall
agreement, such as agreement on key issues such as life expectancy. Our experience of mediation
is that resolution is often achieved as the parties are willing to share information and engage.

One of the difficulties with the current use of mediation in clinical negligence claims is that it
frequently occurs late and often when a hearing date has already been provided.  It is our view
that mediation should take place much earlier. A pre-action protocol would facilitate this.

3. No fault SchemeThe Expert Group may consider recommending a move from our current system to a no-fault system forclinical negligence claims. In principal, we would be in favour of a no fault scheme for catastrophic injuryclaims, however, we would express some reservations in respect of such a proposal. First, the right tosue/the right of access to the courts is a constitutional right that could not be abrogated by statute. Asystem which abolished the right to sue in clinical negligence in its entirety would likely require aconstitutional amendment. Second, even in jurisdictions where no-fault schemes operate, difficultiesremain in categorising claims and injuries as covered or not covered by the scheme. Such disputes can,themselves, generate considerable amounts of litigation.20At the broader policy level, we would raise a concern that abandoning tortious liability in respect ofclinical negligence may result in the loss of an important accountability mechanism for patients in respectof the actions of healthcare providers and healthcare institutions. 21 While legitimate worries exist inrespect of defensive medicine, and the negative impact of clinical negligence claims, such claims serve animportant role in holding individuals and institutions accountable for mistakes. Relatedly, the Irish courts
16 Working Group on Medical Negligence and Periodic Payments, Module Two Report, p44.
17 Working Group on Medical Negligence and Periodic Payments, Module Two Report, p33.
18 Working Group on Medical Negligence and Periodic Payments, Module Three Report, p11.
19 Working Group on Medical Negligence and Periodic Payments, Module Three Report, p16.
20 On litigating eligibility see Kachalia AB, Mello MM, Brennan TA, Studdert DM “Beyond negligence: avoidability
and medical injury compensation” (2008) Social Science & Medicine, 66: 387-402.
21 See discussion of this issue in the New Zealand context: Wallis K “New Zealand’s 2005 ‘no-fault’ compensation
reforms and medical professional accountability for harm” (2013) The New Zealand Medical Journal, 126 (1371): 33-
44.
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have recognised that the role of tort law is not just to provide compensation but also to vindicateconstitutional rights such as bodily integrity and the right to life,22 both of which are highly relevant in theclinical context. A no-fault system might provide compensation, but not necessarily vindication.Finally on this point, if a no-fault system is to work, we believe that all compensatory therapies and careshould be provided by the HSE, rather than providing financial compensation to individuals to allow themobtain therapies privately. It is our experience that due to resource limitations therapies and carepackages are not readily accessible through the HSE without long delays and waiting lists, often leading tosuccessful plaintiffs relying on private service providers.
4. Specific redress scheme for catastrophic injury claimsIt may be of assistance to the Expert Group to consider the fact that the UK Department of Health iscurrently considering the establishment of a rapid resolution and redress scheme for severe birth injury.A consultation process has taken place in relation to the scheme and the matter is still underconsideration.23 The scheme would largely remove such claims from the court process, but, interestingly,the policy objective of the scheme is not primarily to save costs. The stated policy aim is:

… to reduce the number of severe avoidable birth injuries by encouraging a learning culture;
improving the experience of families and clinicians when harm has occurred; and making more
effective use of NHS resources.24It proposes an eligibility test based on ‘avoidability’ of the incident, rather than on the traditional test fornegligence.25 The proposal is to pay a package amounting to 90% of what a Court would award in asimilar case. The projection is that 90% of claimants would choose to pursue the redress scheme, while10% would choose to litigate.

5. HSE Ex – gratia PaymentIt may be of assistance to the Expert Group to consider the fact that there is currently an ex gratia schemein place for those who have been affected by certain vaccination programmes. As part of the schemes,individuals are granted medical cards without means testing and certain payments are made for expensesassociated with the acquired illness. In our view, such provisions should be considered for clinicalnegligence claims.

22 Grant v Roche Products [2008] 4 IR 679.
23 The consultation and impact assessment documents are available at
https://www.gov.uk/government/consultations/rapid-resolution-and-redress-scheme-for-severe-birth-injury
24 Impact Assessment, p1.
25 Bolam v Friern Hospital Management Committee [1957] WLR 582, Bolitho v City and Hackney Health Authority
[1998] AC 232.
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C. Examine the role of the HSE in addressing the problems encountered by persons involved
in clinical negligence claims and addressing the health needs of persons affected by clinical
negligence, with consideration given to whether particular care packages could be made available
for persons with specific injuries e.g. cerebral palsy following birth;

1. Letters of comfort from HSEA significant portion of financial awards made in clinical negligence claims are based on the presumptionthat the plaintiff will not be able to benefit from any of the State provided services following an award,because of the resulting change in their financial circumstances. This should be addressed.We believe that this could be addressed by establishing a practice whereby once liability is established,the HSE would provide a letter of comfort guaranteeing that the plaintiff’s medical card will not bewithdrawn, and guaranteeing that they will be entitled to HSE provided services such as care packages.We suggest that such letters of comfort should be administered by a central unit within the HSE operatingon a nationwide basis.  We do appreciate, however, that a separate problem arises from the fact that Stateservices are generally oversubscribed; sometimes they are not readily accessible by successful plaintiffs.We recognise, of course, that successful plaintiffs cannot take priority over other patients.
Our experience
Based on our experience, we believe that letters of comfort from the HSE in this regard would be
hugely welcome by plaintiffs.  We often see instances where plaintiffs are extremely concerned
that they may lose their medical card or their place in a disability centre. This results in Plaintiffs
claiming an increased sum for the provision of these services privately.

A letter of comfort from the HSE would not only assist with providing plaintiffs with more
certainty regarding their future medical care but would  also significantly reduce the costs of the
awards payable as plaintiffs would be in a position to obtain future treatment through the HSE
rather than on a private basis.

E. Consider the impact of current tort legislation on the overall patient safety culture,
including reporting on open disclosure:We are strongly in favour of open disclosure and firmly believe that it promises significant benefits for thepatient and for the promotion of an overall culture of patient safety. Open disclosure is already mandatedby the ethical code of the Medical Council, alongside a duty of candour in respect of adverse events.26 Wefully endorse this duty of candour being placed on a statutory footing. We have reviewed the GeneralScheme of a Patient Safety Bill27 and we support its central proposition: that serious patient safetyincidents shall be subject to mandatory open disclosure. We also endorse the provisions of the CivilLiability (Amendment) Act 2017 governing open disclosure, including the protections afforded tohealthcare professionals in respect of insurance and admissibility in proceedings.
26 Guide to Professional Conduct and Ethics for Registered Medical Practitioners
(Medical Council, 8th Edition 2016), Paragraph 67.
27 Available at: https://health.gov.ie/wp-content/uploads/2018/07/General-Scheme_Patient-Safety-Bill_5-July-
2018.pdf
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Summary

To assist the Expert Group we have attached by way of an Appendix a summary of our recommendations.We would also welcome an opportunity to expand on our views and experiences by way of oralsubmission to the Expert Group.
Hayes Solicitors
07 August 2018
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Appendix

Summary of Recommendations
Review the law of torts from the perspective of the management of clinical negligence and
personal injuries claims

 The Expert Group should consider the reports from the Working Group on Medical Negligenceand Periodic Payments and recommend implementing the recommendations therein in full,where not already implemented.
 Pre-action Protocols should be implemented for all medical negligence claims. Disclosure parity ofmedical records should be achieved through the Pre-action Protocols.
 A dedicated judge or judges should be appointed to case manage clinical negligence claims in theHigh Court.
 Case Management should be implemented for catastrophic injury claims and claims where thePlaintiff has a reduced life expectancy. If resources allow, it should then be implemented for allclinical negligence claims.
 Parties to clinical negligence claims should be encouraged to use joint experts for quantuminvestigations.
 The Section 17 and lodgment/tender process should be consolidated with clearer rules in relationto the costs implications and more flexibility in relation to when they can be made.
 Judges should contribute to the creation and publication of guidelines on awards for specificinjuries.
 A greater emphasis should be placed on interim payments.
 The Civil Liability (Amendment) Act 2017 introducing Periodic Payments should be implemented.

Consider whether there may be an alternative mechanism to the Court process for resolving
clinical negligence claims

 There should be stricter rules and more specific guidelines in relation to the use of mediation.
 A State funded ex gratia payment scheme should be considered for certain clinical negligenceinjuries.

Examine the role of the HSE in addressing the problems encountered by persons involved in
clinical negligence claims

 Consideration of practice whereby once liability is established, the HSE would provide a letter ofcomfort guaranteeing that the plaintiff’s medical card will not be withdrawn and that they will beentitled to HSE provided services.
Consider the impact of current tort legislation on the overall patient safety culture, including
reporting on open disclosure

 Mandatory open disclosure of serious patient safety incidents.


