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THE MANAGEMENT OF CLINICAL NEGLIGENCE CLAIMS 
 

(e)  CONSIDER THE IMPACT OF CURRENT TORT LEGISLATION ON THE OVERALL PATIENT SAFETY 
CULTURE, INCLUDING REPORTING ON OPEN DISCLOSURE 

 

1. INTRODUCTION 
 
The Medical Protection Society (MPS) welcomes this opportunity to provide comments on this 
review of the law of torts and current system for the management of clinical negligence claims.  MPS 
is the world’s leading member-owned, not-for-profit protection organisation for doctors, dentists 
and healthcare professionals.   
 
MPS protects and supports the professional interests of more than 300,000 members around the 
world, including more than 16,000 medical and dental members in Ireland.   
 
MPS in-house experts can assist with the wide range of legal and ethical problems that arise from 
their professional practice. This may include assistance with clinical negligence claims, complaints, 
medical and dental council inquiries, legal and ethical dilemmas, disciplinary procedures, inquests 
and fatal accident inquiries. 
 
MPS has an in depth knowledge of the medico-legal environment for healthcare professionals in 
Ireland and significant experience of the Irish civil litigation system, and would be very happy to 
provide further evidence to the review in addition to this submission. 
 
 
2. OPEN DISCLOSURE 

All healthcare professionals have a professional duty to promote an open, learning culture and MPS 
continues to share its expertise on tackling barriers to open disclosure. Open communication can 
improve the dynamics in a multi-disciplinary team, build trust between patients and healthcare 
professionals and create an environment where lessons can be learned from mistakes.  

MPS has long advised its members that a meaningful apology is not an admission of liability;  rather, 
it is an acknowledgment that something has gone wrong and a way of expressing empathy. MPS 
recognises however, that this can be challenging for healthcare professionals as they remain fearful 
of blame or personal recrimination. 

MPS has always been of the view that whilst you can mandate disclosure through legislation, it is not 
an instrument that appropriately addresses the attributes of high quality and open communication. 
MPS has concerns that a legal duty of candour on organisations can become a distraction that may 
inadvertently result in a “tick-box” process when something goes wrong. This may mean that 
patients do not get the meaningful and sincere explanation and apology they deserve.  
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It can take time for all the facts, and perhaps the reasons why and how the events occurred, are 
understood. Until these are established, speculation should be avoided as this is unhelpful to all 
involved. However, this consideration should not hinder a prompt apology being forthcoming.   

MPS advocates a full and objective review of the event, with the patient being informed as to any 
lessons that can be learnt moving forward. A commitment should be made to understand and learn 
from what has happened to reduce the likelihood of it happening again.  

Healthcare professionals remain fearful of blame or personal recrimination if they report incidents. 
We believe that the optimal way to change healthcare professionals’ behaviour is through cultural 
change: creating an environment of normalising reporting errors and engendering an eagerness to 
report, investigate and learn from adverse events without the fear of litigation. 
 
It must be ensured that legislation and obligations on healthcare professionals do not add to the 
culture of fear. Staff should be encouraged to act appropriately when something goes wrong and to 
feel confident to demonstrate individualised empathy, sincerity, and comprehensiveness in 
subsequent investigation.  
 
 
 
 
 


