
THE MEDICAL PROTECTION SOCIETY [MPS] 

 
REVIEW OF THE LAW OF TORTS AND CURRENT SYSTEM FOR THE 

MANAGEMENT OF CLINICAL NEGLIGENCE CLAIMS 
 

(b) CONSIDER WHETHER THERE MAY BE AN ALTERNATIVE MECHANISM TO THE COURT 
PROCESS FOR RESOLVING CLINICAL NEGLIGENCE CLAIMS, OR PARTICULAR CATEGORIES OF 
CLAIMS  

 
 

1. INTRODUCTION 

The Medical Protection Society (MPS) welcomes this opportunity to provide comments on this 
review of the law of torts and current system for the management of clinical negligence claims.  MPS 
is the world’s leading member-owned, not-for-profit protection organisation for doctors, dentists 
and healthcare professionals.   
 
MPS protects and supports the professional interests of more than 300,000 members around the 
world, including more than 16,000 medical and dental members in Ireland.   
 
MPS in-house experts can assist with the wide range of legal and ethical problems that arise from 
their professional practice. This may include assistance with clinical negligence claims, complaints, 
medical and dental council inquiries, legal and ethical dilemmas, disciplinary procedures, inquests 
and fatal accident inquiries. 
 
MPS has an in depth knowledge of the medico-legal environment for healthcare professionals in 
Ireland and significant experience of the Irish civil litigation system, and would be very happy to 
provide further evidence to the review in addition to this submission. 
 
 
2. PRE-ACTION RESOLUTION  

MPS believes that the starting point for any such Review is pre-action resolution through the use of a 
pre-action protocol.  A pre-action protocol would encourage the fair, just and timely settlement of 
disputes by facilitating: 
 

1. Early communication between claimant and defendant. 
2. Early and full disclosure of information about any dispute. 
3. Early investigation of circumstances. 
4. Proportionality. 
5. The narrowing of issues to be determined through litigation in cases which do not reach 

settlement under the protocol. 

This can only be achieved through transparency and a willingness from both sides to lay their cards 
on the table.  For example, when sending a Letter of Claim the claimant should be required to 
provide: 
 

1. Details of any alleged negligence and harm suffered and whether supported by expert 
evidence. 
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2. Details of all heads of loss being claimed together with vouching. 
3. A detailed index of all hospitals attended and practitioners that provided treatment.  
4. A list of all records that they hold or are trying to recover.   
5. All relevant medical records held by the claimant. 

The deadline for any Letter of Response under a pre-action protocol should run from the date of 
disclosure of all relevant records, rather than service of the Letter of Claim, in order to allow the 
defendant to properly investigate and, where appropriate, make an offer to resolve the claim. 
 
If the claimant commences proceedings in the absence of full disclosure, the defendants should be 
able to stay proceedings to allow for recovery of records, and sufficient time to investigate / provide 
a Letter of Response. 
 
The use of pre-action protocols in Scotland, Northern Ireland and England & Wales has been very 
successful.   However, MPS believes that pre-action resolution has the greatest prospects of success 
when costs sanctions are applied where parties fail to comply with the requirements set out under 
the protocol.  It is MPS’ position that all reasonable steps should have been taken to achieve 
resolution before legal proceedings are commenced. 
 
3 PRE-ACTION OFFERS 
 
MPS would welcome the introduction of processes and procedures that encourage parties to make, 
properly consider and respond to settlement offers, in order achieve earlier resolution of claims, 
curtail legal costs and free up court time. 
 
At the pre-action stage, MPS would favour the following: 
 

1. The use of formal written offers, containing a schedule of loss/vouching, and, where 
relevant, a counter-schedule in order that both parties can properly quantify claims.   

2. Time limits put in place for claimants to: accept offers, consider whether any of the offers 
under each head of loss can be accepted to narrow the areas in dispute, request any 
additional information required in order to consider the offer, and issue a reasoned 
response. 

3. A requirement that, in any reasoned response issued, the claimant must: reject the offer 
outright, giving reasons for the rejection; or reject the offer and make a counter-offer, giving 
reasons. 

4. A requirement for parties to consider whether it is appropriate to arrange a settlement 
meeting or engage in any other form of ADR if an offer of settlement has been made. 

5. The requirements for claimant’s solicitors to put all settlement offers made to their client. 

 
4 CONSIDERATION OF INTERIM PAYMENTS 
 
MPS is keen that plaintiffs be obliged to reasonably consider any offer of interim payment made by a 
defendant to allow them to access appropriate remedial medical/dental treatment once liability has 
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been accepted.  This could apply to, for example, psychiatric care/therapy or replacement of missing 
teeth to limit ongoing pain and suffering or restore function. 
 
Where plaintiffs are alleging ongoing injuries, direct payments could be made by defendants to 
treating practitioners to ensure prompt treatment is accessed.  Such payments would be of benefit 
to all parties in ensuring losses and continuing pain and suffering are mitigated. 
  
If the plaintiff has unreasonably refused to avail themselves of such an offer, the court should take 
this into account in assessing both general and special damages. 
 
5 ALTERNATIVE DISPUTE RESOLUTION 
 
MPS welcomes the Mediation Act 2017 as a means of achieving fair but swift resolutions to what can 
be complex disputes between parties.  MPS believes that in order for the Act to achieve its purpose, 
the court should impose costs sanctions against any party unreasonably refusing to engage in the 
mediation process. 
 
Particularly in clinical negligence actions, mediation can be particularly useful in order to create a 
forum for the plaintiff to seek an explanation from the clinicians involved as to what happened and 
to seek an apology, where appropriate.  
 
 
6.  NO FAULT COMPENSATION 
 
In its simplest and purist form, a No-Fault compensation (NFC) scheme does not require the proof of 
fault or negligence for someone to be compensated for their injuries. Around the world there are 
numerous examples of NFC schemes for injuries resulting from clinical treatment. As the world’s 
leading medical defence organisation, MPS is well versed in both the academic debate around NFC, 
and the practical considerations of designing such a scheme.  
 
No two schemes are ever the same. Each has its own criteria about the scope of coverage – from 
entry tests (such as was the harm ‘avoidable’) injury thresholds, the inclusion of retrospective harm, 
and the scale of any monetary award. 
 
MPS has a long history in New Zealand, where the NFC principle sits at the centre of compensation 
for injuries resulting from clinical treatment. NFC in New Zealand is by international standards a 
firmly established scheme. The body responsible for administering the scheme, the Accident 
Compensation Corporation (ACC) – was established by statute in 1972.  Since then, legal challenge 
and argument over the scope of ACC cover has been a recurring theme. This is because the New 
Zealand NFC scheme – like many others – requires causation to be proved.   In recent years, MPS has 
seen a steady growth in the number of legal challenges against the decisions of the ACC. As an 
example, in April 2016 MPS received a report from a Cardiologist member, who had been asked by 
her patient’s lawyer to comment on a ACC decision to decline a treatment injury claim. This was on 
the premise that even if the patient’s myocardial infarction had been detected earlier, this would 
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not have resulted in earlier treatment, and hence would not have prevented or limited the ensuing 
cardiac damage. 
 
The Irish Government would have to give detailed and careful consideration to the appropriateness 
of the threshold(s) for a no-fault compensation scheme as the length of time the harm has 
continued for will very often be the subject of legal argument.  This could have long term 
implications for any scheme. 
 
The causation element of the legal test is where the technical arguments previously outlined, 
emerge. It is also where expert costs escalate as proof of causation is sought.  Expert evidence will 
invariably still be required under any no fault compensation scheme, where medically 'reasonable 
care' will be defended, and proof required that the patient suffers continuous harm. 
 
While a threshold would be needed in a NFC scheme, to prevent it being overwhelmed by a large 
number of minor injury cases, there will inevitably be considerable debate about whether this 
particular threshold is set at an appropriate level.  
 
Models for compensation such as those operating in Sweden and Denmark require the claimant to 
satisfy two tests.  First that there has been a physical or mental injury caused by treatment and then 
the so-called “avoidability” test - which is whether the injury could have been avoided in the hands 
of a specialist. This is a higher bar than in Ireland which classifies the healthcare practitioner in terms 
of reasonable skill.   
 
Only New Zealand has a truly no fault scheme as it compensates claimants who have a physical 
injury causally related to treatment by a registered healthcare practitioner and “it was not a 
necessary part or ordinary consequence of the treatment”.  The other hallmark of the non-tort 
based systems is that compensation and professional accountability is decoupled.  Indeed under 
Danish and New Zealand law, doctors are obliged to inform patients about the compensation 
schemes and have to help patients file their claims.  
 
Many of the countries that have opted for a more limited NFC scheme in healthcare have targeted it 
towards high value claims. As such, many schemes are tailored for obstetrics and cases of severe 
neuroglial impairment in new-borns. In 2009 the Japanese Government introduced the Obstetric 
Compensation System for Cerebral Palsy; a central aim of which is to provide swift monetary 
compensation for babies who develop cerebral palsy related to brain juries sustained during 
childbirth - regardless of whether or not there has been malpractice. In October 2017, the UK 
Government proposed Voluntary Birth injury Rapid Resolution and Redress scheme (VRRS) for 
England. 
 
In summary – the design and implementation of alternative models of compensation, such as NFC, 
are immensely complicated. MPS has considerable experience and knowledge of the broad debates 
around the NFC principle. In 2009, MPS was a member of the Scottish Government’s Working Group 
on the issue, and provided detailed input. 
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As the Expert Group and the Irish Government consider the NFC principle, MPS stands ready to 
provide any assistance that may be required, and is eager to share its expertise on this issue. 
 
7.  VACCINE DAMAGES 
 
In the UK, the Vaccine Damage Payments Act 1979 provides a lump-sum social security benefit to 
children who had become severely disabled as a result of vaccination.  It came in the wake of a scare 
over the safety of the whooping cough (pertussis) vaccine.  Claimants may also be eligible for 
compensation in circumstances where: 

• their mother was vaccinated against while pregnant 
• the claimant was in close physical contact with someone who had an oral vaccine 

against poliomyelitis 

A statutory Vaccine Damage Payment of up to £120,000 is available to claimants who can 
demonstrate a 60% disability as a result of vaccination.   The scheme has however been criticised by 
a number of health care providers and their patients as a result of the requirement to demonstrate a 
60% disability.  It is also suggested that it is often difficult and time consuming to secure a payment.    
 
 


