
Submissions to the Expert Group to Consider Alternative Mechanism 
to the Court Process for Resolving Clinical Negligence Claims. 
 

I would share the opinion that in its current form the law of torts and the current system does not 
serve well the public or the health service itself. Currently my experience is that reviews of outcomes 
become quickly mired in legalistic stand-offs and are overpopulated with various experts and 
representatives. Further issues that reach a  larger national scale are unavoidably drawn into the 
real-politick of the time. 

  

I would like to see a system that is designed around the patient and their loved ones and our shared 
ambition for health care pathways that optimise outcomes and are self-improving.  

 
Two issues that I would like to see addressed are patient expectations and the adversarial tort 
system itself. 

 

As regards patient expectations I am of the opinion that healthcare needs to be more honest in  
marketing its wares. To this end I would like to see a communication pathway established where 
high risk procedures are clearly registered centrally before they are embarked on so that all parties 
can transparently agree to the risks involves. I fear if this is not developed that risk avoidance 
defensive practice will disenfranchise the public. 

Secondly when a case does not have the outcome expected  I would like to see an independent 
panel of experts and others with no bias or vested interest to be allowed look at the case and given 
an opinion whether it has merit  and need to progress to legal process. This would not seek to 
dissuade those seeking recourse to the courts, but I feel a forum of review and education/discussion 
would allay the fears and concerns of many applicants who would not then feel the need to seek 
legal proceedings. Further I would hope that such a body would also clearly articulate when such a 
review should be encouraged. 

I am particularly concerned about the area of diagnostics. I mean diagnostics in all their forms ; 
radiology, tissue sampling, blood tests, endoscopy etc. This seems to be an area where the public 
does not understand that all the tests have limitations, and none are 100% accurate. I would like to 
see an educational process that parallels all health promotion with more honest appraisals and 
information to the public on what these tests can and can’t do. For example, we have not done 
enough to explain to the public that breast screening doesn’t prevent breast cancer or that there is 
no effective screening for lung cancer or that early and late diagnosis of pancreas cancer doesn’t 
often change outcome. We need to work harder on engaging the public on our limits and  bring 
them with us on the journey to do better. All the diagnostics have appropriate educational and 
training bodies that should be supported to broaden their membership beyond specialists and 
thence to become a reference and advisory to the public on tests they embark on. As such I think all 
would have better understanding of outcomes. 

Finally, the tort law system in this jurisdiction appears to me ultimately to be an individualistic 
competition that is about winners and losers and rarely seeks to work for the common good. I do not 



see the value of paying for large teams to then challenge one another. This may or may not work for 
the individual, but I have rarely seen any final decision be sent forward to change how we practice. 
The legal system needs to work closer with health providers to take judgements and change 
practice. If indeed a team believes there was wrongdoing and indeed if the teams and the judge pass 
such judgement the medical profession should be informed for all cases and the profession, then 
should seek to withdraw those procedures or change them or challenge the cases where necessary. 
Currently to my knowledge there is now way for ordinary citizens or healthcare professional so 
understand the quarterly findings of the courts in healthcare matters of all types. If we don’t learn 
from the courts how can we modify our practice? The medical-legal relationship should be a live , 
synergistic and dynamic interaction that ultimately seeks the greater good for individuals and 
society. 

 

Sincerely  

Professor Leo Lawler 
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