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Submission to the Expert Group to Consider Alternative Mechanism 
to the Court Process for Resolving Clinical Negligence Claims 
 
Introduction 

The Edward M Kennedy Institute is committed to the development of society’s ability to 
manage conflict, contending that the responsibility for the knowledge of alternative dispute 
resolution should belong not just with State actors but starts with individuals, the academic 
community and to the various groups and associates which make up society.  We aim to 
achieve an international reputation in developing the capacity of people across society in 
the areas of dialogue, mediation, negotiation and conflict resolution.  
 
The Institute, through its teaching, research and external engagement addresses conflict 
and conflict intervention, including negotiation, mediation and restorative practice, in an 
integrated way across different fields of interest.  These fields of interest include workplace 
negotiation and mediation, commercial disputes, family mediation, community conflict and 
peacebuilding.  We have a strong reputation for the quality of our teaching and research 
with particular strengths in: 
 

• Building, through an emphasis on theory and practice, the capacity of practitioners 
and policy makers for reflective approaches to conflict and conflict interventions; 

• The generation of new knowledge on conflicts facing society that requires 
interdisciplinary engagement and innovative means of fostering collaboration 
between academics, practitioners, communities, educators and researchers. 

 
The Institute does this by offering a range of academic programmes and creating new 
knowledge through participation in practitioner-involved and interdisciplinary funded 
research projects.  The Institute collaborates with other academic departments within 
Maynooth University as well as national collaborations (the Mediators’ Institute of Ireland, 
Glencree Centre for Peace and Reconciliation) and international collaborations (Harvard, EU, 
etc). In addition to developing specialised executive level programmes for public servants, 
diplomats, business leaders, civilians and security personnel, the Institute engages 
externally through facilitation of dialogue and working with networks including the Irish 
Defence Forces, joint groups of Palestinian and Israeli future leaders, Muslim, Christian and 
Jewish leaders concerns with religion and conflict, former Loyalist and Nationalist 
combatants, Loyalist and Nationalist community engagement networks, and the Traveller 
community. 
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Submission in relation to Broad Area b) 
 
The question as to whether there is an alternative mechanism to the court process for 
resolving clinical negligence claims, or particular categories of claims, particularly from the 
perspective of the person who has made the claim (broad area b) is very simply ‘Yes’.   
 
In recent years Ireland has seen a growth in the use of alternative dispute resolution, 
specifically mediation, in many areas of life.  Issues being dealt with in a timely fashion 
directly by those involved is one of the identified benefits of using mediation.  Based on the 
needs of the people impacted by clinical negligence and those making claims on their own 
or on behalf of others, arbitration remains too adversarial and legalistic to be an appropriate 
alternative to Court.  Mediation, however, is an alternative process which is currently used 
in: 
 
• enabling couples to separate their assets and to re-negotiate their relationship as 

separated parents to their children; 
 
• negotiating commercial disputes arising between organisations, contractors and 

suppliers; 
 
• resolving workplace disputes from employee to employee, employee to employer and 

employer to trade union to restore working relationships or to negotiate an end to some 
relationships; 

 
• building peace agreements and sustaining those agreements in changing political and 

economic times; 
 

• most recently, through the State Claims Agency in its broad work and, specifically, in 
relation to cervical cancer screening. 

 
Here in Ireland we also have examples of the use of restorative justice and restorative 
practice in some of our schools, within communities and in the work undertaken by An 
Garda Siochana, the probation service and organisations such as the Glencree Centre for 
Peace and Reconciliation and Facing Forward. 
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The prevailing attitude, in our experience, to claims of clinical negligence is that they are 
often met with initial defensive reactions and then adversarial procedures which further 
traumatise those who have suffered most.  Consideration needs to be given to recognising 
that terrible events occur which may have no fault and which may, only now, be 
preventable based on what has been learned from the awful situation; that human frailty or 
unforeseen consequences of actions or treatments lead to physical, mental and emotional 
harm; and it is possible to accept responsibility for a sequence of errors where liability is 
fully accepted. 
 
Addressing issues through alternative dispute resolution is increasingly likely to be 
supported by professionals with demonstrated competence and accreditation as mediators.  
Professionals working as mediators may specialise in some areas of conflict and dispute 
intervention or may work more generally across various areas.  The legal profession, among 
other professions, has not only a responsibility for informing people about mediation (both 
prior to and with the advent of the Mediation Act 2018) but has also shown an interest in 
acquiring the skills to mediate resolution of disputes.  A challenge always in conflict and 
negotiation work is the attitudinal restructuring required to move from a profession of 
origin to the professional role of mediator.  The willingness and ability of a mediator to sit 
with the vulnerability of people traumatised by what has happened to them or a loved one 
and the vulnerability of the people representing the organisation attributed with causing 
this harm is critical.  Focussing on negotiating ‘a deal’ following a commercial model of 
mediation fails to understand what the real interests are for the future emotional well-being 
of all those impacted as well as their financial security for the future – which can never 
compensate for the loss or injury suffered, only support future care or recovery.  
 
In November 2012 and again in 2015, Janine Geske Distinguished Professor of Law at 
Marquette University Law School spoke here in Ireland to mediators – in the Mediators’ 
Institute of Ireland and also international mediators who had travelled to an international 
conference here in Maynooth University (and to Sean O’Rourke in RTE).  She spoke about 
her work in the US and internationally in incorporating restorative justice principles into 
high emotional conflicts.  There is unlikely to be a conflict that is more highly emotional than 
one leading to a clinical negligence claim.  The principles of restorative justice call all of us to 
truly listen to those with whom we disagree, so that we can better understand the deep 
harm that has been inflicted, help us to recognise our shared humanity and offer a path to 
building peaceful relationships. Restorative justice calls us to reflect on who is being 
harmed, to identify the nature of that harm and then to work on bringing healing to the 
people who have been affected. The processes do not “solve” every problem, but it reminds 
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the participants that we are all part of a human family. The way out of our pain and anger is 
not to lash out but to listen to each other “with our hearts as well as our heads.” 
 
When the sensitivity of clinical negligence claims is considered, the current approach to the 
cervical cancer screening failures illustrate a very real gap that exists in taking a 
predominantly commercial approach to such matters.  The commercial mediation model is a 
valid and important one.  It also tends to be highly legalistic.  However, clinical negligence 
claims are made by human being who have had their past, present and future seriously 
impacted by traumatic experiences.  The learning that is important for clinical negligence 
claims is that mediation cannot be a purely commercial, problem-solving and transactional 
process and meet the needs of those most deeply impacted by the clinical negligence to 
have their trauma understood.  This requires the integration into the process of restorative 
practices so that there can be a full understanding and acknowledgement of the pain, loss, 
grief and anger of people and their families.  Where we equate human loss to a commercial 
transaction we do a great injustice and disservice to those who have experienced these 
traumas and who will continue to have to live with them.  The ‘compensation’ for pain and 
loss suffered is to sit and listen to people as they share what they experienced and how they 
experienced it, to sit and listen to people whose dreams and futures have been 
catastrophically spun off their axis by what has happened.  The commercial transaction or 
negotiation is then rooted in compassion and properly focused on what is needed for the 
future – as no amount of money can compensate for the loss or trauma. 
 
This is not inventing something that is new.  It is about recognising the importance of 
situation to the process that will be used.  Alternative or Appropriate Dispute Resolution 
allows for process flexibility that often is not possible within the procedural and legal 
structures of the court environment.  The risk is that adversarial habits are hard to break.  
The risk is also that ‘solving the problem’ or paying for the problem to go away fails the 
people who have suffered most.  Mediation skills need to be integrated with restorative 
practices which allow for hurt and loss to be expressed by those who have suffered and will 
continue to suffer – and for shame and compassion to be felt by those hearing those 
realities.  Restorative practice is often assumed to imply some restoration of a past 
relationship when, just with mediation, it is future focused.  The restorative element is in 
restoring emotional equilibrium to people, restoring goodwill and trust, restoring hope for 
the future. 
 
In considering process, first and foremost a commitment needs to be iterated to addressing 
such claims speedily (with an indicative timescale for response – acknowledgement first of 
the claim in respect to the people making that claim, and then an offer to meet to 
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understand the claim).  A commitment must also be made to the organisations involved 
being prepared to exhaust every informal route to resolve these claims and the formal – 
challenge the basis of the claim in court – is a last resort for the organisations while 
remaining an option for the people making the complaint where direct negotiation or 
mediation is not successful in satisfactorily resolving the claim.  This matter of organisations 
being held accountable by the government departments or agencies who fund them is 
crucial.  Claims such as these are most likely, as we see so often when reaching settlement 
takes years of time and energy with huge emotional and financial costs, to trigger 
defensiveness and ‘push-back’ from medical practitioners and organisation managers.  The 
recent settlement with four female academic staff in NUI Galway could have been 
addressed more quickly and more humanely through ADR.  That organisational decision was 
not in the long term interests of either the university reputation, relationships with the staff 
concerned or trust in the working environment in the wider staff.  Designing process needs 
to start with context and accountability in the system.  Preferably understanding between 
the organisations and the State can be co-created through dialogue with a default to a State 
decision if needed with monitoring and evaluation of the reality of what actually happens.  
Learning from the experiences of those involved to date in ADR processes, such as 
mediation, would be invaluable to that dialogue and design. 
 
The organisational process when such claims are received needs to be held to account on its 
humanity as much as its procedural robustness.  This requires: 
 
• Acknowledgement of receipt of a claim immediately – this is urgent and important to 

the claimant. 
• Follow up to understand what has happened (a key first restorative practice question). 
• Offer to meet (in mediation - if direct negotiation between the organisation and people 

impacted has not resolved the claim). 
• Ensure that a mediator is qualified and accredited by a professional body such as the 

Mediators’ Institute of Ireland – and has the competence to balance all the interests, 
including emotional needs and financial issues. 

• Agree the boundaries of confidentiality – specifics of what is discussed in mediation 
remains confidential unless and until all parties involved reach agreement on what will 
be communicated, when, where and to whom.  The assumption that even the 
agreement reached is confidential rather than negotiable is a fallacy that was 
appropriately and importantly challenged by Vicky Phelan as part of her mediation 
process about cervical cancer screening.  The Mediation Act 2018 requires an 
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Agreement to Mediate be signed and this needs to be scrupulously fair to the claimant 
as well as the organisation.   

• The mediation process allows time and space for the claimant(s) to be listened to in 
relation to what has happened, its impacts on them and others close to them, the 
hardest part of this for them and what they think needs to happen to make things as 
‘right’ as they can be in these circumstances.  Once again, these are restorative 
questions.  They value and honour the personal trauma of the events that led to the 
claim.  Not all mediators will be comfortable to ask and listen to the answers – that 
competence is critical for mediators working in such sensitive areas.  Some mediators 
may be skeptical because this is beyond their current problem-solving practice.  The 
process will also need to incorporate the commercial aspect in terms of financial 
settlement for the present and future. 

• One critical perspective on mediation is a concern that it takes ‘justice’ into hidden 
places. The Financial Services & Pensions Ombudsman (FPSO) has commissioned 
research – which will be launched on 12 September 2018 – on the balancing of 
transparency and confidentiality.  There needs to be clarity on what will be transparent 
to the public and State in terms of these matters.  The specifics of what is shared in the 
room between the people there is not for publication.  The details of 
agreements/settlements reached need to be known from the perspective that 
agreement/settlement is or is not reached.  What is in the public interest beyond that is 
important to agree.  The State will, of course, need to have full cognisance of 
settlements reached in monetary terms. 

• A major gap in ADR use in Ireland is the lack of evaluation and publication of same.  
Qualitative and quantitative approaches to understanding from the people involved 
what their experience has been like in using mediation is important.  This not only 
monitors the use and effectiveness of mediation, but informs future use and 
development of mediation in the interests of the people impacted, those making the 
claim, those responding to the claim, the State and the general public.  

 
Thank you for the opportunity to make this submission.  If we can be of any further 
assistance in your work, please do not hesitate to contact me. 
 
 
 
 
 
 
Treasa Kenny         2 August 2018 
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