
Medical Defence Union submission to Expert Group Review of law of torts 

and clinical negligence procedure 

The MDU is a non-profit making mutual organisation, owned by our medical and dental members.  In 

exchange for payment of an annual subscription, MDU members receive access to the discretionary 

benefits of membership that include medico-legal services such as assistance with and indemnity for 

clinical negligence claims.  Our submission to the Expert Group on behalf of the MDU’s medical 

members in Ireland is based on our experience of the clinical negligence claims system in Ireland, 

and on how the clinical negligence procedure operates in the UK. Our comments below address only 

the aspects of the Review on which we have sufficient and current experience in Ireland. 

a) Review of the law of torts 

The MDU’s experience in Ireland is that clinical negligence litigation is a lengthy process where the 

system doesn’t allow for early identification of and focus on the points at issue in a case that would 

facilitate early resolution. The drawn out nature of the process is exacerbated by late exchange of 

expert evidence and there is seldom the potential, for example, for meetings of experts that usually 

aid early resolution.  Our experience remains that most cases still conclude at a late stage and very 

often just before trial, with all the additional and unnecessary costs that entails.   

By contrast, our experience in the UK is very different.  In considering the potential for review of the 

clinical negligence procedure in Ireland, we suggest it could benefit from reforms similar to those 

recommended by Lord Woolf in England in his 1996 Report Access to Justice. The Civil Procedure 

Rules came into force on 26 April 1999 and replaced the Rules of the Supreme Court and the County 

Court Rules and embodied the reforms proposed by Lord Woolf and his committee The objectives 

were to deal with each case justly, expeditiously, to ensure proportionality, to ensure that the 

parties are on an equal footing, to limit costs as far as possible and to ensure the appropriate 

allocation of the court's resources. 

The changes to the civil procedure included, for example, the introduction of a pre-action protocol 

and the requirement for service of letters of claim (with details of the allegations) and for return of 

letters of response based on expert evidence within a specific time frame.  These have been in effect 

for nearly 20 years and their success can be measured in the way they have, as intended, speeded 

up the procedure considerably and ensured the great majority of clinical negligence cases are 

resolved outside formal proceedings.   There are further benefits from the introduction of Part 36 

offers which are an additional incentive to settle cases because of the costs pressures for both sides. 
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Some procedural reforms from the Access to Justice Act 1999 (that followed Lord Woolf’s report) 

were not as effective as intended and we would not recommend them. In particular the introduction 

of conditional fee agreements and the ability for claimants to recover insurance premiums from 

unsuccessful defendants.   Conditional fee agreements had the unintended consequence of 

removing claimants’ interest in their costs and as a result their solicitors were frequently able to 

agree uplifts of up to 100% on their costs which were payable by the defence in the event of a 

successful outcome.  By the mid-2000s it became clear that in most low value cases, claimants’ 

solicitors’ costs were far exceeding their clients’ compensation awards. In addition, the cost of 

premiums for After the Event insurance rose unchecked.  In order to address this, changes were 

introduced in the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) so that 

uplifts and ATE premiums (except expert report costs) are not recoverable from defendants such as 

the MDU.  It is too early to establish how successful these reforms have been, but there are some 

signs of their positive effect on introducing greater proportion to costs in very low value claims.  

The Ministry of Justice is undertaking a post-implementation review of these and other aspects of 

LASPO which should conclude in late 2018 or early 2019. If the Review wishes to consider 

conditional fee agreements, this MoJ review may be a useful source of information.   

b) Alternative mechanisms 

The procedure in England does not allow cases to get to trial without a demonstrable effort to 

resolve the case.  There is no requirement for formal resolution but the sides must be able to 

demonstrate they have at least attempted resolution. Alternative mechanisms can include informal 

methods such as round table meetings of experts or even telephone conversations to narrow down 

the issues in respect of breach of duty and causation and to try to resolve them; through to formal 

alternative dispute resolution.   We find the requirement on both parties to try to resolve cases 

before trial works because the process of narrowing down the matters at issue and focusing on the 

key points allows the parties to understand the strength or otherwise of their case and to agree a 

resolution. 

We have limited experience of more formal methods of ADR but NHS Resolution, which deals with 

claims against all National Health Service organisations in England, launched a claims mediation 

service in 2016.  Details of the benefits so far and a case study are given on pages 50 & 51 of the 

body’s most recent Annual Report. 

We do not advocate no-fault compensation for clinical negligence claims as the available evidence 

suggests it will increase considerably the number of cases in which compensation payments are 

https://resolution.nhs.uk/wp-content/uploads/2018/07/NHS-Resolution-Annual-Report-2017-2018_digital.pdf
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made and thus the overall cost.  However, we have advocated no-fault compensation for birth injury 

claims where compensation awards well over £20million are being made in England.  NHS 

Resolution, which deals with and pays for all these cases, is (with the Department of Health and 

Social Care) currently developing a procedure for defined birth injuries which arises out of a 2017 

consultation on Rapid Resolution and Redress in birth injuries.  The aim of the scheme would be to 

provide redress outside the clinical negligence procedure and we refer you to NHS Resolution’s 

Annual Report for 2917/8 (linked above) for further details. 

e) The impact of tort legislation on patient safety 

There are commentators who maintain that the rising cost of clinical negligence litigation is linked to 

patient safety, but the drivers on the numbers and cost of litigation are principally legal and 

economic, in Ireland and England.  The tort procedure in Ireland should have no impact on patient 

safety as the two are separate, that is to say that tort reform should not be undertaken with the aim 

of improving patient safety as there is very little evidence that it will achieve such an aim.  However, 

adverse incidents that have resulted in claims may be a useful source of lessons from which 

improvements may be made to clinical procedures with the aim of improving patient safety. 

In respect of openness when something has gone wrong, doctors in Ireland are subject to a 

professional duty to promote and support a culture of openness and candour. This means that when 

something has gone wrong, doctors are expected to take part in investigations and to share with 

patients and families what went wrong and what can be done to put it right and to stop something 

similar happening again.  All of this is irrespective of whether the patient or family are or may be 

contemplating litigation.  Patients’ organisations often say that the need for answers and 

explanations is one of the great motivators for patients who decide to sue.  Our experience when 

assisting members when things have gone wrong is that, while it is of course done because it is the 

right thing to do, openness and candour in the early stages, with a prompt explanation and an 

apology if appropriate, may be all the patient is looking for.  By providing appropriate details to the 

patient or family at an early stage, it may be possible to prevent litigation.   

 

Jill Harding 

Head of Claims, Medical Defence Union 

MDU contact:  mary-lou.nesbitt@themdu.com 
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