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SUBMISSION TO THE EXPERT GROUP ON REFORM OF THE LAW OF TORT RELATING TO 
MEDICAL NEGLIGENCE 

For brevity, I will assume a male doctor and a female child catastrophically injured at birth and will refer only to 

the doctor, though in principle what I say is applicable also to other personnel involved and to the hospital. 

Perhaps the best way to present my submission is first to describe what to an observer without inside 

information seems to have become a “normal” sequence of events following catastrophic birth injuries.  The 

cost of supporting babies who have suffered such injuries is enormous and the support their parents receive from 

the State (that is, the community) does not even pretend to meet their needs.  On top of the trauma of having a 

severely incapacitated child, with the consequences to their own lives that flow from that fact, such parents have 

to wrestle with the financial cost – often wildly outside their ability to fund – of supporting their child.  In the 

absence of community support, such parents have almost no choice but to seek to recover the funds they need 

and will continue to need for an indefinite time, by legal action. 

No medical procedure can be handled perfectly.  Such a standard is impossible, and would be even if 

obstetricians, midwives and maternity hospitals treated only one patient at a time, an obvious impossibility.  

Where a confinement has not resulted in the delivery of a healthy child, it will always be possible for another 

doctor with expertise in the area to review how the birth was managed and say, firstly, that the doctor in charge 

should have done something he did not do, or should not have done something he did, and, secondly, that his act 

or omission caused the injury.  So traumatised parents, unable to provide for their incapacitated daughter, have 

little choice but to become plaintiffs on her behalf, with the stress and delay that entails.  Unless their claim is 

settled, their child will probably be at least two years old, and probably more, by the time her claim comes 

before a judge.   

That judge faces a dilemma.  He (again, I will assume a male) knows that if the plaintiff is 

unsuccessful, the family will have to care for an incapacitated child for an unknown length of time, and will be 

unable to provide the expensive equipment and treatment their daughter will need as long as she lives.  The 

pressure to find for the plaintiff is close to being irresistible.  But if the judge finds in favour of the plaintiff, he 

effectively loads on to the obstetrician the responsibility for the injury, which is a heavy burden for anyone to 

carry, and probably particularly heavy for someone who has dedicated his working life to obstetric medicine. 

Realistically, a judge hearing such a case cannot deliver justice to both parties, and he usually decides to make 

an order that allows the parents to support their child, although that may unjustly stigmatise a skilful 

conscientious doctor.   

Moreover, a pattern of finding for plaintiffs in such cases makes the law absurd.  Professional 

negligence is essentially failure to show the competence a patient or client is entitled to expect from someone 

who holds himself out as having specified professional qualifications.  All professionals make mistakes.  No 

advocate ever had even one perfect day in court, where every word and every silence was impeccable.  Our legal 

system recognises the human fallibility of judges by including provision for appeal against judicial decisions.  It 

seems incongruous that judges who admit they are fallible expect obstetricians to be infallible 

Childbirth is a natural process, but it is not risk-free.  Things sometimes go wrong.  That is the nature 

of human reproduction. Well run and well staffed maternity hospitals can reduce the risks inherent in giving 

birth, but cannot eliminate them.  An obstetrician who has handled with reasonable professional competence not 

just one delivery on one day or night, but maybe twenty or more, daily or nightly for years, and who is 
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stigmatised by a finding of negligence against him because of one statistically inevitable human error does not 

receive justice.  Nor should a doctor, or the hospital where he works, be treated as having insured mother and 

baby against anything going wrong, but that is often the effect of such findings of negligence.   

Judicial awards, assuming the judge finds in favour of the plaintiff, are lump sums, representing the 

best guess the judge can make about how expensive it is going to be to look after the injured child for the rest of 

her life, and how long that life is likely to be.  Such a guess is almost certain to be wrong.  If the judge 

overestimates the cost, or the child’s life expectation, the award, which will be paid directly or indirectly by the 

community, will be too large, and the community will have paid too much.  If the judge underestimates, the 

child (who may meanwhile have become an orphan) will run out of money. 

As well as the award, the community has to pick up the bills of two legal teams plus expensive expert 

witnesses.  Given the number of babies born in Ireland every year, even if a small, statistically acceptable 

percentage of deliveries goes wrong, that percentage will produce multiple claims and multiple bills.   

A finding of negligence against a medical practitioner has become almost a normal part of professional 

life, instead of being a warning to the public against consulting that doctor.  The advice, “Don’t go to that 

doctor: he has been found guilty of negligence”, will be met with, “Show me one who hasn’t.”  It should be a 

major event in the life of any professional person that a judge decides he has been guilty of negligence.  A 

conscientious professional against whom such a finding has been made should pause and consider whether he 

should continue to practice or needs re-training.  But under our system such a finding against an obstetrician 

may become a normal event, or even a recurring one, in his working life. 

The current system also erodes trust between doctor and patient, a relationship where trust is 

fundamental.  How can an obstetrician be expected to give a full and frank account of what happened during a 

confinement to a patient who may use his words to sue him?  Attempts to require him to do so are unrealistic. 

A SUGGESTED REMEDY 

I propose that the Irish people should decide through their organs of government that a child chronically 

disabled as a result of a birth that went wrong, and her parents, should be financially supported by their fellow-

citizens to the extent needed to allow them all to live, so far as that may be possible, as fulfilling and contented a 

life as they might have had that calamity not struck them.  As I shall try to show below, such a decision should 

have benefits for the community, but I argue that we should do it as an extension of the “neighbour principle” – 

see Donoghue v. Stevenson [1932] A.C 562 and, more importantly, Luke 10 25-36.  We should do it because 

the people suffering are part of our community, that is, our neighbours, and it is the right thing to do.  The 

benefits I see from such a decision, additional to the satisfaction of having acted rightly are as follows.  

• Most importantly, Ireland ceases to be a community that turns its back on its helpless children

• We relieve the family of such children from the stress of prolonged and doubtful court proceedings.

• We avoid having to pay very substantial legal costs.  (Legal specialisation in medical negligence will

certainly decrease and may end, but the rest of us will benefit.)

• The aid we offer will be geared to the needs of the child and her family.  Judges will no longer have to

indulge in guesswork about cost and life expectation.






