
 

 

Managing Partner      Partners                                      Associates              Legal Executives                  Office Manager 
Ernest J. Cantillon                 Karen Bohane         Melissa Gowan              Lyndy Cantillon                   Suzanne Buckley                                    Patricia Hughes 
                                                Sinead Carroll         Karen Kearney               Jody Cantillon                      Ita Gray 
                                                Pat Daly                  Aisling O’Leary               Orla Kelly                            Rebekah Jefferson 
                                                Eilean Duane          Mary Scriven                                                              Kate Morrissey 
                                                Susie Elliott                                                                                                Angela O’Donovan 
                                                                                                    Anne Wallace   
Cantillons Solicitors, 38/39 South Mall, Cork, T12 W522, Ireland 
T: +353 21 427 5673   | E: info@cantillons.com | WWW.CANTILLONS.COM 

EJC/NW/C1431(Misc file) 

 
12th July 2018 

Mr. Justice Charles F. Meenan  
 
 
 
BY EMAIL ExpertGroup@health.gov.ie  
 
 

  
 
RE: REVIEW OF CLINICAL NEGLIGENCE CLAIMS 
 

 
Dear Mr. Justice Meenan, 

I would like to make some brief observations (which I can elaborate on if necessary).    

 

a) MANAGEMENT OF CLINICAL NEGLIGENCE CLAIMS 

(i) Contents of Defence 

I believe that it is universally accepted that the earlier a case settles, the better for both the 

Patient / Plaintiff, and for the resources of the Indemnifiers.      If there is introduced (as is 

proposed by the Patient Safety Bill 2018) to  have mandatory open disclosure for serious 

reportable safety incidents, then that should help (considerably) in bringing forward the 

point in time at which focus has to be placed on what happened, and why it happened.     

This is undoubtedly the first step.     

A similar second step needs to take place when it comes to pleadings.    The State Claims 
Agency indicate that well over 90% of their cases settle, but they are a bit coy about saying 
at what stage in the process they settle.  I think that lawyers know that the cases settle very 
late in the day.  From speaking to defence Lawyers, and from my own experience, it is quite 
clear that the reason that they settle so late in the day, is because of the lack of instruction, 
and the lack of focus, which is brought to bear on a case, until the prospect of a Court date 
looms, when of course focus is then necessary.  If the time to focus could be brought 
forward to the time of filing the Defence, there would be a lot of unnecessary trials (and 
discovery) avoided.   If a Defendant had to plead, with particularity, what happened and 
why it happened, and if such a pleading had to be backed up by an Affidavit of Verification, 
together with penalties for a false pleading, then focus would indeed be brought to bear on 
the content of a Defence.   At the present time, we have nothing but blanket denials 
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(notwithstanding S12 of the Civil Liability and Courts Act 2004).   The high point of a 
positive plea, is to the extent, in clinical negligence cases, that it might be pleaded that the 
Defendant followed recognised practice, without giving any further information.   That type 
of generalised pleading and general traverses, in my respectful view, has no place in a 
modern developed system of justice.     
 
On reading Defences currently, one can see how Defendants purport to comply with 

Section 12 of the 2004 Act.  The Defendant will:- 

1) Specify the allegations that do not require proof (usually the name of the parties!).  

2) The allegations that he / she requires proof of (usually every allegation).  

3) The Defendant will set out the grounds for which he / she are not liable, usually 

because it is set out that they have no liability!   Hardly illuminating.  

4) One may get some flavour of the Defence, if there is an allegation of contributory 

negligence, but that often is a generalised plea, such as “failure to mitigate”.     

If a Defendant had to set out what his / her position was, with particularity, that would 

require focus to be placed at the time of the Defence, particularly when such a Defence has 

to be verified by Affidavit.     

I appreciate that the traditionalists will suggest that the Plaintiff carries the burden of 

proof.  That is undoubtedly so, and I do not think that that position should be 

altered.  Traditionalists will also say that one has a right against self-incrimination.   That is 

also so, but I think that, unfortunately, that right has come at too high a cost, in terms of the 

expense that is now associated with litigation, which expense can be removed, if a 

Defendant has to set out their stall with some particularity.  It should not be forgotten that at 

trial the Defendant will, firstly, have to put his/her position to the Plaintiff, and the Plaintiff’s 

experts.   Secondly, the Defendant may opt to give evidence and, if he / she does, he / she 

will have to set out their position.    Thus, all that is being suggested here, is the bringing 

forward from the trial date, to the filing of Defence stage, the disclosure of what the 

Defendant’s position is.   

At a practical level, it is very difficult to try and explain the position to a victim of a clinical 

negligence.   Such persons often anxiously await the Defence, which they anticipate will tell 

them what the position of the Defendant is.   They are perplexed when informed that the 

Defendant is declining to set out the position.   They cannot understand that Society should 

tolerate such a process, and I cannot justify it to them.   

May I respectfully draw attention to the obligations on a Plaintiff to plead, with considerable 

particularity, his / her case, and the (some might call draconian) provisions that apply if he / 

she oversteps the line by exaggerating the case.    
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Recent events have got people to focus on the necessity for mandatory disclosure.   As you 
know, the Francis Inquiry in the UK investigated the adverse events that occurred in the Mid 
Staffordshire area.  Mr. Francis QC unequivocally recommended mandatory disclosure to 
be backed up by criminal sanctions if in default.   I cannot understand why we cannot have 
a similar obligation in relation to pleadings by Defendants.   In reality, the rational for a 
Doctor to be truthful to his Patient, should also obligate that Doctor, when he is a 
Defendant, to be truthful to his Patient (when the Patient is a Plaintiff).     There is no 
rational for differing standards, and in fact one would have thought that the standards in 
Courts, where truth is on such a pedestal, would be higher. 
    
 

 
(ii) Time Limits 

Whist the point I set out below is not confined to clinical negligence cases, it is my 

experience that time limits are ignored (at considerable cost) in clinical negligence cases.  

The time limits set out in the Rules of the Superior Courts are universally ignored.   The 

time limits set by the Court for filing of pleadings are largely ignored.   There is little or no 

penalty imposed upon a party in default.   The Plaintiff invariably has to chase and pursue a 

dilatory Defendant.   In fact, some State Departments are the most egregious offenders.   It 

is as if, at times, different Rules apply to the State, and they seem to be indulged.  One 

would have thought that it is the State who should be setting the standard, but that is not 

the position.  It strikes me as being fundamentally unfair whereby one goes through the 

bureaucracy of having to send various warning letters, and then bringing a Motion, for 

example in default of Defence, and then a Defendant is given a further 6 weeks, and that 

time limit is just ignored.   The Plaintiff then has to return to Court, when the defaulting 

Defendant may, yet again, get further time, and this ‘merry go round’ can be perpetuated, 

until ultimately Judicial patience will be lost.  However, it seems to me to be fundamentally 

unfair that a defaulting Defendant should be indulged to this extent.     Should the tables not 

be reversed, so that the party in default has to come back to Court if they want further 

time.  In other words, that if a Motion for Judgment is brought that the standard Order 

should be that Judgment should be granted, unless the Defendant files their Defence (or 

whatever pleading is in default) within the period.  If they want further time, the onus should 

not be on the innocent party (in terms of time) to have to continually hound a defaulting 

Defendant.   The times set out in the Rules, and / or the times Ordered by the Court, should 

mean something.  They will only mean something if there is a sanction that is 

meaningful.  There is no meaningful sanction at the moment.    

In short, Unless Orders need to be the norm, and the obligation placed on the defaulting 

party to look for time, rather than the obligation being placed on the innocent party to 

pursue the defaulter.   
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We have the ridiculous situation whereby a significant number of Judges are, every 

Monday, assigned to deal with these Motions for Judgment, or Motions in default of one 

pleading or another. On reviewing the Legal Diary recently, it seems to me that there are at 

least 3 Judges, and sometimes 4, assigned to these Motions each Monday.   Each Judge 

appears to have assigned to them approximately 70 cases.    Thus, there are between 210 

and 280 Motions listed.    Between Stamp Duty, Counsels’ fees, Solicitors instruction fees 

and outlay, I would estimate that the costs incurred in that, for standard Motions, is about 

€2,000.   Thus, the costs, it seems to me, are somewhere between €420,000 and 

€560,000.   For ease of mathematical calculation, call it €500,000.   That is each Monday 

that the Court is sitting.   If there are 40 sittings per annum, one is talking about wasted 

costs of about €20 million a year.   This excludes:- 

(a) Judicial time which could be undoubtedly spent doing more productive work.  

(b) Registrars’ time.  

(c) Central Office time in filing and dealing with these Motions.  

(d) Courtroom time. 

It really is unacceptable that we indulge Defendants to the extent that we do, when one 

considers the staggering costs involved.  

 

 

b) ALTERNATIVE MECHANISMS TO THE COURT PROCESS IN RESOLVING 

CLINICAL NEGLIGENCE CLAIMS 

 

(i) Pre-Action Protocols 

Pre-Action Protocols are somewhat unknown in this Country.    They are in place in the 

U.K. for some years.   I have been involved in a Group which consists of:- 

(a) Plaintiffs’ Clinical Negligence Lawyers  

(b) Defendants’ Clinical Negligence Lawyers 

(c) Representatives of the State Claims Agency  

(d) Representatives of the Medical Protection Society 

This Group has looked at bringing in Pre-Action Protocols, on a voluntary basis, in Ireland, 

and we are at an advanced stage in our discussions.     
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I think that it is important when considering Pre-Action Protocols, that we do not fall into the 

trap of again requiring a Patient to set out what he knows, without there being a concurrent 

(if not prior), obligation on a Health Service Provider / Doctor, to set out what it knows.       

Too frequently we see situations where Health Service Providers / Doctors raise particulars 

enquiring about a claim, the details of which they are intimately familiar with.   The purpose 

of this appears to be designed to ascertain what the Patient / Plaintiff knows of their 

wrongdoing.   They might then admit to what the Patient / Plaintiff knows, but nothing over 

and above that.   I do not think that this is appropriate, proper or ethical.     A Justice 

System, which has at its core, a Constitution which is imbued with fairness, should not 

endorse such a process.  

By the Health Service Providers / Doctors adopting this mute position, it is leading to a 

situation where a whole series of investigations have to be carried out by a Patient / Plaintiff 

to ascertain what really happened.   This will include discovery, interrogatories, and 

perhaps other enquiries.   It will also result in the retention of a number of experts.   All of 

this would be unnecessary, if the obligation was on the Health Service Provider / Doctor to 

set out, in a candid way from the outset, what actually happened.     

Frequently, in deliberations in relation to Pre-Action Protocols and this entire area of tort 

reform, one frequently comes up with the notion that “Doctor knows best”, and this often 

translates into “Lawyer knows best”.   I think that we need to find out what the Patient / 

Plaintiff wants from the process, and have them at the centre of the process.   

Your Expert Group came about, and has its genesis, from a situation whereby “the Doctor 

knows best” approach, led to what became known as the ‘Cervical Cancer Scandal’.      

There are various strands to this saga, but one of the prominent ones that has caused most 

offence, is the fact that Patients were not informed that errors had been made in the 

reviewing of their cervical smears.   A decision was made that “the Doctor knows best” and 

the patient was not told.    This led to a situation where the Patients, who are supposed to 

be at the centre of the process, did not know that audits had been carried out on their 

cervical smears, which showed that there had been a misreading of the test results.    Thus, 

it seems to me that, if the recommendations that this Group are to be in accordance with its 

Terms of Reference, then it needs to look at the whole process “particularly from the 

perspective of the person who has made the claim”.   As someone who has represented 

Claimants for over 40 years, I can attest to the frustration that is felt by these people, by the 

failure of the Health Service Providers to set out their stall with any degree of particularity in 

relation to what happened.    

I would strongly recommend that Pre-Action Protocols, which require a Health Service 

Provider / Doctor to set out the position (under threat of penalty) should be considered.  

It needs to be remembered that the Patient is the primary and ultimate consumer.   

Everybody else involved in this process, to some extent, exists in a parasitical sense.    
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(ii) Non-Judicial / Non-Court Systems 

I have to say that I think that extreme caution should be taken when considering proposals 

to take clinical negligence actions out of the Courts System.   In my experience, the Courts 

System works, although there are clearly refinements that can, and should, be made to it.   

It strikes me as somewhat perverse that the Courts System (particularly the Vicky Phelan 

case), which unearthed the problems in the Cervical Screening Process should be the 

focus of reform.   The Vicky Phelan case exposed the problems, in a way that was 

transparent, and thus the public came to know of it.     This has led to, inter alia, the setting 

up of this Expert Group.  I would have thought that greater focus might have been placed 

on the manner in which the Health Service Provider has dealt with the matter.      

I value (as I am sure others do) the open Courts System that we have.     

One can see the process.   

One can see what both sides’ positions are.   

One can see the judicial determination.   

If we have a ‘behind a closed door’ system, or a paper system, none of that will appear.  

Clinical negligence actions are often spoken of as David and Goliath battle, with David 

being the patient, and Goliath being the Medical Professionals.   Some Medical 

Professionals behave in a rather high handed austere fashion.  They brush off (on 

occasions) the soundly based complaints of the Patients.  Patients are made to feel very 

small indeed.   When such a Patient goes to Court, they get, not alone their compensation, 

but they also have a sense of vindication and a ‘holding to account’ of the Hospital, Doctor 

or system that they feel has failed them.      

Public vindication is important.  

Public accountability is important.  

If the recent Cervical Cancer Patients were dealt with privately in a paper based system, 

would we ever have the reforms that we are now about to see in the Cervical Cancer 

Scheme.    I think the answer is clearly no.   A holding to account of those responsible in the 

Courts scenario (publicly), has brought political pressure to bear, to ensure that there is a 

far safer System for Cervical Cancer Screening put in place.     This is merely one example, 

and there are many more examples, where litigation has exposed faults in one or other 

aspect of Society, resulting in those faults being repaired (as it were).    

I do understand that some victims of clinical negligence may want their cases dealt with 

privately.  
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There has also been reference to a Medical Injuries Assessment Board (MIAB).    I have 

heard that the State Claims Agency are for, I would suggest good reason, opposed to 

MIAB.     MIAB, if operated like PIAB, will have to assume that each case is an assessment.   

This will involve them investigating what would otherwise be hopeless cases that would 

never have got off the ground if they were to go the normal litigation route.  This is going to 

cost millions in terms of resources required to investigate all such claims.  

I hope the above quick thoughts are of assistance to you. 
 
Kind regards.  
 
Yours sincerely, 
 

________________ 
Ernest J. Cantillon 

CANTILLONS SOLICITORS  
 

ernest.cantillon@cantillons.com 
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