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Submission to Expert Group to consider alternative mechanism to 
the court process for resolving clinical negligence claims 
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From: Kieran Fitzpatrick, Anbally, Corofin, Co. Galway, H54 AX901                             9 July 2018 

Category of contributor - Member of the public 

Deadline = Closing date: Contributors are requested to make their submissions/comments, 
 , before end of 7th August 2018.         [Wordcount = 2595] 

Submissions can be sent to -  ExpertGroup@health.gov.ie 
_________________________________________________________________________________. 

 

The Expert Group will:  

a) review the law of torts from the perspective of the management of clinical negligence and 
personal injury claims in order to assess the effectiveness of the legal framework and to advise on 
and make recommendations on what further legal reforms or operational changes could be made to 
improve the current system (the Group needs to ensure that its work does not duplicate the work of 
the President of the High Court, Justice Peter Kelly on the Review of the Administration of Civil Justice 
on behalf of the Minister for Justice and Equality);  

b) consider whether there may be an alternative mechanism to the court process for 
resolving clinical negligence claims, or particular categories of claims, particularly from the 
perspective of the person who has made the claim. To do this, the Group will examine whether a 
mechanism could be established which would deal more sensitively and in a more timely fashion with 
catastrophic birth injuries, certain vaccine damage claims, or with claims where there is no dispute 
about liability from the outset. It will also examine whether an alternative dispute resolution 
mechanism or a no-fault system would be effective in some cases;  

 

Re a) and b) above, I wish to respond to these two areas together: 

 

ADR is not a Panacea- 

The concept of alternative dispute resolution (ADR) seems to be sometimes misconstrued, in that 
ADR is almost never an alternative to court actions; rather it is only an alternative in the context of 
the availability of court action.  ADR can only operate in a situation, where a litigant can revert to 
court if ADR fails, unless Arbitration is the alternative. But Arbitration is really only suited to inter-
state disputes, or big-business versus states disputes. Otherwise, state run independent courts or 
tribunals provide more independent adjudication, and are needed to comply with constitutional 
obligations.  

In this context, mediation has been advanced as an alternative. However, mediation is really just a 
glorified version of negotiation, which occurs in most cases already, and some 90% odd of cases are 
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settled without court judgement. (I refer to my submission to the Review of Admin. of Civil Justice in 
regard to the defects in the 2017 Mediation Act.2). In the US, a mediation panel system was deemed 
to be unconstitutional. –  

As Richard Young wrote-  

 Although the medical mediation panels withstood early constitutional attack,"' the Florida 
 Supreme Court found them to be unconstitutional in Aldana v. Holub (381 So. 2d 231 (Fla. 
 1980)), as violative of the due process clauses of the United States and Florida 
 Constitutions. Since that time a move has been afoot to re-enact the mediation panels in a 
 constitutional manner. Such a move, however, is unwarranted and would only serve the 
 interests of one party - the defendant. From the claimant's point of view medical 
 mediation panels are undesirable for several reasons.3 

 

Less Adversarial Court Process 

The theme of this consultation appears to be that persons in vulnerable situations should not be 
“dragged through the courts”.  This idea is misguided. The problem is not dragging persons through 
the courts, but dragging persons through the courts which operate in a manner that seeks to give 
the government the upper hand. We simply need to make the process of litigation fairer. There is an 
inequality of arms when middle-wealth persons seek to vindicate their rights, or those of their 
children.   

 

Five reforms are needed— 

1. Alter costs-shifting rules 
2. Introduce periodic payments system 
3. Introduce legal reforms to reduce costs 
4. Allow contingent fees for lawyers with upper cap 
5. Get rid of payments into court system 

1. For example, it has been reported in the media that some parents have been landed with huge 
legal bills when they failed in a tort action regarding an alleged child birth involving medical 
malpractice. The legal costs loser pays rule is unjust and is most evident in such cases.4The state 
must surrender its big stick of exorbitant legal costs, inflated by its own stubborn refusal to 
implement the most basic reforms, such as allowing the state claims agency to deploy in-house 
barristers to represent the agency in court actions. The state prefers to use outside lawyers at huge 
costs despite a Comptroller and Auditor General’s report from 2009 (or 2011?) outlining the savings 
that court be made.  

The loser-pays rule fails to balance conflicting constitutional rights in a fair manner. The state’s 
property rights to money, should not trump citizen’s right of access to justice.  The current system 

                                                           
2 The 2017 Mediation Act is strewn with unconstitutional provisions. 
3 B. R. Young, Medical Malpractice in Florida: A Prescription for Change, 10 Fla. St. U. L. Rev. 593 (2017) . 
http://ir.law.fsu.edu/lr/vol10/iss4/4  
4 Often, these awards are not enforced, but this does not alter the threat, which still looms over people and 
prevents them from seeking justice – In fact, the failure to pursue some families only adds to the capricious 
nature of the threat. 
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allows poorer persons access, at the expense of middle-wealth persons who pay the costs of the 
wins of poorer persons, but who are also deprived of similar rights themselves. So, the American 
rule (each side pays their own costs), or a capped costs system, or an asymmetric costs capped 
system should be the preferred options.   

The victims of an imbalanced legal costs system are not as visible as those that may be created by an 
unjust criminal justice system. In the latter case, if innocent persons are locked up, and the families 
would likely protest for their release. Visibility is assured. But, the victims of denial of justice are 
usually invisible, and if they raise their voices in regard to specific instances, they may be threatened 
by defamation suits. This visibility asymmetry is shamelessly exploited by the state and results in a 
degradation in the rule of law. 

2. By introducing a periodic payment system, the government can save a lot of costs, and avoid 
creating potential conflicts of interests, between carers and vulnerable persons. It can also avoid the 
situation whereby a person runs out of money due to the awarded funds not being adequate. 

With the current system, where court has to calculate how long someone may live; this can result in 
inaccurate estimates. This can result in huge awards being given. Then, the person who is the 
claimant may die much earlier than expected. This results in a big inheritance being left to potential 
carers or relatives.  However, though only likely to happen very rarely, some relatives who may 
stand to benefit from a huge inheritance, may be incentivised to foreshorten the life of a person 
who received the award.5 Hence, the absence of periodic awards system can unethically create 
beneficiaries, and/or result in some persons being left with inadequate resources to look after 
themselves, and the taxpayer may end up footing the shortfall in welfare payments of some form or 
other.  

According to Judge Kirby (Australia)6,  

 “In some jurisdictions of the United States (eg California) the capping of damages and the 
 introduction of annuities and periodic payments for verdicts over a given threshold, together 
 with restrictions on contingency fees, have had a significant effect on medical malpractice 
 suits.  Thus, the premium for liability insurance for obstetricians in California is now said to 
 be $US40,000 whereas in Florida, a State where no such reforms have been enacted, the 
 premiums are said to be $US152,000 a year [43].” 

So why does the government continually drag its feet on this reform despite many calls from judges 
over the years for change?   

 

3.   and 4. - Significant reforms are needed. End loser-pays rule and set an upper cap on the level of 
costs that government will pay in fees to winning claimants. I suggest a maximum of €50,000 fees. If 
this is inadequate, then the claimant can pay the lawyer a percentage of the award, subsequent to 
an upper limit of 30% (of award). Florida, in the US, for example, introduced an upper cap of 33.3%. 
By allowing contingent fees, the claimant can more easily bid one lawyer off another, helping to 
push down fees. 

                                                           
5 Compliance with Article 2 ECHR (right to life) may be contravened by failing to limit perverse incentives.  
6Medical Malpractice - An International Perspective of Tort System Reforms, By The Hon Justice Michael Kirby 
   http://www.hcourt.gov.au/assets/publications/speeches/former-
justices/kirbyj/kirbyj_med11sep.htm#_ftn45  

http://www.hcourt.gov.au/assets/publications/speeches/former-justices/kirbyj/kirbyj_med11sep.htm#_ftn45
http://www.hcourt.gov.au/assets/publications/speeches/former-justices/kirbyj/kirbyj_med11sep.htm#_ftn45
http://www.hcourt.gov.au/assets/publications/speeches/former-justices/kirbyj/kirbyj_med11sep.htm#_ftn45
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A UK medical insurance firm has claimed that legal fees are about 50% higher in Ireland than in the 
UK for similar claims.  And the UK probably has the second highest legal fees in Europe.  Hence, fees 
need to be reined in. 

In (early-eighties) Florida, in the US, medical insurance companies lobbied politicians to introduce 
the loser-pays rule for medical negligence claims. The politician did so, but the insurers then sought 
a reversal in 1985, five years after its introduction.  While the number of claims was reduced, top 
awards had increased by about 50% due to the extra legal costs, and the leverage the threat of costs 
produced (which pushed up the costs of all settlements).  Indigent litigants were not deterred and 
then made up about 40% of claims.  As Young wrote,  

 While the recovery of cost law was an attempt to deter injured Plaintiffs from filing suit, in 
 practical application it has backfired on its staunchest supporters. In a [then 1983] recent 
 Broward County case, trial judge Robert Andrews awarded $4.4 million in attorney's fees to 
 the family of a twenty-six year-old girl who was rendered comatose by a physician's 
 negligence. Stunned by  the size of this award and the possible future applications of this 
 statute, the FMA quickly moved to have it repealed."7 

When all interested parties lobbied for removal of the loser-pays-rule, the Florida Legislature took 
action to repeal the recovery of  costs law , and this took effect in 1985. 

Hence, while the loser-pays rule is advanced as deterring frivolous claims, it only does so for middle-
wealth persons, and actually fuels frivolous claims for indigent litigants, allowing them to coerce 
settlements in cases, where insurers want to limit their own legal costs, knowing none are 
recoverable from “persons of straw”. The medical insurers in Florida finally concluded the American 
rule was the better option.  The Irish no-foal-no-fee system encourages winning lawyers to submit 
huge bills, regardless of the fact that the state may have no prospect of any recovery if it wins. This 
has a hugely inflationary effect on legal costs, which then makes justice inaccessible to most. 

However, a system does not have do either one or the other (i.e. 100% costs recovery versus  0% 
recovery, (as in American rule)). For example, a cap of €50,000 could apply to fees payable by 
government agencies, while a cap of between €5000 and €25,000 could apply to the amount of 
adverse costs payable by claimants (to winning defendant), depending on wealth.  A default cap of 
€5000 should apply, with a defendant permitted to seek an increase where a plaintiff has 
considerable wealth. For persons who cannot upfront the €5000 payment, litigation funded 
insurance should be allowed to be deployed (currently prevented by the 1625 Maintenance and 
Champerty Act). This would allow more people to have access to justice, while limiting the exposure 
of the taxpayer, particularly to legal costs. The government would then be motivated to reduce costs 
by hiring in-house lawyers, a practice, the EU Commission contends saves it a lot of money. The 
government appears to be afraid to introduce any form of costs-capping, as this could demonstrate 
that lawyers might still be willing to work for much lower fees that they are used to getting - Its ”big-
stick” could be undermined. 

Only when the above reforms are implemented can the use of mediation be considered. Otherwise, 
there is no equality of arms, and mediation is just a camouflaged system for bullying middle-wealth 
claimants to accept settlements way below fair levels. Ultimately, it is not the adversarial nature of 
the court system that is intimidating; it is the inequality of arms that results from the failure to 
balance the threats to each side in the negotiations. Mediation, without costs reform simply 
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deceptively casts state agencies/insurance companies in sheep’s clothing while still retaining the 
horns of a Spanish bull (so to speak). 

 

5. The payments into court system (where adverse costs are awarded, if an offer is not bettered) is 
another scheme that wrongfoots one-off litigants and should not be deployed against citizens. 
Research from the UK has demonstrated that this system favours what are called “repeat players”, 
and game-theory backs up this conclusion. This system allows insurance companies and the state to 
actuarially calculate risks to the detriment of claimants, and does so entirely unfairly (due, in part, to 
asymmetric access to data).  It unfairly trades on the fear of claimants, and forces then to settle for 
amounts way below a “market-rate”, if assessed by a court. It is the product of a legal system that 
panders to big-business and government intimidation and should not be countenanced in a “justice” 
system. It should only be deployed in business to business disputes, where there is some parity of 
wealth.  

 

c) examine the role of the HSE in addressing the problems encountered by persons involved in 
clinical negligence claims and addressing the health needs of persons affected by clinical negligence, 
with consideration given to whether particular care packages could be made available for persons 
with specific injuries, e.g. cerebral palsy following birth;  

d) examine the role of the State Claims Agency in managing clinical negligence claims on 
behalf of the HSE to determine whether improvements can be made to the current claims 
management process.  

I wish to respond to c) and d) above together – 

The main reform needed is to outlaw confidentiality agreements and to facilitate open justice more 
robustly.  The system whereby companies or government agencies can engage in secret settlements 
is not in the public interest. Even if it might suit a particular person who might be able to obtain a 
higher payment on the basis of secrecy; this is not in the public interest --- One of the main aims of 
tort law is undermined by secrecy --- tort law should incentivise greater safety and vigilance; 
maximum embarrassment for mistake-makers is part of that incentive.  

e) consider the impact of current tort legislation on the overall patient safety culture, 
including reporting on open disclosure.  

The Expert Group may carry out its own analysis and research or commission research, if 
necessary. This would include examining how clinical negligence claims are managed in other 
jurisdictions. 

 

Conclusion – 

There is no quick-fix alternative mechanism to making a claims system more humane for 
victims/claimants in medical negligence cases.  The main issue is the national “untouchable” issue of 
legal costs and the related conflicts of interests. Mediation cannot work for middle-wealth persons, 
without the backstop of an affordable court alternative. An asymmetric recoverable costs-capping 
system would best balance the public interest, but would require government agencies to be 
disarmed of the “big-stick” of costs. A periodic payments system needs to be introduced for long-
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term care situations caused by accidents/negligence. This would reduce legal costs and offset the 
increased (compensation) costs of a more accessible/just/fair system which would allow for more 
persons to seek redress.  


