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Foreword 

1. In June, 2018 the Government established the Expert Group at a time when there was 

considerable controversy and public comment on issues that arose from the CervicalCheck 

screening programme. In particular, there was focus on how we, as a society, resolve the 

complex human, legal and technical issues that arise in many clinical negligence claims.   

2. Following the establishment of the Expert Group I wrote directly to a number of bodies 

seeking submissions. In addition, an advertisement was placed in National Newspapers, in July, 

2018, seeking submissions. In excess of 40 written submissions were received. These 

submissions will be available on-line.   

3. The Expert Group met each month between September, 2018 and November, 2019. At 

its meeting on 15 November 2018 the Expert Group was addressed by  

 is the father of a child who suffered serious injuries at birth by reason of clinical 

negligence. He gave the Expert Group a detailed account of his experiences in dealing with the 

legal system and obtaining from the relevant authorities the necessary care and support which 

his child will need for life.   

4. The Expert Group also heard from a number of medical experts and had the benefit of 

a number of papers prepared by members of the Expert Group and other professionals. Copies 

of these papers will be available on-line.   

5. This is not the first time that a group has considered the issues that arise in our Terms 

of Reference. As far back as 1999 Ms. Justice Susan Denham (as she then was) observed in the 

course of her judgment in the Supreme Court decision in Cooke v. Cronin & Neary [1999]: -  

“However, this case illustrates the need to consider developing a modern case 

management process for professional negligence cases.” 
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6. In February, 2010 the then President of the High Court established a “Working Group 

on Medical Negligence and Periodic Payments”. In March, 2012, under the chairmanship of 

Ms. Justice Mary Irvine, a report on pre-action protocols and draft rules was published. In 

April, 2013, also under the chairmanship of Ms. Justice Irvine, a further report dealing with 

case management of medical negligence claims and draft rules was published. These reports 

were of immense value and provided great assistance to this Expert Group. Unfortunately, 

despite recent progress, the fact that, some seven to eight years after the delivery of these 

reports, they still remain to be implemented is disappointing, to say the least.   

7. In compiling this Report, the Expert Group had the invaluable assistance and legal 

advice of Ms. Nicola Carroll B.L. I am indebted to my Judicial Assistants Ms. Olivia Crehan 

BA, LLM and Mr. Kieran O’Shea BCL for their work and help in producing the Report. I wish 

to thank them and acknowledge their contributions. 

8. I am particularly grateful to the members of the Expert Group and I would like to thank 

each of them for their work and commitment in producing this Report. I am conscious that 

there was a wide variety of interests represented on the Expert Group, but all shared a 

commitment to identify the necessary reforms to our legal system that respect the rights and 

interests of patients, their families and those providing healthcare services. 

9. I am firmly of the belief that the recommendations in this Report can be readily 

implemented for the benefit of all involved. 

 

________________________ 

Mr. Justice Charles Meenan (Chariperson, Expert Group) 

High Court 

 

17th January, 2020 
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Executive Summary  

1. In June, 2018, as part of a commitment in the Programme for Government, the Minister 

for Health and the Minister for Justice and Equality, in association with the Minister for 

Finance, established an Expert Group to consider an alternative mechanism to the court 

processes for resolving clinical negligence claims and other matters, including the impact of 

current tort legislation on patient safety. The establishment of the Expert Group came at a time 

when there was considerable public controversy surrounding the CervicalCheck screening 

programme. Much of this controversy focused on how we resolve clinical negligence claims 

in our legal system. There has, in particular, been much criticism of the adversarial nature of 

court hearings, which has led to many calls for an alternative system to resolve clinical 

negligence claims. 

2. The Expert Group has considered, in detail, a number of alternative systems. Any 

alternative system has to operate in an area defined by the provisions, both express and implied, 

of the 1937 Constitution. A clinical negligence claim involves not only laws of negligence and 

breach of duty but also, more fundamentally, the Constitutional rights of the parties involved. 

The 1937 Constitution expressly limits the jurisdiction of bodies other than the Courts to 

determine the types of issues that arise in such claims. The scope for non-court bodies to resolve 

clinical negligence claims is very limited. Any reforms to our current legal system, which are 

undoubtedly required, must have regard to the Constitutional rights of both claimants and 

defendants. 

3. The Expert Group is firmly of the view that our current legal system urgently requires 

reform. Many of the defects in our current system stem from the fact that the system, 

essentially, treats all personal injuries claims in the same way. For example, there is no proper 
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differentiation between a claim arising out of a road traffic accident and a claim arising from 

catastrophic injuries suffered by a baby during birth.   

4. Over the past twenty years or so there has been remarkably little reform in this area. 

For clinical negligence claims, the most significant reform was in 1998 when rules were 

introduced that required the exchange of expert reports prior to the hearing of an action (S.I. 

391 of 1998: Rules of the Superior Courts (No. 6) (Disclosure of Reports and Statements) 

1998). Other reforms that have been introduced have been mostly directed towards dealing 

with fraudulent and exaggerated claims, which have little or no application in the area of 

clinical negligence. 

5. The fact that our current system fails to have practices and procedures, that are 

necessary and suitable for the taking and hearing of clinical negligence claims, has been 

recognised for many years. In 2010, the then President of the High Court set up a Working 

Group on Medical Negligence and Periodic Payments. The first report of the Working Group 

(Module 1) dealt with periodic payments orders. These proposals have now been implemented 

on a statutory basis, as of October, 2018. In March, 2012, this Working Group produced a 

detailed report, with draft rules, on pre-action protocols. In April, 2013, the Working Group 

furnished a report, also with draft rules, to provide for the case management of clinical 

negligence claims.   

6. Progress has been made in the implementation of pre-trial protocols, in that there is 

currently a Statutory Instrument being drafted to give effect to them. However, no such 

progress can be reported in the introduction of case management. The benefits of pre-action 

protocols and case management are all too obvious: -  

(i) There would be a much earlier engagement between the parties so that what is 

really at issue becomes identified well in advance of a court hearing; 
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(ii) In advance of any hearing, there would be meetings of experts on both sides so 

that the areas of conflict can be well defined; 

(iii) Mediation would be a step in the case management of a claim. Although 

mediation is widely used presently, it would now be on a more formal basis.  

Clinical negligence claims are particularly suited to mediation. A factor, if not 

a driver, of many claims is that the plaintiff/patient feels that he/she has not been 

given full information about what happened. Mediation can address this;   

(iv) Clinical negligence claims would only come on for hearing in a court after all 

the issues had been clearly defined and there had been early and full engagement 

between the parties, including their experts. This often does not happen in the 

present system; and  

(v) Of particular importance is that there is a provision for the furnishing of written 

witness statements well in advance of any court hearing. This is of particular 

importance in certain types of cases. Were there to be agreed witness statements, 

plaintiffs would not be required to give direct evidence on matters which may 

be of a particularly intimate or sensitive nature. This, however, would not 

prevent a plaintiff giving such evidence should he/she so wish. Where written 

statements are provided, the adversarial aspect of a court hearing could be 

confined to resolving disputes between suitably qualified experts. 

7. With the introduction of pre-trial protocols and case management, there ought to be a 

separate court list for the management and hearing of clinical negligence claims. The 

Commercial Division of the High Court, established in 2004, is a good example to follow.  

8. The Expert Group recognises a number of issues which militate against those who bring 

clinical negligence claims. To address this, the Expert Group has made a number of 
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recommendations so as to ensure the earlier provision of medical records in a readable and 

legible form. This would also be to the benefit of any indemnifiers involved. In addition, we 

recommend that there be sanctions for failure to comply with pre-action protocols and also that 

s. 26 of the Civil Liability and Courts Act, 2004 be amended so as to allow for the sanctioning 

of a defendant who files a defence containing matters in respect of which there is no supportive 

expert report.  

Ex Gratia Payment Schemes 

9. Over the last twenty years or so a number of “ex gratia” compensation schemes have 

been introduced, for example: schemes that dealt with claims arising out of the carrying out of 

symphysiotomies and the Lourdes Hospital Scheme. These schemes were designed to deal with 

very specific situations, covering events that had taken place many years before. 

10. Though it may be a term of taking part in such an ex gratia scheme that a person would 

waive their entitlement to bring court proceedings, a person cannot be compelled to take part 

in a scheme. This makes such schemes particularly appropriate where there is a specific legal 

hurdle facing any person who wishes to take court action, for example: the Statute of 

Limitations. 

11. The amounts awarded by way of compensation are, in general, below what would be 

awarded by a court. As has been referred to already, every person has a Constitutional right of 

access to the courts, thus, in the view of the Expert Group, ex gratia payments schemes have 

limited application. 

No Fault System 

12. The Expert Group considered in detail the introduction of a “no fault system” and in 

doing so looked at the system as it currently operates in New Zealand, and also in other 

countries. Such a scheme in Ireland would be potentially unconstitutional in that it would 
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restrict a person’s right of access to the Courts and a person’s right to General Damages in 

vindication of his/her right to bodily integrity. 

13. Though there are benefits in a no fault system, in that negligence and breach of duty do 

not have to be established, we are of the view that a number of disadvantages outweigh such 

benefit. Firstly, it would have to be established that the “fault” caused the injury. In many cases, 

this is as fraught an issue as establishing liability. Secondly, as referred to, the introduction of 

a no fault system could be in breach of a person’s Constitutional rights. Thirdly, concern was 

expressed that a no fault system could lead to lessons not being learnt. Where fault is identified, 

this can lead to prevention of such events occurring again. 

Certain Vaccine Damage Claims 

14. Regarding vaccination programmes the Expert Group accepts that there is a strong 

moral argument that the State, which actively encourages vaccination, should accept 

responsibility for those who suffer harm as a result. There are also pragmatic reasons to support 

the establishment of a compensation scheme, namely: to maintain vaccination uptake rates, 

inspire confidence amongst the population and to maintain the supply of vaccines from 

manufacturers who may be concerned about liability and costs. 

15. The Expert Group recommends the establishment of a vaccine compensation scheme 

as a matter of urgency. This urgency has been highlighted by recent publicity and public 

commentary concerning certain vaccines.   

16. Members of the Expert Group expressed different views as to what the appropriate level 

of compensation ought to be. One view was that awards made by a compensation scheme 

should be in line with awards that would be made by a court (both for General and Special 

Damages). A more widely held view was that the awards ought to be below the level of an 

award that would be made by a court where liability was established. The reason for this was 
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that an ex gratia scheme would relieve claimants of the heavy onus of having to prove liability, 

but at the same time they would not lose their entitlement to bring court proceedings. In order 

to be effective, the awards made by an ex gratia compensation scheme would have to be 

reasonable, based on proven loss.   

MIAB (Medical Injuries Assessment Board) 

17. Under the law as it stands, clinical negligence claims are excluded from the Personal 

Injuries Assessment Board (PIAB). The Expert Group considered a proposal that this 

restriction be removed and a Medical Injuries Assessment Board (MIAB) be established, either 

as an expanded PIAB or a standalone body. PIAB does not decide issues of liability and 

assesses damages based on medical reports, without hearing evidence from the doctors 

concerned (a “paper based” assessment). 

18. Though there were arguments advanced in favour, the Expert Group is of the view that 

a MIAB should not be established. The principal reasons for this are: -  

(i) Injuries, loss and damage arising from clinical negligence claims tend to be 

complex and would not be amenable to a “paper based” assessment;  

(ii) Injuries arising from clinical negligence often have a psychological component, 

which is excluded from PIAB;  

(iii) The establishment of a MIAB would require a Book of Quantum to be drawn 

up.  Given the varied and complex nature of certain injuries that arise in clinical 

negligence claims, this would be extremely difficult; and  

(iv) A MIAB would not necessarily mean earlier resolution of clinical negligence 

claims, given that the Courts readily facilitate early hearings when required. 

 

 



Expert Group Report to Review the Law of Torts and the Current 

Systems for the Management of Clinical Negligence Claims 

 
 

 

  9 
 

The Role of the State Claims Agency 

19. The Expert Group was asked to consider the role of the State Claims Agency (SCA) in 

managing clinical negligence claims on behalf of the HSE and to determine whether 

improvements can be made to the current claims management process. The SCA is the 

indemnifier in respect of some 90% of clinical negligence claims and are under a statutory duty 

to ensure that the liability of the State in relation to such claims is contained at “the lowest 

achievable level”.  

20. The SCA is under a professional duty to deal with claims fairly and also to protect the 

professional reputations of the healthcare providers involved. Though the SCA is conscious of 

the ordeal that individuals and their families have suffered, the Agency, under its remit, is 

obliged to contest cases in court where the expert evidence in support of the claim is not 

sustainable and/or where the compensation being claimed is not justified.   

21. In managing claims, the SCA has to operate within the legal system as it currently 

stands. The SCA was represented on the earlier Medical Negligence Working Group, which 

recommended the introduction of pre-action protocols and case management for clinical 

negligence claims, and is of the view that these reforms ought to be implemented. In 

anticipation of the implementation of case management, the SCA actively pursues mediation 

in claims where it is possible to do so. 

Role of the Health Service Executive  

22. The Expert Group considered the role of the HSE in the provision of care packages that 

address the needs of persons affected by clinical negligence.  

23. The HSE provides support to children with complex medical conditions, including 

those arising from catastrophic birth injuries, based on need rather than cause of injury and 

independent of any establishment of negligence. However, what is provided is subject to 
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funding constraints and the availability of services geographically. The bulk of the HSE 

services that are provided are contracted out to external providers.   

24. The Expert Group is of the view that a wider availability of supports and care packages, 

to those who suffer injury or disability as a result of alleged clinical negligence, could have the 

effect of reducing claims. Such supports and care packages would be available irrespective of 

how the injury or disability was caused. Unfortunately, financial constraints can often act as a 

barrier to providing these supports. It is the case that the HSE cannot match, in its support and 

care packages, that which would be provided for in a court award. However, the Expert Group 

is of the view that it must be the aim to close the gap between what the HSE can offer and what 

a court would award. 

Patient Safety 

25. In considering issues concerning patient safety, the Expert Group looked at the duty of 

disclosure. It has taken a considerable amount of time for a duty of disclosure to be provided 

for on a statutory basis. The current statutory provisions on open disclosure are set out in the 

Civil Liability (Amendment) Act, 2017. The wording of the relevant sections are not phrased 

in a mandatory way. This is unsatisfactory. However, the Expert Group understands that it has 

been addressed in the Patient Safety (Notifiable Patient Safety Incidents) Bill, 2019, which will 

provide for mandatory open disclosure for certain patient safety incidents. 

26. The Expert Group is of the view that where there is a failure to make open disclosure 

that such failure should be the subject of sanctions. Firstly, failure to make a disclosure when 

required by law to do so should be considered to be either professional misconduct or poor 

professional performance by the healthcare provider involved, and should be the subject of an 

inquiry by the relevant professional body. Further, a deliberate failure to make disclosure, when 
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required by law to do so, should be liable to a criminal sanction. It should also be a specific 

criminal offence to alter medical records with the intent to mislead or deceive. 

27. A key element in improving patient safety is learning from past errors and mistakes. 

There are, presently, a number of systems for the recording of these. This, together with 

disclosures made to patients or their families, provides a considerable amount of information 

on patient safety. It is anticipated that the Patient Safety (Notifiable Patient Safety Incidents) 

Bill, 2019 will provide that notification of certain incidents is to be made to the Health 

Information Quality Authority (HIQA). 

28. The current statutory powers of HIQA, who carry out investigations, are limited by the 

provisions of the Health Act, 2007. These provisions ought to be amended to enable HIQA to 

carry out investigations other than those currently provided for.  

Summary of Recommendations 

• As clinical negligence claims involve issues that do not arise in other personal 

injury actions, practices and procedures must be introduced to reflect this; 

• Pre-action protocols to be implemented together with the commencement of the 

provision extending the Statute of Limitations period from two years to three 

years; 

• Procedures allowing for the case management of clinical negligence claims to be 

implemented; 

• That there be a dedicated list in the High Court to deal with the management and 

hearing of clinical negligence claims; 

• That medical records, when requested, are provided in a timely way and in a 

legible form; 



Expert Group Report to Review the Law of Torts and the Current 

Systems for the Management of Clinical Negligence Claims 

 
 

 

  12 
 

• That failure to comply with the requirements of pre-action protocols should be 

penalised with costs or, where there is persistent non-compliance, an order to 

dismiss the claim or defence; 

• That s. 26 of the Civil Liability and Courts Act, 2004 be amended to provide for 

sanctions where a defendant files a defence containing matters in respect of which 

there is no supportive expert report; 

• For the reasons stated, the Expert Group does not recommend the introduction of 

a no fault system to deal with certain clinical negligence claims; 

• The establishment of a compensation scheme to deal with certain vaccine damage 

claims; 

• For the reasons stated, the Expert Group does not recommend the establishment 

of a Medical Injuries Assessment Board (MIAB); 

• That a system for the “restoration of trust”, as is provided for in Chapter 5 of the 

CervicalCheck Tribunal Act, 2019, be made available for other clinical negligence 

claims; 

• Ex gratia payment schemes only have limited application; 

• That care packages provided by the HSE be funded so as to reduce the difference 

between what the HSE can offer and what a court would award; 

• That the disclosure of certain patient safety incidents be made mandatory; 

• That failure to make a disclosure, when required by law to do so, should be 

considered to be either professional misconduct or poor professional performance 

by the healthcare provider involved, and should be the subject of an inquiry by 

the relevant professional body; 
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• It should be a criminal offence for a healthcare provider: - 

(i) to deliberately fail to make a disclosure of a serious reportable patient     

 safety incident when required by law to do so; 

(ii) to alter medical records with the intent to mislead or deceive. 

• That the provisions of the Health Act, 2007 be amended so as to enable HIQA to 

carry out investigations other than those currently provided for. 
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Terms of Reference 

1. The Expert Group will: -  

(a) “Review the law of torts from the perspective of the management of clinical 

negligence and personal injury claims in order to assess the effectiveness of the 

legal framework and to advise on and make recommendations on what further 

legal reforms or operational changes could be made to improve the current 

system (the Group needs to ensure that its work does not duplicate the work of 

the President of the High Court, Mr. Justice Peter Kelly, on the review of the 

administration of civil justice on behalf of the Minister for Justice and 

Equality)”; and 

(b) “Consider whether there may be an alternative mechanism to the Court Process 

for resolving clinical negligence claims, or particular categories of claims, 

particularly from the perspective of the person who has made the claim. To do 

this, the Expert Group will examine whether a mechanism could be established 

which would deal more sensitively, and in a more timely fashion, with 

catastrophic birth injuries, certain vaccine damage claims, or with claims where 

there is no dispute about liability from the outset. It will also examine whether 

an alternative dispute resolution mechanism or a “no fault” system would be 

effective in some cases.” 

2. Given the overlap between (a) and (b), the Expert Group considered the issues that arise 

jointly. 

Introduction 

3. This Expert Group was established during the controversy that surrounded the 

CervicalCheck Programme in mid-2018. That controversy focused on the adversarial nature of 



Expert Group Report to Review the Law of Torts and the Current 

Systems for the Management of Clinical Negligence Claims 

 
 

 

  15 
 

our Courts system. There was a widespread view that an adversarial system is not appropriate 

to claims such as those arising from CervicalCheck. Though there have been criticisms of the 

adversarial nature of the Court Process, nonetheless, some Patient Representatives, and others, 

have expressed a positive view in respect of the adversarial system, in that it openly and 

transparently holds wrongdoers to account. Separate to the work of the Expert Group, the 

Chairman furnished a report to the Government, in October, 2018, advising on an alternative 

system to deal with claims arising from CervicalCheck. 

4. In considering the adversarial system, it is necessary to consider its legal basis. This is 

to be found in the provisions, both express and implied, of the 1937 Constitution. A clinical 

negligence claim involves, in general, a conflict between two Constitutional rights: the right of 

a patient to bodily integrity and the right of a medical care giver, an individual or an institution, 

to its good name. 

5. The Constitution provides that such conflicts are to be resolved by the Courts. The legal 

jurisdiction of bodies other than the Courts to resolve such disputes is expressly limited by the 

Constitution. Thus, in the absence of an amendment to the Constitution, we will continue to 

have an adversarial system whereby clinical negligence claims are resolved by the Courts.   

6. However, much can be done within the provisions of the Constitution to reduce both 

the adversarial nature of hearings and considerably improve procedures for the bringing and 

prosecution of clinical negligence claims. 

Current System 

7. The current system, with one exception, in its procedures treats all personal injury 

claims, be they arising from clinical negligence or a road traffic accident, in the same way. The 

exception is that clinical negligence actions do not have to go through the Personal Injuries 

Assessment Board process before proceedings are issued. 
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8. There has been remarkably little reform in this area over the past twenty years. Two 

significant reforms are, firstly, S.I. 391 of 1998, Rules of the Superior Courts (No. 6) 

(Disclosure of Reports and Statements), which provides for the exchange of expert reports and, 

secondly, the Civil Liability and Courts Act, 2004, with consequent amendments to the Rules 

of the Superior Courts. Changes brought about by the 2004 Act were, in the main, directed 

towards dealing with exaggerated and/or fraudulent claims. This has little application to clinical 

negligence claims. 

9. The Expert Group is of the view that, as clinical negligence claims involve issues 

which do not arise in other personal injury actions, practices and procedures must be 

introduced to reflect this.   

10. In making its recommendations, the Expert Group had available to it the reports of the 

Working Group on Medical Negligence and Periodic Payments, which was established by the 

then President of the High Court in February, 2010.  

11. The first report of the Working Group (Module 1) dealt with periodic payments orders. 

These proposals have now been implemented on a statutory basis, as of October, 2018. The 

second report (Module 2) dealt with pre-action protocols. The third report (Module 3) dealt 

with case management of clinical negligence claims.   

12. The 2010 Working Group was very broadly based and included representatives of the 

judiciary, legal profession, Courts Service and indemnifiers. 

Pre-action Protocols 

13. The report of the 2010 Working Group on pre-action protocols was delivered on 14 

March 2012. The report identified the benefits of pre-action protocols, as follows: - 
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(a) Pre-action protocols should secure earlier disclosure of patient records than 

currently is the case, thus facilitating an informed consideration by the parties 

of any potential claim or defence; 

(b) Pre-action protocols afford an opportunity for the parties to settle the dispute 

between themselves or to explore alternative dispute resolution options where 

appropriate – thus reducing the number of claims which ultimately proceed to 

litigation; 

(c) Where a claim does proceed to litigation, pre-action protocols identify, at a 

much earlier stage, the issues which are actually in dispute; and 

(d) Pre-action protocols provide an appropriate context for a patient to seek, and in 

appropriate circumstances, obtain, a suitable apology in respect of the adverse 

event experienced.  

Case Management in Clinical Negligence Proceedings 

14. The report of the 2010 Working Group on case management of clinical negligence 

proceedings was delivered on 24 April 2013. A draft set of Court rules to facilitate case 

management of clinical negligence proceedings was appended to the report.  

15. The Expert Group considered the recommendations of the 2010 Working Group 

and is of the view that their implementation would considerably improve the current 

system to the benefit of the litigants involved. 

16. As matters stand, proposed rules have been circulated for the implementation of pre-

trial protocols and a Statutory Instrument is being drafted. There has been no such progress in 

the introduction of case management.   
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17. In considering the current system, the Expert Group identified a number of issues which 

militate against those bringing clinical negligence claims: -  

(i) The response of the healthcare provider involved to a letter of complaint is often 

a “holding” response, rather than a serious effort to deal with the issues raised;  

(ii) Serious delays are encountered in obtaining medical records. Often, when 

provided, the medical records are sent in a haphazard form and are poorly 

collated. This is also a problem for the indemnifiers of the healthcare providers 

involved; and  

(iii) A person making a claim is obliged to specify the basis of the claim that is being 

made, but there is no corresponding onus on the defendant in giving its defence. 

Apart from presenting an unnecessary obstacle to a person making a claim, this 

delays meaningful engagement and a possible resolution of the claim at an early 

stage. 

18. The issues referred to in the previous paragraph were, to a considerable extent, 

addressed in the second report of the 2010 Working Group. This Expert Group recommends 

the following: -  

(i) A request for medical records by the patient or their advisor should be 

made giving sufficient information to alert the healthcare provider as to the 

issues involved. Copy records requested should be provided within 40 days 

of the request. If the healthcare provider has difficulty in complying with 

the request within 40 days, this should be explained promptly and details 

given. If the healthcare provider fails to provide medical records within 40 

days, the patient or their advisor may apply to Court for an order for pre-

action disclosure;  
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(ii) Following the receipt and analysis of the medical records, the next step is 

for the claimant to send a “letter of notification”. If there is a supportive 

expert medical report, this should be referred to. The healthcare provider 

should acknowledge this letter within 14 days of receipt and identify who 

will be dealing with the matter; and  

(iii) A letter of notification is to be followed by a letter of claim. This letter 

should contain a clear summary of the facts on which the claim is based, 

including the alleged adverse outcome. This letter should set out: -  

• The main allegations of negligence;  

• Describe the claimant’s injuries, present condition and prognosis;  

• Outline the financial loss incurred by the claimant, with an 

indication of the heads of damage to be claimed and the scale of the 

loss; 

• In more complex cases, provide a chronology of the relevant events, 

particularly if the claimant was being treated by a number of 

different healthcare providers; 

• Refer to any relevant documents, including medical records; 

• If possible, enclose a copy of medical records which may not already 

be in the potential defendant’s possession; and 

• In a prescribed period after receiving the letter of claim, the 

healthcare provider, or indemnifier involved, should provide a 

detailed response setting out, with particularity, its position on 

liability, causation and damages. This response should consist of: -  

- If the claim is admitted, it should say so in clear terms;  
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- If only part of the claim is admitted, it should make clear which 

issues or breach of duty and/or causation are admitted and 

which are denied and why;  

- Indicate if it is intended that any admissions will be binding;  

- If the claim is denied, it should include specific comments on the 

allegations of negligence. If a synopsis or chronology of relevant 

facts has been provided but is disputed, the healthcare 

provider’s version of those events should be given;  

- Where additional documents are relied upon, these should be 

provided; and 

- If the claimant received an offer to settle, there should be a 

reasoned response to this offer.  

19. One of the aims of these proposals is to ensure that medical records, in a useable form, 

are provided at an early stage in the process, and that the claim and the defence are quickly 

defined so that the engagement between the claimant and healthcare provider (or indemnifier) 

is meaningful. Each party should be aware of the stance being taken by the other and the reasons 

for it.   

20. Failure to comply with the requirements of pre-action protocols should be 

penalised with costs or, where there is persistent non-compliance, an order to dismiss the 

claim or defence. 

21. Section 26 of the Civil Liability and Court Act, 2004 provides that where a plaintiff 

gives evidence which is false or misleading in any material respect or swears an affidavit of 

verification that is false or misleading, the action may be dismissed. There ought to be a 
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similar sanction for a defendant who files a defence containing matters in respect of which 

there is no supportive expert report.   

22. The Expert Group is of the view that case management of clinical negligence 

proceedings is an essential part of any reform. The benefits that arise from case management 

are: - 

(a) The identification of the issues involved in the case. This can lead to an early 

settlement; 

(b) Establishing that mediation becomes part of the process; 

(c) Encouragement of a spirit of cooperation between the parties and the avoidance 

of unnecessary combativeness which results in unnecessary additional stress to 

the parties, expense and delay; 

(d) Identification and reduction of issues prior to the trial; 

(e) Where settlement cannot be achieved by negotiation or mediation cases can 

progress to trial as speedily as possible; and 

(f) The provision of witness statements, which should be agreed in advance of any 

hearing, would serve to reduce the upset and stress of persons who may be 

required to give evidence of their medical condition and its effects. 

23. The introduction of pre-trial protocols and case management will reduce the adversarial 

nature of the system. The introduction of written statements that can be agreed in advance of a 

hearing should result in claimants not having to give evidence of a personal or intimate nature 

in open court. The adversarial aspect of a court hearing should be confined to resolving disputes 

between suitably qualified experts, though the Expert Group recognises the Constitutional right 

of a person to give evidence should he/she so wish. 
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24. Under the current court system, clinical negligence claims are listed alongside other 

personal injury claims. The current system does give specially fixed dates where witnesses 

have to travel from outside the jurisdiction, as is often the case with expert medical witnesses. 

This is clearly of assistance to the parties involved. The court will also facilitate the parties 

where an immediate hearing date is required because of, for example, a terminal illness. 

However, with the introduction of pre-trial protocols and case management, there ought 

to be a separate Court list for the management and hearing of clinical negligence claims. 

The Commercial Division of the High Court, established in 2004, is a good example to follow.  

No Fault System 

25. The terms of reference provide that the Expert Group should examine whether a 

mechanism could be established which would deal more sensitively and in a more timely 

fashion with: - 

(i) Catastrophic birth injuries; 

(ii) Certain vaccine damage claims; and 

(iii) Claims where there is no dispute about liability from the outset.  

26. In considering claims arising from catastrophic birth injuries, the Expert Group 

considered whether a “no fault” system would be either effective or desirable. 

27. In considering “no fault” systems, the Expert Group looked at such systems as they 

operate in other jurisdictions. In particular, the Group looked at the system followed in New 

Zealand. New Zealand operates a comprehensive national no fault personal injury insurance 

scheme. It is currently governed by the Accident Compensation Act, 2001 (ACA). Under this 

scheme, court proceedings may not be brought for personal injuries covered by the ACA. The 

scheme has replaced tort liability as a means of compensation for injury. The scheme aims to 
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provide “real”, but not “full”, compensation. Thus, the amounts awarded would be less than 

that awarded by a court.  

28. The Expert Group also considered “no fault” schemes as they operate in a number of 

Nordic States. These schemes have to be seen in the context of an entirely different and more 

comprehensive system of health and social care services. For example: medical care is 

generally provided for free, covering between 92% and 98% of the population. This is not the 

case in this country (see “Redress Schemes for Personal Injuries” by Macleod and Hodges, 

2017). 

29. The introduction of a “no fault” system into our law would engage a number of 

provisions of the 1937 Constitution: - 

(1) Article 34.1 

“Justice shall be administered in courts established by law by judges appointed 

in the manner provided by this Constitution, and, save in such special and 

limited cases as may be prescribed by law, shall be administered in public.” 

(2)   Article 34.3.1 

 “The Courts of First Instance shall include a High Court invested with full 

original jurisdiction in and power to determine all matters and questions 

whether of law or fact, civil or criminal.” 

(3) Article 37.1 

“Nothing in this Constitution shall operate to invalidate the exercise of limited 

functions and powers of a judicial nature, in matters other than criminal matters, 

by any person or body of persons duly authorised by law to exercise such 

functions and powers, notwithstanding that such person or such body of persons 
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is not a judge or a court appointed or established as such under this 

Constitution.” 

(4) Article 40.1 

“All citizens shall, as human persons, be held equal before the law. 

  This shall not be held to mean that the State shall not in its enactments 

have due regard to differences of capacity, physical and moral, and of social 

function.” 

30. It can be seen that the introduction of a “no fault” system would entail interference with 

the Constitutional right of access to the Courts. Further, it would also involve the abolition or 

modification of the right to General Damages for pain and suffering. Under the Constitution, a 

citizen has the right to bodily integrity, thus, where a person has been injured as a result of 

clinical negligence, that person has a Constitutional right of access to the Courts where such 

right can be vindicated by way of payment of compensation. 

31. In considering a “no fault” system, the Expert Group received presentations from Dr. 

Peter McKenna and Professor Denis Cusack, both of whom had served on an earlier Group that 

had been asked to consider this matter. Though that Expert Group did not make a formal report, 

this Expert Group had the considerable benefit of their views and analysis. Ms. Nicola Carroll, 

B.L., prepared a paper advising the Expert Group concerning the Constitutional issues involved 

and also an account of how such systems operate in other jurisdictions, in particular, New 

Zealand. 

32. The Expert Group was addressed by  is the father of a 

child who suffered serious injuries at birth by reason of clinical negligence. He gave the Expert 

Group a detailed account of his experiences in dealing with the legal system and obtaining from 

the relevant authorities the necessary care and support which his child will need for life.   
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33. The benefit of a “no fault” system is that the person bringing the claim (generally the 

parents of the injured child involved) does not have to prove fault in order to be awarded 

compensation. Though this clearly would be of advantage, other significant legal hurdles would 

still remain: -  

(a) Causation would still remain an issue as it would have to be established that the 

catastrophic injury to the child was caused by the fault of the professionals 

involved. It has been the experience of practitioners that causation can be a 

highly contentious issue and, indeed, in many cases can be even more 

contentious than the issue of fault. In many such cases heard by the Courts over 

the last twenty years or so, the professionals involved have admitted fault but 

have hotly contested that this fault caused the injury. Therefore, even in a “no 

fault” system, the persons bringing a claim would have to have available to them 

expert evidence, which necessarily involves a number of experts from different 

specialisations; and 

(b) The second hurdle that would still remain is that compensation (Damages) 

would still be in issue and would have to be proven. The assessment of 

compensation involves such issues as the cost of care to date, into the future and 

also the provision of suitable accommodation for the catastrophically injured 

child for the remainder of his/her life. Such issues can also be highly 

contentious. For example: the parents of the injured child may seek 

compensation to provide a suitably adapted house whereas the opposing party 

may maintain that institutional care would afford the appropriate level of care 

necessary, but at a significantly reduced cost. 
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34. The terms of reference of the Expert Group referred to “catastrophic birth injuries”. 

This raises the obvious question as to what is or is not a “catastrophic birth injury.” Many 

birth injury cases involve cerebral palsy, which can involve a range of disabilities. There are 

other birth injuries, however, which may involve a lesser disability, for example – shoulder 

dystocia, but which nonetheless involve lifelong problems for the child involved. There would 

therefore be significant issues as to what is or is not considered to be a catastrophic birth injury 

so as to come within a “no fault” system.   

35. The provisions of Article 40.1 of the Constitution, equality before the law, would have 

implications for a “no fault” system. Clinical negligence only accounts for a proportion of 

children with cerebral palsy. Under the present law, when fault and causation are established, 

compensation is paid to these children, but not to children who have cerebral palsy which isn’t 

as a result of the fault of others. Were a “no fault” system to be introduced, it could well be 

argued that it would result in unfair discrimination between these two groups of children. 

36. In the course of considering a “no fault” system, it was impressed upon the Expert 

Group that legal proceedings were taken, not only to seek compensation to provide the 

necessary care for the child involved, but also to identify the failures and mistakes that gave 

rise to the claim. By identifying these failures and mistakes, steps can be taken and systems 

can be changed so as to avoid them occurring again. A serious concern was expressed that a 

“no fault” system would mean that the fault itself was not highlighted and, thus, the 

opportunity to take remedial action would be lost. 

37. The introduction of a “no fault” system may require the establishment of a body outside 

the present Court system to hear and determine catastrophic birth injury claims. Persons 

making claims would still retain the Constitutional right to bring civil proceedings. Thus, 
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compensation awarded under a “no fault” system would have to be comparable with that 

awarded under the current court process. 

Conclusion 

38. The Expert Group accepts that a “no fault” system would be of some benefit to 

those bringing claims in respect of catastrophic birth injuries. For the reasons stated 

above, however, such benefit is limited and is outweighed by other matters. The Expert 

Group considers that the best approach is for the current liability based system to be 

reformed in accordance with the recommendations made elsewhere in this Report. The 

Expert Group does not recommend the introduction of a “no fault” system. 

Certain Vaccine Damage Claims 

39. It is beyond doubt that vaccinations save lives, prevent and, in some cases, eliminate 

serious illnesses. Vaccination works on the concept of “herd immunity” to protect a population. 

It is imperative that as many of the population as possible are vaccinated. 

40. Rigorous testing is required before vaccines are introduced. In spite of this testing, 

injury can still occur as a reaction to vaccination. In general, it is not scientifically avoidable 

nor is it predictable which children in the population will suffer an adverse reaction. It is 

important that there is a mechanism available to provide compensation to such persons, which 

does not involve an adversarial Court hearing. 

41. There is a strong moral argument that the State, which actively encourages vaccination, 

should accept responsibility for those who suffer harm as a result of vaccination. There are also 

pragmatic reasons to support establishing such a compensation scheme, namely: to maintain 

vaccination uptake rates, inspire confidence amongst the population and to ensure the supply 

of vaccines from manufacturers who may be concerned about liability and costs. 
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42. Under the law, if a person is injured as the result of a vaccination and seeks 

compensation, that person must establish negligence on the part of the vaccine 

manufacturer/supplier or the person who administers the vaccine. The injured person must also 

prove causation, i.e. that the vaccine caused the injury in question. Establishing negligence and 

causation in such circumstances can be both difficult and costly. 

43. Balancing the objective of having as many of the population as possible vaccinated, 

whilst ensuring that those injured as a result of such vaccination are compensated, can 

be met by the introduction of a vaccine compensation scheme. 

44. In 1977, the then Minister for Health established an “Expert Medical Group on 

Whooping Cough Vaccination”. This Group, which appears to have been established on an 

administrative non-statutory basis, assessed some 93 cases and found that there was a 

reasonable probability that the vaccine was responsible for damage in 16 of these. Though there 

was no acceptance of liability on the part of the State, ex-gratia payments in the sum of £10,000 

were offered. 

45. The Joint Oireachtas Committee on Health and Children examined the issue of 

childhood immunisation in 2001 and recommended that a vaccine damage compensation 

scheme be set up at the earliest possible date. 

46. In 2007, a Vaccine Damage Steering Group was established by the Department of 

Health and Children. This Steering Group included representatives from the Department of 

Health and Children, the HSE, the Health Protection Surveillance Centre, the National 

Immunisation Office and the Deputy Chief Medical Officer. In the course of its work, the 

Steering Group examined and reviewed a number of similar schemes that operated in the 

United Kingdom, the United States of America, New Zealand, Germany, France, Denmark, 
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Sweden, Italy, Norway, Switzerland, Japan, Quebec and Taiwan. The Steering Group sought 

and received submissions from the general public and a number of professional organisations. 

47. The Steering Group published its report in 2009 and recommended that an ex-gratia 

payment scheme be set up and stated that “payment to any individual should not be regarded 

as compensation but rather a recognition that, in limited cases, an adverse event could take 

place following immunisation”. Particular vaccines were identified as coming within the remit 

of the payment scheme. Strict eligibility criteria were advised as to the particular adverse events 

which would attract payment and specific time limitation periods were recommended. The 

Steering Group recommended a three tiered payment structure of payments of €15,000, 

€75,000 or €200,000, depending on the severity of the damage experienced by a particular 

claimant. 

48. This Expert Group considered, in detail, the report of the 2007 Steering Group and 

endorses, with certain modifications, a number of its recommendations. In particular, it was 

felt that the eligibility criteria recommended for entry to the ex-gratia payment scheme were 

unduly restrictive in respect of the adverse events covered and the specific time limits. The 

Expert Group is of the view that these issues ought to be reconsidered in light of scientific and 

medical advances that have occurred since 2007. 

49. The Expert Group is of the view that the payment structure advised by the 2007 Steering 

Group should not be adopted in any future scheme and that there ought to be more flexibility 

in relation to ex-gratia payments that may be made. 

50. Members of the Expert Group expressed different views as to what the appropriate level 

of compensation ought to be. One view was that awards made by the compensation scheme 

should be in line with awards that would be made by a court (both General and Special 
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Damages) in order to encourage the concept of herd immunity and prevent such cases entering 

the adversarial court system. 

51. A more widely held view was that the awards made ought to be below the level of an 

award made by a court where liability was established. The reason for this was that what was 

involved was an ex-gratia payment that would relieve claimants of the heavy onus of having 

to prove liability, but at the same time they did not lose their entitlement to bring court 

proceedings. In order to be effective, the awards made by an ex-gratia compensation 

scheme would have to be reasonable and based on proven loss. An overall cap on awards 

made by the scheme could be considered. 

52. The reasonable legal costs and expenses of persons making claims under the scheme 

should be covered. 

53. The Expert Group recommends that a vaccination compensation scheme be 

established as a matter of urgency. This urgency has been highlighted by recent publicity 

and public commentary concerning certain vaccines. Such a scheme should have the 

following features: - 

• Cover specific vaccines e.g. MMR, HPV, DTP, and such other vaccines as may be 

recommended; 

• Medical evidence would be required to establish that the vaccine in question 

caused or contributed to the injury complained of; 

• The scheme would be administered by a panel who would be entitled to instruct 

their own medical and other experts to consider and advise upon issues of 

causation, injury and the effects of these injuries on the person making the claim; 

• Claims would be considered in private but decisions would be published in an 

anonymised form; 
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• In making awards, regard would be had to the Book of Quantum and other 

relevant guidelines as to the level of awards made in personal injury actions; 

• Making a claim or receiving an award under the scheme would not be a bar to 

bringing legal proceedings, but any damages awarded as a result of such 

proceedings would be reduced by the amount awarded under the scheme;  

• Time limits will be fixed within which claims under the scheme could be made; 

and 

• The reasonable costs and expenses of claimants (including legal expenses) would 

be covered. 

54. The scheme would be funded by the State and a financial contribution should be 

obtained from the manufacturers and/or suppliers of the vaccines. 

MIAB (Medical Injuries Assessment Board)  

55. The Expert Group considered the establishment of a structure which would assess 

damages in clinical negligence claims in a way that is similar to the Personal Injuries 

Assessment Board (PIAB). We refer to this as a Medical Injuries Assessment Board (MIAB).   

56. In reaching its conclusion, the Expert Group had the benefit of a detailed and well 

researched paper from Ms. Aisling Gannon, Solicitor (paper attached). Ms. Gannon is a partner 

and head of Health Care at Eversheds Sutherland Solicitors, Dublin, and has written widely 

and lectured on this subject. In the course of her paper, Ms. Gannon proposes the establishment 

of a MIAB to deal with clinical negligence claims where either liability or causation are not in 

dispute or where the parties agree to have issues of liability and causation dealt with by the 

Courts and damages be assessed by MIAB. 

57. In support of this proposal, Ms. Gannon submits that the establishment of a MIAB 

would be seen by the general public as being an appropriate response to dissatisfaction with 
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the current system of resolving clinical negligence claims. As MIAB would operate in private 

and not be adversarial, this could restore the trust that must exist between doctors and patients. 

Such trust is particularly important where medical treatment is ongoing.   

58. Since its establishment in 2004, PIAB has received some 400,000 claims. 135,000 

awards have been made with a combined total value in excess of €3 billion. Some 33,500 claims 

are received by PIAB annually. PIAB assesses some 12,500 cases each year, of which 7,000 

assessments are accepted and settled. Assessments are based on medical reports without the 

hearing of evidence. 

59. In terms of clinical negligence claims, the Courts Service Annual Report for 2017 

identifies some 1,080 clinical negligence proceedings that have been issued in the High Court.   

60. The Expert Group received a written submission from PIAB. This submission also 

sought consideration of a proposal whereby PIAB would assess damages and leave issues of 

liability and causation to the Courts. PIAB stated that in the case of catastrophic birth injury 

claims, these could be supported by tables of damages to determine amounts based on the 

severity of the injuries and other factors such as the cost of future care. PIAB submitted that 

having predetermined guidelines as to amounts received “might assist in dealing with cases in 

a more sensitive and less contentious manner”. 

61. The Expert Group considered these submissions in detail. The Expert Group did 

recognise a number of advantages which the establishment of a MIAB would give. In 

particular, it would provide a less costly and more efficient forum for resolving clinical 

negligence claims where damages were the only issue. However, as against this, the Expert 

Group was of the view that the factors against the establishment of a MIAB outweighed such 

advantages. These factors are as follows: - 
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(1) Injuries and loss arising from clinical negligence claims, in particular 

catastrophic birth injuries, can be extensive and complex. Such assessment of 

damages would not be readily arrived at on a “paper based” approach, which 

would be followed by a MIAB. It is often necessary to hear evidence from 

experts, often disputed, on such injuries and loss before a proper assessment 

could be made; 

(2) A MIAB system would require a “Book of Quantum” to be drawn up. This 

would be extremely difficult, as, in many cases, injuries that arise from clinical 

negligence claims are very different, varied and more complex than injuries that 

arise, for example, from a road traffic accident or an industrial accident; 

(3) Claims arising from clinical negligence frequently have a psychological 

component, which MIAB would have to address. Psychological damage is 

specifically excluded from the remit of PIAB. This would pose a further 

difficulty in drawing up a Book of Quantum; 

(4) Given the number of clinical negligence claims initiated, the provision of a 

MIAB would have little impact on the workload of the Courts; 

(5) A MIAB would not necessarily mean earlier resolution of medical negligence 

claims given that the Courts readily facilitate early hearings when required; 

(6) It would not be desirable, and may be legally problematic, to have damages 

assessed by one forum, i.e., MIAB, but have liability and causation determined 

by the Courts. Often, particularly in complex cases, issues of liability, causation 

and damages are interlinked; and 
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(7) Though assessments before a MIAB would be in private, there are a number of 

statutory provisions which provide for hearings before the Courts to be held 

either in private or the parties to such hearings being anonymised.  

62. For the foregoing reasons, the Expert Group does not recommend the 

establishment of a MIAB. 

Ex Gratia Compensation Schemes 

63. Over the last twenty years or so, a number of “ex gratia” compensation schemes have 

been introduced to address claims that arise out of alleged clinical negligence, such as the 

Surgical Symphsiotomy Ex-Gratia Payment Scheme and the Lourdes Hospital Redress 

Scheme. These schemes were designed to deal with very specific situations, covering events 

that had taken place many years before, as a result of which, the Statute of Limitations was a 

serious issue for those who wished to make a claim. Thus, the number of claimants involved 

was well defined. Given the Constitutional right of access to the Courts, taking part in such 

schemes is voluntary. 

64. The compensation payable by such schemes is, in general, below that which would be 

awarded by a court on liability being established. 

65. More recently, the Government established a scheme to make ex gratia payments as 

compensation for the non-disclosure of audit results in CervicalCheck cases. The amount of 

compensation involved is relatively small when compared to what compensation would be 

awarded where there has been a finding that a smear test has been negligently misread with 

consequent injury involved. 

66. The Expert Group is of the view that “ex gratia” compensation schemes have a 

very limited role and do not have a wider application as an answer to dealing with clinical 

negligence claims. 
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CervicalCheck Tribunal 

67. In October, 2018, the Chairman furnished to the Government a report on an alternative 

system for dealing with claims arising out of CervicalCheck. This resulted in the 

CervicalCheck Tribunal Act, 2019 being passed by the Oireachtas. 

68. The jurisdiction of a tribunal to hear and determine claims arising out of CervicalCheck, 

and any other claims, is necessarily limited by the provisions of the Constitution. The 

CervicalCheck Tribunal may adopt pre-trial protocols and a system of case management. This 

would afford an opportunity to see these working in practice and possibly identify what 

improvements could be made for their wider application.   

69. Chapter 5 of the CervicalCheck Tribunal Act, 2019 is entitled “Restoration of Trust”. 

The Act provides for meetings to take place whereby an aggrieved person can meet with those 

against whom a complaint is made. This provides a means for explanations to be given first 

hand. It is often the case that clinical negligence claims are brought, not for the purposes of 

compensation, but as a means of finding out what actually happened. A “restoration of trust 

meeting” would achieve this. The Expert Group recommends a wider application of this 

facility to deal with other claims of clinical negligence. The arrangement of such a meeting 

could be a step in the case management of a claim. 
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Terms of Reference 

 (c) “Examine the role of the HSE in addressing the problems encountered by 

persons involved in clinical negligence claims and addressing the health needs 

of persons affected by clinical negligence, with consideration given to whether 

particular care packages could be made available for persons with specific 

injuries e.g. cerebral palsy following birth.” 

Introduction 

1. In considering this term of reference, the Expert Group considered the availability of 

HSE supports to persons involved in clinical negligence claims. Mr. Gavin Maguire, HSE, 

presented to the Expert Group a detailed paper on this. A copy of this paper is appended to the 

Report. Ideally, the wide availability of supports and care packages to those who suffer injury 

or disability, as a result of alleged clinical negligence, could have the effect of reducing claims. 

Such supports and care packages would be available irrespective of how the injury or disability 

was caused. Unfortunately, financial constraints can often act as a barrier to providing these 

supports. It is the case that the HSE cannot match in its supports and care packages that which 

would be provided for in a court award. However, the aim has to be to close the gap between 

what the HSE can offer and what a court would award. 

2. The HSE provides supports to children with complex medical conditions, including 

those arising from catastrophic birth injuries, based on need rather than cause of injury and 

independent of any establishment of negligence. However, what is provided is subject to 

funding constraints and the availability of services geographically. The bulk of HSE services 

that are provided are contracted out to external providers.   

3. When a child is deemed ready for discharge from hospital, an engagement is made with 

the local Community Health Office (CHO). A joint hospital and community assessment of the 
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child’s needs is carried out and a clinical governance group in each CHO oversees the care 

package that is to be provided. The family are engaged in this assessment process and they are 

advised as to what can be provided in the community. Consideration is given to parents’ 

support structures and specific family issues in this process. It is important to note that the 

support needs of each child, following catastrophic birth injury, will be different and many 

elements of their support needs will only become apparent over time. Therefore, each case will 

be regularly reviewed to assess changing needs. 

4. Once the care package is ready, the child goes home. However, there can often be issues 

relating to: -  

(i) Managing the expectation of the parents as to what the HSE can provide; 

(ii) Delays in putting everything in place, due to, for example, lack of availability 

of nursing staff with the required expertise, particularly in rural areas; and 

(iii) The necessary therapies, as some, particularly in paediatrics, are not always 

available.  

5. Paediatric home care packages are provided for children with complex medical needs 

through the primary care division of the HSE. The packages are designed to provide appropriate 

technological assistance and ongoing nursing care to help maximise a child’s quality of life 

and developmental opportunities, while also helping to keep children out of hospital as much 

as possible. 

6. A national standard process for the development of paediatric home care packages will 

be completed shortly, and will provide for: - 

• A national discharge planning protocol; 

• A national assessment tool; 

• Some 22 standard operating guidelines for provisions of care; 
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• Parental contact; 

• Care plan templates; and 

• Patient passport. 

7. The following are supports provided as part of the HSE care package: -  

(i) Nursing care; 

(ii) Respite care; 

(iii) Aids and appliances; and 

(iv) Therapies. 

8. Over time, the needs of the child for various therapies will emerge. This can include 

requirements such as: physiotherapy, speech and language therapy, occupational therapy, 

audiology and clinical psychology services. 

9. Since January, 2017, medical cards are provided in all cases of catastrophic birth injury 

on the basis of their entitlement to domiciliary care allowance from the Department of Social 

Welfare. 

10. Health services covered with a medical card are: -  

• Free GP services, including out of hours; 

• Prescribed drugs and medicine (some small prescription charges apply); 

• In-patient public hospital services, out-patient services and medical appliances; 

• Dental and optical services; 

• Maternity and infant care services; and 

• Some personal and social services, for example: public health nursing, social 

work services and other community services, subject to availability. 

 



Expert Group Report to Review the Law of Torts and the Current 

Systems for the Management of Clinical Negligence Claims 

 
 

 

  39 
 

11. Other non-health needs such as education, house conversion, transport etc. are met by 

other Government Departments and Agencies. 

12. The Expert Group recommends that care packages provided by the HSE be 

funded so as to reduce the difference between what the HSE can offer and what a court 

would award. This could have the effect of reducing the incidence of clinical negligence 

claims. 
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Terms of Reference 

 (d) “Examine the role of the State Claims Agency in managing clinical negligence 

claims on behalf of the HSE to determine whether improvements can be made 

to the current claims management process.” 

1. In considering this, Ms. Catherine Tarrant, Head of Clinical Claims, State Claims 

Agency (The Agency) made a presentation to the Group of a detailed paper concerning the 

statutory basis of the Agency, its extensive involvement in clinical negligence claims, how the 

current legal system works and proposals for its reform. A copy of this paper is attached to the 

Report. 

2. The Agency manages claims made against a number of State Authorities, which 

includes: - 

• All HSE facilities, public hospitals and other agencies providing clinical 

services; 

• Non consultant hospital doctors, nurses and other clinical staff employed by 

health agencies whether permanent, locum or temporary; 

• Consultant hospital doctors are covered with effect from 1 February 2004 in 

respect of alleged clinical negligence incidents on or after that date; 

• Clinical support staff in pathology and radiology services; 

• Public health doctors, nurses and other community based clinical staff in respect 

of clinical activities; 

• Dentists providing public practice; and 

• Consultant hospital doctors in whole time private practice, or those who have 

off site private practice, are covered by the CIS (the Clinical Indemnity Scheme) 
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where, depending on the speciality concerned, the relevant limit of indemnity 

purchased independently from a medical defence organisation is exceeded. 

3. Under the National Treasury Management Agency (Amendment) Act, 2000, the 

Agency’s principle objectives are: - 

• To ensure that the State’s liabilities in relation to personal injury and property 

damage claims, and the expenses of the agency in relation to their management, 

are contained at “the lowest achievable level”; and 

• To implement targeted personal injury and property damage risk work 

programmes to mitigate litigation risk in State Authorities and health care. 

4. The Agency must ensure that no one is undercompensated but, in accordance with its 

statutory mandate, it must also ensure that no one is overcompensated. 

5. Clinical negligence litigation is complex. The Agency deals with plaintiffs and their 

families who, in many instances, have suffered enormous trauma and pain and it wishes to act 

fairly, ethically and with compassion in all its dealings. As the Agency provides indemnity to 

defendants in some 90% of clinical negligence cases, it is inevitable that it is the subject of 

criticism. Criticism of the Agency is often widely reported. It is rarely appropriate for the 

Agency to respond to such criticism. Further, on occasions when the Agency is praised for its 

handling of particularly sensitive cases, as it was recently by Mr. Justice Cross, such is not 

reported.   

6. As part of its remit, the Agency has certain obligations that it must fulfil. Amongst these 

is an obligation to practitioners in public hospitals, to defend their professional reputations and 

vindicate the exercise of those practitioners’ duty of care to patients. As many clinical 

negligence cases involve multimillion settlements, the Agency has an obligation to the taxpayer 

to verify the scientific and expert medical evidence put forward by plaintiffs and proof in 
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support of their cases. However, it is the policy of the Agency to admit liability as soon as 

expert medical evidence becomes available which indicates that there has been a breach of 

duty.   

7. Though the Agency is acutely conscious of the ordeal that individuals and their families 

have suffered, it happens that the Agency, under its remit, is obliged to contest cases in court. 

This arises when the expert evidence in support of the claim is, on the expert evidence available 

to the Agency, not sustainable. Cases are also contested where the financial amounts being 

claimed by plaintiffs have not been justified. 

8. Before a case goes to court, it is the policy of the agency to seek mediation. The Agency 

supports and actively promotes mediation as a means of settling cases.   

9. The current system for the resolution of clinical negligence claims was not 

designed by the Agency. Pending reform, the Agency is obliged to operate in the system 

as it is.   

10. The Agency has been to the forefront of attempted reforms of clinical negligence 

litigation. It was represented on the Medical Negligence Working Group, which recommended 

the introduction of pre-action protocols and case management. The Agency has no doubt but 

that when such protocols are finally introduced, they will lead to much needed improvement. 

The effect of the protocols, and case management, will be to ensure that parties meaningfully 

engage with each other. This should lead to a much less adversarial system.   

11. The Medical Negligence Working Group also recommended, in 2011, the introduction 

of periodic payments to compensate catastrophically injured victims. The system of periodic 

payments only came into operation, on a statutory basis, in October, 2018. However, since 

2010, the Agency, on its own initiative, pioneered the introduction of periodic payment orders.  
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12. The Agency is the subject of regular audits by various independent State and non-State 

bodies. On an annual basis, the Agency is audited by a large accountancy firm, who conduct a 

file process audit and, separately, an audit on reserving policy. Further, professionals working 

for the Agency are subject to the ethics, rules and regulations of the professions involved. 

13. The implementation of reforms to the legal system, which the Expert Group 

recommends, will improve the management of clinical negligence claims by the Agency. 
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Terms of Reference 

 (e)  “Consider the impact of current tort legislation on the overall patient safety 

culture, including reporting on open disclosure.” 

Introduction 

1. In its considerations, the Expert Group looked at the provisions of the Civil Liability 

(Amendment) Act, 2017 that provide for open disclosure and the making of an apology. In our 

view, these provisions, though welcome, do not go far enough. This view is shared by many, 

including patient advocates. We are aware that these matters are being addressed in the Patient 

Safety (Notifiable Patient Safety Incidents) Bill, 2019. 

Disclosure 

2. It has taken a considerable amount of time for a duty of disclosure to be provided for 

on a statutory basis. This is very surprising given that many studies have found that a full and 

frank disclosure of an adverse incident to a patient or their family reduces the incidence of 

litigation. There is now a provision for the making of an apology, where appropriate. Full 

disclosure, together with an appropriate apology, should have the effect of ensuring that the 

concerns of patients and/or their families are addressed in a meaningful way at an early stage. 

This should result in more constructive engagement, and a consequent reduction in litigation. 

3. The current statutory provisions on open disclosure are set out in the Civil Liability 

(Amendment) Act, 2017. The wording of the relevant sections are not phrased in a mandatory 

way. This is not satisfactory, but has been addressed in the Patient Safety (Notifiable Patient 

Safety Incidents) Bill, 2019. This Bill will provide for mandatory open disclosure of certain 

patient safety incidents. 
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4. The Expert Group is of the view that where there is a failure to make open disclosure, 

that such failure should be the subject of sanctions: -  

(i) Failure to make a disclosure, when required by law to do so, should be 

considered to be either professional misconduct or poor professional 

performance by the healthcare provider involved, and should be the 

subject of an inquiry by the relevant professional body; and 

(ii) It should be a criminal offence for a healthcare provider: - 

(a) to deliberately fail to make a disclosure of a serious reportable  

  patient safety incident when required by law to do so; 

(b) to alter medical records with the intent to mislead or deceive. 

“Restoration of Trust” 

5. Earlier in this Report we referred to the provisions of Chapter 5 of the CervicalCheck 

Tribunal Act, 2019 entitled “Restoration of Trust”. This makes provision for the holding of 

meetings between patients and/or their families and healthcare providers with a view to having 

questions answered and providing information and explanations. The Expert Group 

recommends that similar provisions be made in the Patient Safety (Notifiable Patient 

Safety Incidents) Bill, 2019 to facilitate such meetings to be held where issues arise 

between patients and/or their families and healthcare providers. We believe that such 

meetings would enhance the statutory provisions concerning open disclosure and the 

giving of apologies. 

Improving Patient Safety 

6. A key element in improving patient safety is learning from errors and mistakes. It is 

very important that issues or events that give rise to litigation are recognised and dealt with. In 

cases where litigation proceeds to a full hearing, there will be a public record of the 
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circumstances that gave rise to the claim. However, in many instances, actions are settled or 

withdrawn prior to a hearing. Legal actions may settle for a variety of reasons. It is important, 

whatever the outcome of the litigation may be, that any issues which gave rise to a claim are 

identified and addressed.   

7. Medical indemnifiers and the State Claims Agency have records of events and issues 

that give rise to claims being made. This, together with disclosures made to patients or their 

families, must provide a considerable amount of information on patient safety. It is important 

that this information is not simply recorded but, where appropriate, acted upon.  

8. Lessons have to be learned from mistakes and errors that do not give rise to litigation.  

It is anticipated that the Patient Safety (Notifiable Patient Safety Incidents) Bill, 2019 will 

provide that notification be made to the Health Information and Quality Authority (HIQA), the 

NTMA and others, of notifiable incidents. 

9. The current statutory powers of HIQA, who carry out investigations, are limited by the 

provisions of the Health Act, 2007. The Expert Group recommends that these provisions 

be amended to enable HIQA to carry out investigations other than those currently 

provided for. 

National Patient Safety Office 

10. Patient safety is a fundamental component of quality health care. Studies of adverse 

events worldwide demonstrate that between 4% and 16% of patients admitted to hospital 

experience one or more of these adverse events, of which up to half are preventable. In 

November, 2015, the then Government approved a major programme of patient safety reforms 

which included the establishment of a National Patient Safety Office in the Department of 

Health. 
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11. The National Patient Safety Office is now leading a programme of patient safety 

developments. Included in this is the establishment of a National Patient Advocacy Service 

(which commenced operation in October, 2019), the introduction of a patient safety 

surveillance system, the measurement of patient experience, extending the clinical 

effectiveness agenda and setting up an Independent Patient Safety Council. The Office is also 

progressing a programme of legislation, including the Patient Safety (Notifiable Patient Safety 

Incidents) Bill, 2019 which deals with open disclosure as well as the Patient Safety (Licensing) 

Bill which will establish a licensing regime for all hospitals, public and private. 

12. The National Clinical Effectiveness Committee was established in 2010. This 

Committee was established to provide a framework for national endorsement of clinical 

guidelines and clinical audit to optimise patient and service user care. To date, eighteen 

National Clinical Guidelines have been published, including standardised approaches to the 

management of clinical deterioration, clinical handover, sepsis, diabetes, cancer and palliative 

care. A number of clinical guidelines are in development, including in relation to maternity 

care, chronic obstructive airways disease and prescribing in dementia. 
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Appendix 1: Terms of Reference 

The Terms of Reference of the Expert Group are as follows: -  

(a) Review the law of torts from the perspective of the management of clinical 

negligence and personal injury claims in order to assess the effectiveness of the legal 

framework and to advise on and make recommendations on what further legal reforms or 

operational changes could be made to improve the current system (the Group needs to 

ensure that its work does not duplicate the work of the President of the High Court, Mr. 

Justice Peter Kelly, on the review of the administration of civil justice on behalf of the 

Minister for Justice and Equality); 

(b) Consider whether there may be an alternative mechanism to the Court Process 

for resolving clinical negligence claims, or particular categories of claims, particularly 

from the perspective of the person who has made the claim. To do this, the Expert Group 

will examine whether a mechanism could be established which would deal more 

sensitively, and in a more timely fashion, with catastrophic birth injuries, certain vaccine 

damage claims, or with claims where there is no dispute about liability from the outset. It 

will also examine whether an alternative dispute resolution mechanism or a “no fault” 

system would be effective in some cases; 

(c) Examine the role of the HSE in addressing the problems encountered by persons 

involved in clinical negligence claims and addressing the health needs of persons affected 

by clinical negligence, with consideration given to whether particular care packages could 

be made available for persons with specific injuries, e.g. cerebral palsy following birth; 

(d) Examine the role of the State Claims Agency in managing clinical negligence 

claims on behalf on behalf of the HSE to determine whether improvements can be made 

to the current claims management process; and 
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(e) Consider the impact of current tort legislation on the overall patient safety 

culture, including reporting on open disclosure. 

The Expert Group may carry out its own analysis and research or commission research, if 

necessary. This would include examining how clinical negligence claims are managed in other 

jurisdictions. 
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Appendix 2: Members of the Expert Group 

The members of the Expert Group are: -  

• Mr. Justice Charles Meenan (Chairperson); 

• Greg Dempsey, Deputy Secretary General, Department of Health / Mary Jackson, 

Principal Officer as an alternative; 

• David Keating, Head of Patient Safety and Advocacy, Department of Health; 

• Conan McKenna, Assistant Secretary, Civil Law Reform and Courts Policy / Tracy 

O’Keefe, Regina M. Terry, Principal Officer, Civil Law Reform Division, Department 

of Justice and Equality as an alternative; 

• Elizabeth Canavan, Department of the Taoiseach / Cillian Doyle as an alternative; 

• Niamh Duff, Health Vote / Eanna Hickey, Legal Advisor, Department of Public 

Expenditure and Reform; 

• Christine O’Rourke, Advisory Counsel, Office of the Attorney General; 

• Gavin Maguire, HSE Head of Operations, Assistant National Director, Quality 

Assurance and Verification; 

• Mark Molloy, Patient Advocate; 

• Catherine Tarrant, Head of Clinical Claims, State Claims Agency; 

• Kevin O’Neill, Principal Officer, Courts Service; and  

• Ernest Cantillon, Solicitor. 

 




